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ia an action in the Municipal court upon contract, 
ana apon trial wy the court, thexre wee ao finding for defendant 
with judgment therewa, which plointiff ty thie writ ef error 
seeks to reverage 

The statement of claim averre: that on Jaby 4, 1997, 
the Community “tate Sank, predecessor of defendant bank, (both 
eorporstions having been organised under the Banking iawp ef 
éhe State of illinois) seid to plaimiifi veal estate bonds of 
the par walue of 259050, with eoupone attached, for whieh plein= 
tiff paid te the bank O8,2)73 that as a part ef the transaction 
the bank agreed it would repuremace the bontu ot the eam price 
at amy time thercafterg that om Say 28, 1948) plaintiff tenderwe 
the berds end demanded that defendamt repurchase the seme 
aceerding to ite promise, wat that defendant falled ad retuned 
to 46 so. By o leter amendment plaintiff aided a paragraph 
demanding $9,000 fer money had anc received om or about May G8, 


1958. An to thie Inst paragraph, defendant pleaded the fiveryear 


ataiute of Limitations. 
The affidevit of merits denied the execution ef the 
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eoutenet. Tho affidavit aloe asserted that ac a tanking corporation 
the execuiiom of this contract was wlixe vires the corporation; that 
the qumiract «as contrary Go the by~laws of tae bank; that the 
suceesser Sank had uo knowledge of the contract when it took over 
the assets of ite predecessor; that defendant by eolivcting interest 
en the bonta hac elected unconditiousily to reaffirm the eentract 

of purehasey that the sffur te repurchase war not accepted by pisin- 
tiff within a rensonable timey thet thes contract wun dilegal and 
void ae vielsting scotion 3% of chapter 34 of the act entitled, “An 
Aet for the protection of bank depoaltursg" that the demand te 
yepurebage wee wes made within a recsonable bimeg SBat any agreement 
ef any employee or agent of the benk jo repurchase said venda was 
without authority from <efomiant or the Deard of diresters of defend- 
ants that defendant had sc knexitedge of the «greement amd Bee st adi 
times diaclaimed the suthorities ef such gorgim, employee or agent 

ta antey inte any auch agreement, and tuat the oredeaecser of defend- 
ant made uc such agretment; that the agent or servant of the pred¢e 
eeeser bank had no suthority te make the game, amd that if 1% was 
made it was unknow: Ge the board of directors of the predecessor banks 

Ag already stated, the lacues were submitted te the court 
and the eyidenee taken, roepecitions of insw were submitted by plain- 
tiff, and some were held oe requested and othere refused, ia already 
gtated, the finding wae for defendant with judgment thervon. 

The controlling queation in the exse is whether the agree- 
ment ts reperchace these bonds om demand wae velid and enforecables 
Flaintift contends that 1% wae in the mature of a conditicenal sales 
contract and wee neither ultra vires the corporation and contrery to 
publie yelicy mor prohibited wy any stetute of thie state and on 
this point relies on Freedman v- Madison & Kedzie State Bank, 259 
Tlie Appe 529) swotin ve Atlas Exchange Jat'h Bank, 265 Tlie pps 
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#583 Enaee ve Madigon & Becate State Bank, @69 ULle Appe SAG% 
Hoffman v. Sears Comunity “tate Banks 269 [11s Appe Gdty "olf 
ve Met") Bank of {155 178 T1le 45. The authorities cited suppert 
the proposition of lew fer whieh plaintiff contenda, but in the 
Hmasg onee cited (a eertifiente of importance having been granted 
by this court to the Gupreme court) the dceoree was reversed by that 
court (Knags vs Nadigom & “edsie State Bank, 344 (Lie 854) the 
sourt holding a contract of thia kind veld and unenfarcesble. Tt 
ig the duty of this court te follew the law as declared By the 
“wpreme court of the state, and in conformity with that opinion, 
the judgment of the trizlk ecurt ia affirmed. 
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KR, PRESIDING JUATICH wATCHETT 
DELIVERED THE OPILIGN OF TAR COUT, 


I. In an aetion ueon the case for personel injuries and 
upon trial by fury there wae a verdict for plaintiif in the eua of 
$15,000, Plaintiff reaitted $5,000, and the court overruling mo- 
tione for a new trial wend in arrest eitered judguent for piaintirf 
in the sum of $16,000, whieh defendianta contend should be revereed, 

It is argued teat the verdict is againet the manifest 
weight of the evidenee; that the court erred in the giving and re. 
Yaeing of inetructione and in ite ruiisgs upon the admission of 
evidence, and that the damages are exorzenive, 

The deelaration was in twe eounta. The fivest in substanee 
allaged that on December 16, 1931, siaintiffY was o passenger fer 
hire on one of Aeferndsntea’ street care; that 1t thereupon became 
the duty ef defendants to excreine the highest degree of care, eta. , 
#6 as Hot te enuse injury er harm te ker; that they did net observe 
their duty, but om the contrary “by their then agente snd servants” 
80 carelesaly, negligentiy snd lepreperly managed, operated and eon- 
trolled the car that plaintiff was tarewn from her position therean 
te the street and injured, 

The second count, sdeoting paragraphs of the firet, avers 
that it became the duty of defendaite te keop aid maintain the 
etreet car at a etandstill until plaintiff had sempletely bearded 
the same; that they did net observe their daty but on the contrary 
Gaaeed the ear te be moved forward with w sudden and viclent 


Jerk, in sensequence of whieh slaintiff was thrown fren her 
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eoxition and injured, 

Ii, Ye wili first consider the contention that the vérdict 
is against the manifest weight of the evidence, While seme ef the 
facts are eeneeded, there is a sharp confliet as te most material 
matters. It ie eoneeded that plaintir! eee injured et the time ale 
Leged (how aeversly is a mutter in dispute) at cr near the inter- 
section of Hormal boulevard and 89th etreet in Chicago. Nerval 
bpeulevard ie a public street extending nerth and south; S6th street 
a public street extending emet and west; there are no street car 
tracks in Kerual boulevard; toere are two atrest car tracks in 80th 
atreet; westbound gare run ower the north traek; eastbound eare 
ever the eouth track, ®laintiff, a widew, Lived at 3064 Yaelliace 
street; 2 alister lived at $7th sireet and Parnell arenus about two 
blocks from 69th street and keraal boulevard, Om the afternoon of 
the day in queation plaintiff went to the Home of her siuter, taking 
with her a little daughter, Lorraina, then aix yeere of age. Plaine 
tiff left her sioter's home fust tefore dark, she says, and walked 
south intending to take a Sth etreet westbound ear at Kormel bowle- 
vard to Racine avenue and thenge home, 

Plaixntisf gaye ane etecd for ewhile on the northeast corner ef 
the interseetion; that a etreet car came from the east going west, 
and stepped; that she then took the Little cirl by the hand and walked 
toward the etreet ear to the bagk purt of it, pieked up the littie 
girl, set her om the rear of the platform, and while holding the 
arm of the child plaintiff tried to get on; she says, "I was getting 
on with my foot, trying te get up, end the cur jerked and went and 
I feli off snd that is all i know." She woke up, she saye, in St. 
Bernard's heepital. 

On the contrary Er, Palsh, the metoruan on the street ear 
im question, testifies that the street car he was operating was a 


payess-you-eenter car with vestibules at each end; that the conducter 
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Was at the bask end ef the car; tint he himeelf wae in front; that 
passengers got on at the rear but vould get off ah either end; that 
as his car slewed down fer Sormsal boulevard he noticed plaintiff, 
the little girl and a wan standing alengeide the car track about 
threes feet “in the clear;"* that whee the street car wae about five 
or eix feet frem plaintiff ehe fell deen on the track in frent of 
the atreet car; taat he put on the emergeney brake and stopped the 
ear slmest inutantly; that it ran over her and the fender pushed 
her off the track; that when he get efY the ear she wae under the 
front step where people get off, whieh fe on the right hand side 
of the car; taat he picked her up and put her in a witting poaie 
tion when twe police officers came along in a car: tat the ehiia 
ran away esd the man who eas Waiting for a etrest ear with olaine 
tiff went te look for Her when plaintiff wae put im the sousd car. 
He says he neticed when plaintiff was Lifted wp that ene ef her 
@lippere came off; that a man on the street pieked it up and 
handed it te him; that the slioper was picked up sear the front 
step; that the pelice scusd csee within three winates after the 
aecigent; that when he firet saw plaintiff he was about 25 feet 
eoet of the ermal boulevard eresewaik. UThe street car was sbeut 
40 feet long; it was at this time lighted wp. He says that when 
plaintiff wae picked up she seemed to be unconselous, and he aleo 
gaye that he enamine’ the ground where she fell; that there wae a 
hollew with tee in it and the ice was seratched, 
Reese Frichka, s house to house canvesser, whe at this time 
lived at 8907 Hormel boulevard, testifies for plaintafr/at the time ff 
the accident she was walking north on the east side of Normal boulevara 
on her way to a drugetore on the northwest corner of the intersee- 


tion; that ahe guw the street car coming and saw plaintiff with 
her little girl; that plaintiff was on the corner waiting for the 


th 
ear; that when/atreet ear stopped she (witness) creased the atreet 
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to the north in front of the etreet ear and turned around to vee 
if her huabend wae getting off the «treet car; she says she saw 
plaintiff put the little girl om the rear platform of the ear and 
geaw her start to get on the car hereaif; that aha had one feat on 
the platform, but thet she didn't knew whether plaintiff's hand 
wae on the gar then the street gar atarted "its a jerk and threw 
her te the street, snd thet plaintiff fell with her feet teward the 
north eurbing. The vitness says that it was o dark night and *you 
oould net see everything Just exactly, just eo plain;" that che 
gaw the donducter get off the back platform to hein plaintiff up; 
that witness then hurried across the street and saw no more of the 
aecident; she got seme medicine at the drugstore and then erossed 
the intersection on the vost side of thea street; whe 414 not see 
the meteruam step out of the car and ii4 not antics whether the 
motorman opened the front dear; he would have been about three feet 
from her, ahe saya, if he had done so; she (id not retlee any poliee 
ear or equad; she did net see anyone take pisintiff oway;: ehe aian't 
give her name te anyone, and she didm't sec any man siending trere 
ready to get on the car; in briel’, the says she did net see anyone 
“exeent the laty aid the little girl.” he aays that pleintirr's 
feet were toward the north eurb ond har bead neer the rear waeela 
of the street ear; that the ehild eereased with fright ond @etack 
her head eut of the door of the street car. Fitness 414 net go near 
the lady whe was hurt; she didn't know whether anybody took eare of 
the child; whe Lived near this corner one year ond saw about ei ght 
accidents at the eormer in two ai whieh peoole were killed, 

dirs, Gertrude Sullivan, eho lived on the first fieor of the 
frame bullding at the northeast corner of the intersection (the 
eide of the house faced 8944 street, tne front faeed Noraal boule« 
vard) eaid she was having dinner about this tise, heard a ohild 


scream but didn't pay eny attentien to it fer a few minutes, when 
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she locked cut from the back bedreos window and say the car standing 
there and saw a weman being picsed ap “rea the back end af the 
atreet oar.® Ghe awxyet “I 4idn't see the ehild at thet time, *# 
Ali I ceuld see, fust that they were earryisy Ker to the machine. * 
Shae says that a few feet from the end of the ear the noticed a shee; 
that ner mother went to the front of the house to sen what Red bee 
gome of the child; there wan an are light on the coner: #he war nat 
able to identify plaintiff or tae persona who picked her up. ithe 
saye ake saw the forse ef poople picking ber uc and that they oar- 
ried her te a machine that wae standing in baek of the street car 
a little ways and facing wast; she sow some bundles on the curb; 
the shoe, she gaye, wae lying four or five feet from the rear steps 
of the car, The mother of this witness teztifiet thst ahe heard the 
ehild seresam but 41d met see snything, 

Ralph Stoner, 2 floor maneger ef the 4, & ?, Co, store at 
GOS Fest Sth street, weet of Aorval boulevard, went te the inter. 
section «ith another expleyes to teke the street car: he noticed 
thet the street gar had mo orew and saw the car from the south side 
of Sth street; he identifies the time as keing twenty minutes to 
seven; he saw oe pair of ladies' sliovers alengeide the street sar, 
about the middle ef it; ha suys the street car wae ctanding eat the 
Teguisr Slace; there were some passengerg in Lt: the gliocpers were a 
Littie baek of the center on the nerth side of the street gar and 
we Tar as Re knew the autemoblie teat took slaintiff away had 
already gone when he arrived, 

Joseph Themes, a clerk in the same store, left the store 
With Stoner and ran with him, as he gaye, to get te the street car; 
there was, he saye a crowd around the bace and er the atreet car, 
and he saw some fellews sieking the womer up and carrying her around 
the back and of the street aar to the squad e@ar- As he and Bis com 


panion aperoached the seene of the acciien’t the ear was between then 
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and the people om the north side of it; he cauldn't see anybody on 
the north cide and couldn't say whethex there were suy slispers 
lying there but was sure Stenger gid net picx taem up. He didn't 
know anything that wae going om until the ¢rewd gutaered; he saw 
the police squad take plaintiff away. 

This is the substsiee of tastinony of witnesses called te 
corroborate the narration of the plaintiff. 

Cerrobating the testimony of Palsh, the motorman, is that 
or tha gonducter Arauwe, Krause says that he slone was on the beek 
platform of the street car at the time of this octurrenae; that he 
felt a sudden jur; that he looked out Waem the eax sioppead snd saw 
his motorman dewn in the etreet vita a man picking up o woman; that 
they were @ littia eset ef the front step; toat he went right up to 
them and helped ber get up; he sexys pesitiveiy thet me one get on 
the atep or pletferm at the rear of the car; that a police efficer 
came along ani eald that » squad car was cuore, enc that they took 
her to the squad car whieh was in the year oi the etreet car; that 
he, with the twe officers snd the woman, rede in the squad car to 
St. Bernard's bogvitel; ne says he did mot age the Littie girl there; 
that when the etrect car steyped ise front end wae abeut 26 er 84 
feet east of the crosewaik; that he didn't know whether there wae any 
ice or enow on the street ut thie time, 

ir. turphy, a polieeman, testified that on that night he wae 
driving a squad car east on the south side ef S¢th street; that 
Officer Hagan wae with him, and thai as they apypreached Normal 
boulevard the signal light was red; that ke came almest to e eouplete 
stop and leoking in both directions he sav there was no tralfic 
and continued eset; tuat leoking north he saw a ludy, = child and a 
man standing on the nertheast comer of the intersection, waiting, 
as he suppesed, for a street car wolek was apyreaching from the 


ant; that when the squad car was about the middle of the aide ef 
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the street car he heard @ serean and steyped at the east and of 
the etreet car; that after Offlecr Nagam got off he pulled the 
equad gar down to the alley on the merth side of SGth street, 
backed up and drove west, “hen he saw Ufficer Jagan, the sirees 
gar conductor and a citizens carrying a wowan back toward the back 
end of the atreet car; thet they out her in the squad ear; he 

gays that the citizen sald tae enild rai sorta on Sormal boulevard. 
This witness aino said that the front end of the atrest ear was 
about 18 feet east of the erossvalk. 

Officer Sagan testified that Kurphy wae driving the squad 
ear at the time in questien; that tae first thing that attracted 
his attention after they had paswed the atreet car was a person's 
scream; that Zursky then drove << the ess end of the street car, 
and he (witness) cot eut of the squad car and went around the 
east ond of the etreet ear toe the agrts side, ani that semernere 
petwean the conter and the front ef the street cur were the een- 
auctor, the motorman and anether san by the name ef Seheeley; that 
tuey asked for an ambulance; that Ke told them tha squad car was 
there; that the wosan was earried beck to the squad ear which 
Officer Murphy had turned arcund; that they tesk the xoman from 
some position between the front snd the canter ef the street sar 
back te the reser and put her in the equad car; that Seheeley vas 
the only witness whose tame they get; he exye they had @& plein, 
vnobstructed view ef the atreet and didn't see the street car hit 
anybody; that the street was well lighted, and that there was 
bevlevard iight om the corner; that they saw nobody knocked down 
by the street ear, did net hear any grinding of brakes nor bell 
sounded by the etreet oar but just Seard a ¢cremm wien the car had 
not yet come to a step; he theugnt it was a indy werecaning; he 
@ould net say whether piaintiff wae conecious er not when she was 
garried, 

iarion Sehecley testified that he was a fereman of the 
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Rew York Central railroad; thet at the time in question he wae at 
the northeast corner of 89th street end Formal boulevard waiting 
for a street ear going west; that as the car approached he stood 

25 or 36 feet east of the ercerwalk ef the street; that there was 
a@ woman and a child waiting there close to him; that when he first 
gaw them they were st the aurb, and that “hen tae ear wae coming 
Plaintiff eaesed him sbeut three feet te the east; that she slicped 
and fell in front of the car when it wae about three feet from him, 
ana that when see fell and sit the pevement the car was so close 
4t hit her practically at the same time; that when the car ateoned 
she Was ander th« etep ef the ear, er practically uncer the front 
step, and thet they pulled her out on the pavement; 2 estiuated 
that the car went about five fect after it tame in contact with 
her bedy, and that when the ear came te a atep tne Tren} end was 
abeut £25 feet from the east crasewaik of iormal boulevard; he says 
the motorman got eff the side se (wltness) wes on; that he and the | 
motorman took her out; tisat ke sav nobody “lee right there at the 
time; that the next persone whe came vere the pasnlie who got off 
the street gar; that the conductor Came, and that the policeman, 
the conductor and he (witness) took plaintiff into the squad ear; 
that he gave his mame and address te the eenducter, the notennen 
and the police officer; that in helping plaintiff they took her 
@leng the north side ef the street car and put her inte the squad 
ear, which was at the rear of the street car; that he lscked at the 
place where she appesred te slip and found a dent er hole; he says 
"dt waen't what you eall a hole either, in the pavement, a thin 
eoat of ice in the betton of thie hele;* that he leoked to determine 
what mode her fall. ie gays he was getting ready te weve from 

8841 ermal avenue that night; that he had a couple ef bundles of 
@lothes with him; that he 2i4 not aetualiy leave the glace that 
night wut stayed there that night and the following day, 
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Plaintiff testified further than slready related that in the 
aceldent she hurt the big tee ef the right feet; that she lest teth 
of her sliispers; that the toe injury was the only injury to her 
feet; she eaid she didn't know whether there was any injury te the 
lege, tut afterward said there was an injury te the eye, the neck 
and the back, 

whe vas injured on Wednesday night, wae then taken te St, 
Bernard's heepital where she etayed until Friday merning when she 
Was rexoved to the Evangelical hospital. She said that «2 doster 
teek care 6f her at St. Bernard's; that ake did not know that he 
was Tr. Perterfielid. YFeur or five stitches were taken in her tee, 
The Doctor did net do anytuing else fer her snd said she ween't 
hurt. dhe said she had a eut or bruises ever ber right eye. Fhen 
ehe vent to the Svangelical hegsital Or. Vineberg tock eare ef her. 

Or. Porterfield, who exam ned elaintiff at ot. Bernard's 
hospital testified that the eye reflexes, the tonzue, wouth, chest 
and lewer extremities were exasined, and found that she nad »o 
hematoma over the right eye, an ebrasion over the bridge ef her 
nose, a bruised left shoulder, abrasiona of beth enees, a deep 
severe laceration of the right tig tet, amd that these were all the 
evidenees of recent injuries, He aays she nad ao typleal arthritis 
deformane, had limited motion in beth knees and a etiff right albow; 
that the hande were sharacteri¢ticaily deformed for arthritis 
deformans. Ae explained that by hematoma ke meant disesloratien. 
He furtner testified that there wae ne injury to the eye; tast she 
Was not uneconecious while he saw her; tnat both pupils reacted te 
Aight and saccemmedation. the nervous eysien reacted aormaily te 
teste; the bladder and the bewels functioned nerenlly. Ee says 
that when she left she told nim ehe was going te the County heenitel 
te save expense; he slao says he inguilred of her ae te hew the aecie 


gent happened; she told him she was waiting fer a westbound street 
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car and when it approached she walked up to 4% and etepped in a 
hele or slipped and fell, an4 that the ear Rit her. He 414 net 
tuke any «rays, The history at the hospital showed plaintiff 
suffere’ some pain. 

Re, Weinberger saw plaintiff for the first tine on Decem- 
ber 18, 1951. He saye che compleined cf severe gain in the lumbar 
region. eray pictures were taxen, and the battle ey the experte 
begen. 

Such is a summery of the evidence on the guesgtion of Liane 
bility. Both ceunte ef the declaration were besed aren the theery 
that plaintiffs was a passenger. It is net argued thet there is 
any linbilLity é4leclesed by the evidence upen any other theery, 

The cuestién herve ie whether the finding of ifabiiity is against 
the elear an4 sanifest weight of the evidence, Yhie court is of 
the opinion that it ie. The brievs adait thet there is perjury in 
this case, There ia, but not ae te sll the witnesses. kre. Sul<« 
liven, @r, Stoner and dr. Thomas were vitnesees whe tela the 
truth undoubtedly as they eaw it. Plaintiff of course kas an ine 
tane¢ pergomai interest. if tne sisry of her ceeurrence witness 
is true, then Saleh, Krause, Surphy, Hagan and Seheoley are gulity 
of wilful and deliberate perjury. YTaere ia sething in the narra. 
tien they give which would juetify that eonclusien. Gn the con- 
trary, wcile contradicted of some watiers, they are corroborated 
by meat ef the facts and clreumsetances in evidenee, such, for 
instane¢, ag the powitien of the slipper which plaintiff esye she 
loet and which was found, aad also by smeh of the testimeny of 
witnesses preduced by plaintirr. 

She testineny ef Or. Ferterfialid as to tae cemdition ef 
pleintiff's tody at the time of his examination and as te her 
atetement to him of the manmuer in whieh the secident eesecrred are 
mot without some weight. Summing it up, the anawer te this qv estéon 


depends upen whether the partial and interested stery of plaintir¢ 
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sorreborated by the lasrobsatle story of another sewarrence witness 
ia to be aceepted es agninat the teatineny of six witnesses disin- 
terested aa te the matter in dispute and wo, as a matecer ef faet, 
give a reatosatle aaqount of the agelient whies is cerreberated 
hy many facts and eireusatanees and in gaany pointe alse by dips- 
interested wlineases produged by plainilif, Sueh being the record 
this court must held that the werdiet ia clearly and manifertly 
against the weight of the evidence, and the judgment waet be re- 
verent Ter that reasen. 

Lil, Defendants scesplain of instruction Bo, 3 civen at 
plaintiff's request. It is as Pollcrs: 

*lt ta the éuty of common carriers te ds all that Ausan 
eure, vigilanee and foresight can reasonably do, under the eireum- 
etanees sa¢ in view of the sharacter and tae nede of conveyances 
adopted and conelatent with the praeticai arosegution ef their 
pueinest, reasonably to guard aguinet accidents and eonsequential 
injuries to thely passengera, aid if tuey segieet to de ac they are 
$2 be Aolé strietiy reaponsibie fer aii vonmequences waieh Flew 
from such negieet; while the earrier is not an ineurer fer the 
absolute safety of the passsiigersa, 1% dost, Kewever, in legs) cen- 
templation, undertake to exercise the highest degree ef eare con~ 
sieiemt with the practical presecution of its bawinerss and the mede 
of conveyance adopted, to secure the safety of the nasaenger, and 
is responsible fer the slightest neglect, resulting im injury of the 
passenger, if the pacsenger ie, at and before the time ef the injury 
exercising ordinary ears ter his or her own safety, * 

The inpirvrustieon ia eritioiged in the firet pleee beesuse it 
is said that in giving it *withowt cuslifieatien"® the court assumed 
that plaintiff was a pasvenger and thue igneref the teatineny ef 
five witnesses whe testified as te faets whieh, if true, showed 
conclusively that she wae mot ao paseengzer, The instruction is net 
as to its form mandatory; that ia, ii does not in express vordg 
direct a verdict. Flaintiff says in eubstanee that she agreos that 
4f the inatruction assumes that olaintiff was a paseenger 14 tg 
erroneoug, Dut pluintify eays that Li dees net asoume that the 
relationanip of carrier aad pasaenger exlated, but moraly states 
the rule of law applicable in eave the jury shewld eo find from the 


evidence, She cites authorities stating the rule of law, net 
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Aleputed, that inetrauctions are to be considered ae a series and 
that omissions in one instruction which sre supplied in othere 
will be considered harmless unless there i2 an obvieus tendency te 
mislead the fury; and she say that manifestly in a cage where, a8 
here, there are twe irreeencilable and conflicting thesries ag te 
the manner and placa of the agcident, it ia imposrible for clain- 
tiff te state ail tse law of the case embracing totn of the con- 
Tilcting theories in ene instruction. An examination of the ine 
@tructions ae s whele discloses that the jury by other instructions 
were elesriy and repeatedly infermed by the court that »vlnintirfr 
Rad alleged in her dedlaration that she vas a passenger for hire 
upen the etreet gar and that unless she sad proved this by 4 pre 
ponderanes of the evidence, ahe could not resever, There were at 
ieast three eueh inetrustions, wille in still another inetreetion 
the fury was told that there wee ne charge in sleaintiff's declarae- 
tion that she was infured as a reeult of faiiing frem the atreet 
ear or being struck by the front ef the street car, and that if 
the jury believed from a preponderance of the evidenes that plain- 
tiv? elther fell in front of the car or wae struek by the front of 
the street car, there aculd be no recovery ii the case, Obviously, 
as defendante suggest, this eritielan of the instruction would nave 
been obviated by inserting at the beginuling of the iustruction a 
Clause tc the effeet that "1s the jury believes from tas evidence 
that plaintiff was o paceenger on the sar in queation, then the 
jury are inetrusted tuat it is the duty ef goamen carriere,” ete. 
Defendants cite a number of eages, some involving ¢riminal oreseeue 
tions, where an inetruction sot in fers different from this one wag 
held to he mislesding ag assuming a aantroliing fact which wag 
clearly in dispute. The oxeee cited are too nuueroue fer review. 
Peop man, 273 112, 864, ond People v. Hervey, 286 Lil. 


593, are two of these cases involving erimicel proseeztions, and 
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bum, 153 211, 200, and Grifenkan vy. 
Chicago Bailvays Uo., 299 Ili. S60, are twe of the causes involving 


¢ivil actione where the rule has been diseumsed and applied, These 
eases are to be distingulaked from these in which instruetions have 
been held erroneous as emiiting certain «essential elements while 
directing a verdict. Theat ig not the oriticgiom, but the contention 
is that the inetruetion as a whele assumes a controlling md eontre- 
verted fact. An instruction of this kind is net for this reasen 
held te be reversibly errotieous in every case, but only where the 
reviewing court must reach the conclusion woen an examination ef 
the whele ease that 1t would prehabtly mielead the jury. The feet 
that in sueh case anotier instruction was given stating the law 
eorrectiy upon the particular watter assumed doas not cure the error 
ef sue tmatruction. Ye think the instruetion subject te eriticiem 
in this reseect. 

befendantsalsee contend teat the instruction 41a wet Limit 
tae apolicaticn ef the rule ef highest degree of practicable eare te 
the evidence te which it could be properly applied, The jury, it is 
Said, was not advised as to *hen under the law a person becomes a 
Passenger and becomes eatitied te the pretestion ef this highest 
degree of care, Defendants esy that no other inetruetion advised 
the jury om thie point, and that fer aught that appears in the in. 
struction the jury mey have undereteed that it aoplied te a person 
whe atepped up te the traek for the pursese af boarding a particular 
ear then appreashing. it dees not, hovever, appear that defendants 
offered any instruction on this point, and if the jury was met ine 
formed in that regard defentauts are er in & position to come 

plain. 
Another eriticiam of insirustion fic, 3 ig that while it sete 


ferth the usual rule that a earrier is set an insurer of the abeo- 


lute safety of the passenger, it qualified that rale by ssverting 
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that the carrier wae obligated to exercise the highest degree of 
practicable care to geeure the safaty of the pasvenger and was 
‘responsible for the slighest negleet, resulting in injury ef the 
passenger.* It is ssid that the effect of that rule is te minimize 
and practically nullify the sen-insurer rule snd corres ondingly 
enlarge the rule of highest degree of practicable care; thet the 
rule that the carrier is net an insurer of the safety of the eassen- 
ger in a limitation on the rule ef highest degree ef practicable 
eare and that without the sen-linsurer rule a jury “ould be likely 
to extend the application of the highest degree of »ractieable care 
beyond ita proper limit; that the courts have always been careful 
to limit the passenger rule of care se that juries will net be mis- 
led and that the noneinsurer rule is intended to sarve thet purpese, 
Sefendsnts point out that, im the application ef the rule 
that a plaintiff must eetabliesh Ais case by @ wresenderance of the 
evidence, limitation of the same by statecents ite the effeet that a 
Blight preponderance ia safvficient has been held erroneous, and eite 
Reivits v. Shicage Hapid transit vo,, 327 Ili, 20%; Boliey v. Chiseage 
Repid Transit Co., 335 11]. 164; Hohegek v. Public Service Ge., 342 
Tll. 482; Bunch v, Abbott, 256 ill. App. 34. the rules are not 
neces#arily analogous. The prevonderance of evitence rule ia one 
applicable to ail classes ef cases at ecmmen law, while the nen- 
ineurer rule sews to have been developed in stating the law ane 
pPileable te a sarticular kind ef a particular classe ef bailments. 
Schouler on Bailnents, Part 1, sees, 18 - 16, tae rule originally 
aid net, so far ae we are informed, eo sc far as te make a defendant 
liable for the “slightest negiect.* ihe use ef toat werd in an ine 
struction in o case of this kind wsuld seem te leave very Little 
for a jury to decide, Lt would (if applied to thie elas of cases) 
tend to impair the nen-insarer rule, In Webber v, Chisage City Hy. 
So., 267 Th1. App. 605, thie court Beld that an instruction “hieh 
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told the jury in substance that while a common carrier was net an 
insurer of the ssafety of passengers that did met “in the slightest 
degree” relieve the currier of its duty te exercise the nighert 
degrees of sare, ¢tc., Yas erroneous, and that by auesh Ainetruction 
the jury would be enceuraged te extend the rule requiring highest 
degree of care beyond tue Lisitation ef the nen-ineurer rule, Plain- 
tiff peints out that this court has refused to reveres “here aubetam 
tially similar instruetione were given, ag in iliingis Southern Ay. 
eo, v. Hubbard, 106 Til, Appe 462, where the inetruction ssid that 
the eurrier was on insurer of the passenger ageinat any injtéry that 
might befall him by reasen of ite negligent act, while he was in the 
exercise of care; as in Kaghensid v. Ghicage Hy, Co., 210 Ill. App. 
87, where an instruction stated that = carrier was reapensible te « 
passenger for “the slightest negleet te exercise such care,* and as 
in a still later case where this court refused te reverege for an ine 
struction whieh anid the earrier was ebligated te use the highest 
degree of practical care and was ‘responsible for the slighteat 
neglect resulting in injury.” 

We de not new Bold that the use of the phrase in an inetruee 
tion ef this kind ia in 211 ecsees reversibly errensous, avertheless, 
we do sol4 that such language is subject to the oriticiam thet it 
may in some cases mislead the jury snd might in a Gae@ ciose upen 
the facts require a reversal, 

instruction Se. 3 is further eriticized, in that while 
helding the carrier ressensibie fer the sligheat negleet resulting 
in injury to the passenger, the instruction does net confine this 
reaponsibility to the negligence charged in the dselaratien. It 
ie pointed out that the rule te fundamental and witneut exeeption 
that a plaintiff esn recover only upon proef af negligence which is 
charged in the declaration, end that an instruction which pereites 


& recovery on proof of negligence not charged in the declaration is 
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erreneeus. There ie neo deubt of thie rule, Gf the innumerable 
eases that might be cited, we refer to hatner v,. Chicage city fy, 
€g., 233 Tl. 169; Lyons v, Ryereon & Yon, 242 Ill. 408, and 

ie, Boe Til. 368, 








DeTendantea point out that in each count of pleintiff'’s dee 
laration the charge le that defenjants' negiivence was “by their 
then agents and servante;* that the only negligenes sought to be 
proved wae thet the car atarted ferward with « sudden jerk, that 
there Was no evidence tending te #sow what caused the car to stars 
forwara with a jerk or thet 1t was due te anything done or Left ume 
done by the conductor or woterman; that the alleged start with a 
jerk may have been due to the mechaniem of the esr “itheut any fault 
on the part ofdefendsnte’ servants, They further point out, citing 


Prisogli, 176 122, 3305 and Bide - 






¥ 

ie He Co. v. Conner, 217 fed. 956, that preaumptive nega 
ligenece may net be indulged usless the declaration ia broad enough 
te include every kind ef segiigence which might have euanne the ace 
cident, aid that etherwiese the rulg that recovery may be had enly 
em proof of the negligence charged in the declaration might be 
violated. Gn tha ether Hand, sisintiff pointe out mumersus other 
inatructions which covered this point and by wiich the jury wae 
repeatediy told that plaintiff eould not reeover uniess ene had 
proved negligence ae satsted in her deelaration, and she eays that in 
view of the full, concise and gemplete inetructions given, it ia 
preposterous te argue thet the jury might nave in any way been mis- 
led by the imatruction. 

When this inetruetion is carefully read, however, while not 
4ireetly and expresely mandatery in form, it La in substanee mandatory 
aince the jury is told that under the foete an atated defendants 
are “responsible.” Thies does net in ferm amount te the direction of 


& verdict, but it is entirely posealvle that it would be so understood 
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by the jury. We think the instruction is aubjest to criticiem in 
thie reepect, but it eculd not mislead the jury in thie case, 

Iv, A@ the judgment muet be revereed, 1% ie quite un- 
necessary te discuss at length ether pointe raised in the veluwin- 
eus briefs which are largely fevcted to eriiticismsa of inetructiona 
given. The jury was fully instructed fro: the viewroe int ef beth 
parties and at their request, und the instructions as a whele state 
the law in substance as it hae frequmtly teen declared by this 
court and the Supreme court of the State, Defendants complain of 
Plaintiff's instruction be. 2, it seems to have been aspreved by 
thie court in Reynolds v. Alton, Granite & Ot. i. Traction o., 
194 211. App. 87, alao of Ke, 4, which seeus te have deen sopraved 
by the Gupreme court im Peterson wv 





tien Go., 238 
Til. 411. They complain of plaintiff's inatruetion ke. 6, by 
which the fury was toid in substance that if plaintiff's injury re 
sulted in the aggravation ef a previcus sickuess and disability, 
the jury might allow damages for gach sggravation. Befendantse de 
net question that such is the general rule of lew bet urge it was 
erroneous to give the imetruecticon in this case beoause the 4¢eclarne 
tion 414 net allege such damages, “ich are speciel. A mumber of 
authorities are cited to thet effeet. 

the instruction is taken alzest verbatim from Chicago Union 
Erastion Co. v. Browdy, 106 il. Apo. 1%. Plaintiff cites Aiiiiara 


i706 lll. Agp. SUT; Ld canbu ’ 






604; sil of whieh in substsnee heid that where the plaintiff was 
at the time of receiving an injury sulfering from seme disease 
and as a reault of the injury that disease is aggravated, damages 


may be recovered for such aggravation, There is no doubt of that 


rule, whieh is firaly established. The precise question raised 
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is whether a court may inetruet the jury to that effeet where sueh 
damages are net specially claimed in the declaration. It seene, 
however, that by inetruetion ke, #4, which was giver at the ree 
quest of defendants, the Jury wae directed upen the theery that 
this question was before it for ecnsiderstion, and Raving tried the 
Case on that theory it would eeem defendants are now eatoppe? from 
Yaleing the question for the iret time in this ecurt. 

Vouplaint ie alse made ef plaintiff's inatruetion Ke, & as 
te demages, Ke. ae te the right of the jury to disere4it the 
testimony of plaintiff because she was the plaintiff, and Yo. il 
as te the number of witnesees, and it is urxzed, with citation of 
many authorities that plaintiff's exgerte were permitted te base 
their epinions upon subjective ayeptess, It ia alsa urged that 
the damages were exeessive, A full Aiscussion of these pointe 
weuld unduly extend tuis opinion, 

for the reasons siated, the jJudguent sust be reversed and 
the egause remanded for another trial, 


REVERSED AED HEWANDED. 


O'Genner and ieSurely, JJ., eoneur. 
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In ve: S&TATE OF GRASLES BAG DONALD, 
Appellee, 





APTEAL FROM 


v. CIRCUIT coun, 


BMVY LOGAN REEVES, ae Axecutor ef the GOUK COUNTY. 
Retate of CHARLES WACDGRALD, De-~ 
eensed, 


ae cee i i etl Na Sree eae Mine et 


Apvellant. 


2'¢ 4 L.A. 649° 


MR. PRESIDING JUSTICE MaATCHET? 
OBLIVEREKD THE OPINION OF THE CouRT 

The exeoutor by this appeal seeke to reverse a jucgment 
in faver of the elaiment in the sum of 23,579.79 entered on the ver- 
dict of a jury. The cause wes heard in the Circuit eourt om an ape 
peal from the Prabate court by the executor, tre claim *¥ing been 
allowed in that evurt also. 

Macdonald, the deceesed, wae a physician and owned a bulkd- 
ing at Gakwoocd boulevard and Cottace Greve enenue, in whieh he oon- 
éueted hie practice. The Orexel “tate bank waa a tenant in thet 
building. Dr. Macdonald kept a somiereisi account spd alse a savings 
secount at this bank. He aleo used a safety deposit box re ted from 
this bank. He ommed real estate in other carte of the elity ang was 
acsustomed to trade eumewhet in that kind of property. 

The claimant, iss talker, is a nurse. For mere than 
twenty years she was closely aasueiated with Dr. Yeedenald in his 
professional work snd siso in his varicus financial md bua ness 
transactions. “he kept his books and managed in part at least some 
of his real estate. che occupied a flat in one of the buildings 
which he owned, In short, she scexe to ‘ave been trusted ond re~« 
lied on by the doster in ali his orofescsionsl and business sffeirs. 


Dr. Maedonald died on Setober 51, 1931, at the Sest Subur- 
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ban hospital in Usk ark. The claim of Misa *alker as filed in the 
Probate court is in the form of an aceount between Dr. Vecionald and 
herseif, in which she charges him “by eash placed to the eredit 
Gharles Nacdoneid in the Drexel “tate bank on Jetober 24, 1951, and 
for money ten had and received from said Ann ‘elker by the said 
Charles Macdonald .... $3579.75." There are other iteme in the ec-~ 
egunt which it seams were act allowed by the jury and which sre 
therefore not involved in the appeal. 

The Glainant wes incompetent to testify under the statute 
as to any oceurrence with reference to the transaetion pier to the 
@eath of Dr. Nagdonald. “he produced witnesses, however, vhose evi- 
dence tended te show that five daye before the death w& Gr. Maeden- 
ald, on Gotober 26, 1931, Kiss “alker took to him in the hospitsl in 
Sek Park a certificate for 25 shares of stock in the Comeonweai th 
Edison Co. This sertificate was in her nome. 4 photograph @ it is 
in evidence, “She at thet time signed the blank form of assignment 
on the usck of the certificate, and Mr. Yhitehesd, of the Cozmon- 
wealth “dieon Co., at that time wrote his name on it as & Witness to 
her signature. The gertificste upon its faee appeare to mMV¥e been 
issued to the eleimant Getober 15, 1951. nm the day foliswing the 
execution of the assicnment at the houpitai, the evidente shurs 
Glaimant took thie certificate, together with another for 25 shares 
in the same company fasued to or. Macdonald and endsursed by him, te 
Mr. SoCarthy, sho was the manager of the Orexel ‘tate bank. UP. 'G=- 
Carthy made out a “sell order” which ies *alker signed. In. Hacdon- 
eld'’s signature aleo appears on thie order. This sele was thereupon 
executed by the bank through e broker. One of the sertificsates mid 
at $143 a share and the other et$l143p a share. This sell order siso 
directed the sele of a hunéred shares of Imsull Utilities, whieh, it 
appears, the bank likewise sold at this time at 712 3/6 a ehawe. 
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The proceetis after dediwting charges ancunted ts the sum of 06,368. 
Ro part of this sum was paid to Mise Yelker, and all the money resi- 
ized fram these sales was deposited to the ageounte of Dr. Masdonsld 
in the bank. 

when Sr. MeGarthy wes on the witnese stand he was asked by 
the attomey for plaintiff to state the conversation with kies Yealker 
at the time thia deposit was made. The attorney for the exesuter ob- 
jeeted, and the objeetion was sustained. Beeause it wae a cart of the 
actual transaction, we think the verbal statexent which aecomm nied 
the aet of depositing this money should have been admitted in evidence, 
On @ress examination the banker was asked by the attorney for defend- | 
ant if the oroceeds were deposited in the account of Ir. Maedoneld at 
Miss Salker's recucat. The attormey for sleimant objected, eteting 
that if that question was allowed he would then ineist that the whole 
conversation should be received. VYhereupen, the attermey for the 
executor withdrew the evestion. Yhuse evidence wae kept out vhich 
should have been admitted and which it is fir te infer would mve 
been favorable to slaimant. On the evening af the day ty. Meedanald 
died, James Macdonald hie son, Gertrude, his daughter, Miss Yel mr 
and a Mp, Ammiger, were present. Mr. armiger says he suggested to 
Jemes Macdonald that if the dootor had seeuritics or money in the 
bank 1¢ would be well to «et them out before the bank was aware thet 
the dostor had passed away. It wae ateated thet the dooter had money 
on deposit in the benk and that the daughter Gertrede had power of 
attorney to sign ehesks. Thereupon, Mr. Armiger had Gertrude draw a 
ehesk in blank and handed it to Vies “elker. om the followin ay, 
Sundey, Mise Welker wae at dinner at the home of Mr, Armiger, and 
the testimony is that after dinner claimant took from & bag, money 
amounting to 88,726.01. Arniger testified that ciainent placed this 
money on the table seying that swat of br. Macdonald's money wes in 
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& 
the savings account. The witness saya: 
“I eaid that I was suxyprized at the amount of money ané 
Hise Welker eeid that Or. Meedonsld happened to heave sa mueh 
money from the seie of some stock -- whether she enid Common- 
weelth ddisean, Insull Investment or wheat, I don’t know par i- 
tively, but she stated that the stoek hed just been sold and 
the doetor had not had @ chance to reinvast it; thet it wae 
the prooceds of the sale of satoak the doetor bed sotten in 
games and Gertrude’s page and in Mise “alker's neme oFing to 
being umable to cet more than 85 shares in his own seme; but 
he wanted all he soule get and osnsequently he teok it in 
these different names,” 
The money was plaged in a large envelope and given to Ure. araicer 
for safekeeping until Hondey morning. The witness said on orese 
exeminetion that he had svezested that “les ‘alker set this money 
from the benk as she wae ¥G1l Known there, andttheat he told ties 
Balker that es soon asi the benk learted the doctor wee desa 1¢ would 
seal the vavuit; thet the children needed money af ocnee for funeral 
and haseitel bilis, beceuse they were orvhers and bad no funds @ 
their own. This money wes eftervaris turned over te the execut Gr. 
Jemes Maadonald testified that he had « eenversaticn with 
the oleimant on Ceteber Sist at the hetrpitel after hie feather died 
when Mr. and irs. Arciger, Gertrugée and « Vigs Neal were present: 
that they all drove over to the Gek Park cavings bank; that on the 
way Kise *elker seid that Gertrude had a joint checking aceaunt at 
the jek Park Savings tbenk, and that the money there could be obtained; 
thet leter in the day at the home of tiv. Armiger, Miss Walker said 
that his sister, Gertrude, had a joint sheekin= aceoumt with Bis 
father and thet Gartrude gould draw the money cut of the bank by 
éiening a blunk cheek; that Gertrude thereuyen signed a cheek in 
Bleak and hended it te Mies *alker who put it in her surse; that he 
next ss¥ glalmant on Novemver 1, 1l#¢1, st lumeh time et Armiger’s 
home, and that after lunch Miss alker tuck wa envelope from hor 
puree saying that it sontained the money ane hod taken from the 
Drexel State bank; thet when 1% was opened Zr. sraiger expressed 


surprise at the amount of money and asked Wiss “alker haw it ba pened; 
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that "Mize ®alker told ue that my father had ordered her to sell 25 
shares of stock in the Commonwealth  dleon Company in his name end 26 
heres of stock which vere in her name whieh he had paid for.” James 
Macdonald further said: “as my father had bought all ef the CGommon- 
wealth Sdison stook that he gould from a man by the nome of »hitehead, 
who was selling the stock two or three doliars below the market pice, 
and that ir. thiteheed yas not allowed to seli more than 25 mares to 
any single customer, and for that reason he hed put 25 shares in vise 
Palker's name. Mise talker then sald thet he omlered her to sell the 
stock in his neme and in Siga@ talker's same and to put the money in 
the secount eat the Grexel ‘tate bank, and thet wae the resson t here 
Was 60 much money there.” 

Ruth Neal, witness for defenduent, testified in wm bata nee 
that she had a conversation with Miss “siker on October 31, lvl, st 
about ten ofeleosk in the morning at the “est Ouburben hoa pital, imne- 
diately after the death of Sr. ¥Yacdonaid; that Mies ‘slker wee gather- 
ing up the effects of the doctor and sala she had same exvense in cer- 
tain business matters and the doctor had been Very anxious to pay her 
the money and had @ fered her «e cheek for her saiary, but thet Mise 
Walker told him that she didn't need the money an on the firet of the 
month she Would be solle@ting the rent and whe could take what noney 
she needed and that Br, Masdonalé didn't owe her anything. 

The @laimant being a competent witness as to ontters which 
occurred after the death of the deotor, testified in rebuttal that she 
@id not heave a conversation with Misa Noal in Or. iagdoneid's room at 
the hospital, and that ashe did not make eny statement to the effect 
thet the doetor did not owe her any money or thet be had paid her | 
everything. She said she was at the home of Armiger on the evening 
ef Getober Sist and that ahe showed James sacdonaid the anount of 
money she had in the envelope and that he remarked there woe « let of 


it and agked her where it came from; that Mr. armiger went t Or. 
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Maedonald's home and took the envelope with the money to his heme; 
that the money wae taken out of the envelope end that she said: “You 
must remember 25 shares of this ateek ie mine; T have my receipt to 
show you. Your father was ili; the thecking aecount wee low; the 
savings aceount wes lov. Yhe dector advised me -~ he was my banker, 
he advised me to sell and put $1006.00 in the ehecking seeount and 
the other in the savinge aevount and he wala: “'I wild take oare of 
you next week.'" ‘She denics that ahe #aid at that time they the 
doetor hed bought ateoek in his neme and in the nenes of Jmes, Ger- 
trude and herself beexuse he could not cet so mush atoek in his oen 
neme and denics that ehe said that the doctor had bourht es many 
ahares of atoek as possible in his own neme out @¢ould not pet any 
more and had purchased 85 shares in her name in order t get them 
two or three éellarea cheaper. Ohne says that she did pay that Ger- 


trude had a joint aceount with the doctor in the crexel otate venk; 
that x. Armiger suggested thet Curtrude write out a check, agen it 
end withdraw the money from the savings aseount; thet Gertrude 
signed her father’s neme and right below she sigmed her name and 
that check was used. 

ux. Arcaiger on surrebuttal denied that “las falker had 
seid to him im hia home on November 1, 1031, “You must remember thet 
26 shares are mine,” and Jemes, alaw testifying on surrebuttal, de~ 
nied thet ahe had sald that. 

Beeause of this divergent testimony the evidences ae ta 
the purghase of this stoek in Migs Walker's neme besgomes important. 

Kr. Steele, an employee of the Comsonweelth idlson ¢om 
pany, had known Or. Macdonald for twenty yeare and elao knew Kiss 
Walker well. fe testified that in 1941 be talked with them in the 
gresence of eaoh other about the purehese of Commonwealth “dison 
stock. We saya: “Mise “alker was present and the deetor seid t hat 


ghe said that she was unable to buy any «tock et the wresent t ime, 
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and the doster eaid that } he seid that he had 





to take gure of the children at seheol.” “es further testified that 
he saw the dootor again about three weeke before he died -- about 
Gotebker iGth or Leth and "he told me thet he couldn't buy any « toek 
ag he already purchased from Mr. thitehead.” 

it seems that at this time the Utility “sewrities ¢com- 
pany Was avting as selling agent for stock of the Commonwealth #di- 
SOn Company and that the employees of the soucany vers used as a- 
gente in making these sales. Wr. “hitehesd was an employee of the 
Utility Securities company and effected the actuel sale of this 
stosk, on Cotober G, 1931. Dr. iMaedenald tought 25 shares for each 
ef hia children an¢ 8&8 shares for himself. Twenty-five sharea were 
3016 te the claimant Ann ‘elker. A memorandum as of that dete was 
issued en contract No. 5146, which is in evidenes as ¢isimant's ox 
hibit S. It shows the purehase of 26 shares of Commonwealth idis on 
company atock at the prise of {139 2 share, or « total of #5476, and 
states that the stock vhen fully exid ia to be inwusd te “Anne *al~ 
ker, 765 Jekwood fivd., Ghieago, Tli.” The neme of “Anne Kalker* 
is signed thereto as purchaser. The nenorandum shows an agrees nt 
ta purchase stack; to pay cash within thirty days; the reesint of 
$328, a statement that the sale was made sy Uhiteheed, and the ap- 
proval of the Utility Seeurities company dated Setober 18, 1931. 

thitehead testified that the lenghand writine on the 
memorandum was his, and thet the memorandum was prepared on Goto ber 
&, 1931, in Or. Meodonald’s office; that on Getober 9, 1951, he 
again Galled at the office of Dr. Macdonald u:d asked him for an 
affidavit thet the 25 shares of stook to be pleced in Miss Uolker's 
neme was actually her orn; that Or. Macdonald replied thet 1% waa 
Miss “alker's money, but that he would give an affidavit, which he 
wrote and took to the next room where it was typed; thet when it 
was returned to whitehead it had been signed by Mias falker and the 
seal of the notary put upon it. The origins) appeara in the reeord 
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as Exhibit 4 and is as follows: 
“"'To “hom Tt May Coneern' 


This is te eertify that I am buying 
26 shares of Commonwealth Sdisonm stock in my name. 


(signed) anne ‘alker 
768 Cukwood hivéd.” 


Attached thereto is the s¢ai of a notary public. 

Mies Julie Uternberger, who saye thet ehe was an employee 
af Dr. Maedonald at thie time, doing typinc, ete., was show this 
exhisit and said that Or. Maedenald wrote it om « serap of vaper and 
told her to copy it and that she took it into another room end copied 
it. She also says that on the day before, Sr. ‘hitehead wes in the 
office and that Mise yalker called her to type a letter, and that the 
doctor seid, referring to vr. thitehead, "This pest ta eitting here 
again and he wants you to buy some otock.” Ghe alse eaye that thite- 
head returned the next day; that Or. Macdonald then gaid thet Hise 
Walker wanted to buy some stock, and thet Khe was ready to give her 
monscy $o buy it with; and that sas when she typed the peper. 

y The testimony of “hitehesad is further to the effeet thet 
he told Or. Masdonald that he was limited in selling the atoek to 26 
shares to a sustemer; thet euch wee the rule ef the company, and that 
was the reason vhy he took the affidavit; that the sompany required 
him to do so. He gays thet the 25 shares for or. Matdonald, the #& 
shares for hie son James and 25 for Gertrude were sola om the 8th, 
and that the shares to Mises Yalker were #014 on the foll@ ing day. 
The affidavit was requested because the advance payment on atecount 
of Hiss Walker's stock wes to be taken out of the chesks of Dr. Mac- 
@oneald. Fe says: “Dr. Meedonald enid thet he would gee ies tel ker 
end would protest me. “hen I saw the dogter on Setober @th he sald 
that he did not have the money loose, but would buy some shares 
later on, and that for the shares s0id to Mise ‘elker be would give 


his eheek or cash, as he wee taking ¢are of Miss *alker’s payments.” 
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As a matter of fact, “hitehead had at various times before these par- 
ticular transactions sold stock to the doctor and also to Mies Welker. 
At a prior time she purchased eight shares of the Commonwealth ‘dison 
company stock on the advice of Or. Maedonaid. 

A temporary reeeipt upon a printed form uaed by the Utility 
Securities company was issued to Ann Yelker on Jetober 15, 1931, on 
sontract No. 5146. ‘The original is in the record as Exhibit 5 md 
atates that the amount paid is $3150. At the bottom of the receipt 
appears in large type a printed notice in substance that the reeeipt 
is issued in lieu of recording payment on the invoice or security 
savings account book and a request to keep the receipt and when son- 
venient to present it with invoice or security savings account beok 
for entry. 

There. is evidence, too, from which the jury had a right 
to infer that thie certificate of stock was dsiivered to cleimant and 
that she held possession of same from that time until she delivered 
it up to the bank to be sold. 

The executor contends that the fect that the proceeds of 
the sale were placed in Or. Macdonald's account and therefore in his 
possession, creates a presumption of ownership which must be overcome 
before the prima facie title will be dtvested. He cites Martin v. 
Martin, 174 Iii. 571; Coffey v. Goffey, 179 Til. 285; Chestnut v. 





Chestnut, 15 i11. app. 390, and other cases. He says that the infer- 
enee to be drawn from the act of plaintiff in depositing the proceeds 
in the sale of the stock in br. Macdonald's secount in the benk is 
that he was entitled to the money and thet it belonged to hin. He 


cites Miller & Graves v. Pratz, 179 Ill. App. 204; Kinahan v. butler, 








133 Ill. app. 459. We do not understand that the law as stated in 
these cases is questioned by claimant. This argument of the executor, 
indi cates a disregard of the theory of claimant's suit which is that 
she had a right to recover upon « quesi-centrast. See Restatenmt of 
the Law, Contracts, vol. 1, sec. 5, p. 7a, where it is seid: “"guasi- 


sontrsets, unlike true contracts, are not based on the apparert inten- 
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tion of the parties to undertake the performances in question, ner 

are they promises. They ere obligations ercated by law for reazcons 

ef justice.” Upon that theory oleiment cites Seterson v. Smith, ®11 
Ill. App. 451; Laflin v. Home, 112 Ili. 25%; Nirst Net'l. Bank v. 
Gatton, 172 Til. 625. She also points out, citing Jromwell v. Brom- 
well ‘state, 139 Ill. 484; Peabody Cosi co. v¥. Industrial Com. 289 fil. 
$35, that the presumptions upon whieh defendant relies are only preeum- 
ptions of fact, which in the last analysis were for the jury te ¢onsider 
in connection with all the evidenee and not presumptions of law to be 
determined by the court. “e think this coustruction is gorrest. Con- 
sidered as a rule of evidence the feet that the proseedsa of the sale of 
Claimant's stook was placed in the benk agcount of decedent would prime 
facie indieate the proceeds beionged to him, but the presumption wae 
only prima facie. It was not an abaclute presumption. Tt wes a rule 
ef evidence--a matter to be considered by the jury in the light of all 
the other faetsa which appeared in evidence. 

%e think, toe, the offered testimony of witnesses az to 
statements made by claimant in revard te her ownership at the time the 
stoek wae cold and at the time the stuek wae still in her peszession 
was erroneously excluded, and that this ovidenes should have been ad~ 
mitted. 

Pefendent also argues that since the claim was for « fixed 
asount of money, it did not sall for the sxereise of equitable rules 
by the Probate saurt and thet the ¢laimant ess therefore obliged te 
prove a precise gum due. Nowhere, ssys deferiant, is there any proof 
meade of any specific amount that claimant ever tured over to the de~ 
eedent. There is not, he says, a word of evidence to shor how such 
money claimant ever lounéd Dr. Macdonsid, » nd the reeord is si lent 
es to whether the lean waa tem or ten thousand dollars. Theres were 
facts, he seya, which micht have been easily proved, and in this con- 
nection he cites {chell v. Yeaver, 225 Ill. 159, where it wee heid 
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that the allowance of e elaim against an estate did not require the 
exercise of ghancery povers ty the Frebate court and that the mis 
upon review of eantroverted questions of fact is the same in such 
eases ag in other actions et ia¥. 

Here, sgain, this rule is not sontreverted. This cleim is 
not for money icaned. As already said, the euit is based upon the 
theory that as « matter of conscience clisimant iz entitied to recover 
from the estate the auount of money which the decedent received fram 
the sale of stook which telonsed to the claimant. “het sum ia defi- 
nitely proved by the aziount reeeived from the sele of stock. The evi-e 
dence is that one of these esrtificates broucht °S579.355 and the other 
$3567.25. The certifieate of claimant broucht one or the other of 
these amounta, and the difference is nat important. 

The gontrolling question in the case isc #®ether the verdict 
of the jury ie clearly and manifestiy sassinet the weight of the evi- 
dence, ae defendant contends it is, Yhe decision of that question is 
elese upon this record. In weichine the evidence we may not dierezard 
the faet that two Judges, one in the Pretbete court and the other in the 
Gireuit sourt, who sew and heeré the witnesses, have anproved the al= 
lovanse of the @laini; thet a jury oy tweive mem wha sise eaw ma heard 
the witnesses and those verticuier @uty it was to try the facts have 
alwo decided these issues of fact in @laimant's fever. 8 sre not um- 
minéful of the duty east upon courte to jesiously cuard the estates of 
decedente from wnearranted cisims. In thie ease the trisl judge, ve 
think, as airesdy stated, erred as agninst the gleiment in exeludi ne 
ecompstent evidence offered sy tor whieh it is foir te vregume atronciy 
tended to srove her ease. ‘¢ Sizht wish thet the reesrd di soles ed 
more fully material facta as te the financial transsetione between 
decedent and claimant. “e have not overlooked the testimony of Tanes 
Kasdoneld, whieh is denied by claimant, but he, ae well as clelmnt, 
is interested in the cease. Hr. amiiser too, seems to heave taken an 


unusual interest in the matter which makes it 4iffiewlt to give full 
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erederce to everything sald by bin, Taere is mthing te indiente 
that claiman$ was indetted to Dr, Sacdoneid at the time ef his 
decease, The evitence ali points in the otner direction. The 
written evidence including the affidavit prepared by bim all tend 
to show that Mier Valker was the owier of thes# 26 sharea of steck, 
ana if ashe was, equity and good senseclenes dacand taat the eetate 
whieh reeelved the preceeda from the gale ef her stock should ree 
turn to Ker the amount received. 

The Judgment te affirmed, 

APFIRRED, 


ReSurely, 7., sonenra. 


O'Conner, J., spesialiy eoneurring: 


i agree with the result but aot with ali that ie aaid 
in the opinion. 
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JOCEPH TARWLA, } 
Appellee, } 
|} APPEAL FRG SUPESICN Cover, 
Ve 
COOK COUnTY 
VILLAGE OF RICHIOM PARK, 
Appellants ; 


Wi tag TA. ¢ 649’ 


Thies is an appeal by defendent village from a juégment 
fex #309 entered upon the finding of the court im an action on 
the cases 
The declierstion alleged that on lecember 2, L¥S0, and 
prior thereio, defendant follec to keep a highway within ite 
goxporaie liailie in a reazensbly aefe comGition, in that it pere 
mitted Geep, durgecxous oad open ditches Se be anc remain outaide 
of the slab, sueulders asé irainage ditches ef tne highway, rendering 
it weotes thet om that cate while piaintiil wae ridimg in an automobile 
as @® gueet ef one Uhowas “leménha, anc «whiie he was in the exereinse of 
oréinsry eare fer Hie on suitiy, the auscomebile ae a result of the 
Begligence ccacribes wau previpitaisd inte the dite, injuring pleine 
iff exteraally acd imterymally, causing great party Sheen ard taat 
Plisimiiff cauly served aeiive ef tne sime and piace oF the injurys 
etaes pen the Village of Mighteu Serk ac requived by the stetwige 
Phe willange filed a ples of not gulity amd a further ples 
that 44 did not own, oentsci oz poanene wae PYeMiees im qusation. 
Defendant contends bast che caty te uniniain tae street 
in queetion in safe condition 4: the time and place wag noi upon 
the village, becouse the highway wax then within the exdlusive jurise 
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diction of the State of Iliinein, because @lainvif? did not prove 
that he was im the exereiee of due care for his own safety, because 
he was guilty ef contributory negligence and because the proof of 
damages ig too indefinite to sustain the werdiet. 

There ts little conflict in the evidence upon material 
points.  Uefendant village is located im the south part of Cook 
county and was incorporated under the Cities and Villages acte ‘The 
accident in which pleintiff was injured cceurred on leceuber 2y LGBG, 
at the intersection ef Crewferd avenue anc Sauk fraile within the 
corporate limits of the village at about seven Be Me 8 Crawford 
avenue ig a public highway extending through and beyond the village 
ins north and south direction.  “auk Trail is also a publie highway 
extending east and weet throuch the vi Liages Crawiord avenue had 
been selected by the state department of rasds and bridges to becone 
a part of the proposed right of way for state route Ree 49, known 
ae the governor's highway (see “mithe-Hurd's I11. Reve Statwes 1933, 
Ghape 121, pe 2536.) The route vhen completed was to run fren 
Chicago to Monee and te pointe south through Richton Park. At 
Ronee, atate route Nos 50 branched of f from route 49. At this time 
route Noe 50 had been completed fram Bones north into Chicage and 
extended through Oak Ferest and Oaklawn porallel with route Bo, ap 
and about a mile distant from ite Pavement on reute Boe 49 bad 
been leid in Crawford avenue ae for north as Sauk Tradl but had not 
been laid on the north side of that trail. on the north adde of 
Semk Tradl, at the end of the pavements wae an open ditch. It cowkd 
not be seen at night by parties traveling north by automebiie sa 
route Hoe 49 until they enme te the ond of the pavements the 
Sestimeny for defendant tended to show that the aiteh io question 
Was made by the state; thet for plaintiff, that 4t was made py the 
village for use as a drain from east te the wesie The ditch wag 
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abent three or four feet wide «t the betieom and about five or six 
feet wide on the top, and ite averes@e depth wae four or five feet. 
It van east aon the north side ef Sauk Trail a then turned toward 
the north along the west side ef route Mos 4%. 

The evidenee for pleintiff ta to the effect that there 
wag only one warning sign om Crewford avenue within the Village. 
Thie waa a detour sign placed fifty or sixty feet couth of Sauk 
frail. Lefendant'a chief of police testified shat there wos oa 
warming sign 560 feet south of Sauk Trail which wae marked 
“Pavement endge® However, it is cenceded that there was no light 
nesr this sien, and that it could wot be read 2t nicht. The open 
dithh could not ve seen by a driver from the south on Grawford 
avenas until he came to the end of the parement. These wae @ 
emall smudce Licht at the aide of the roxé known to recdmen ae @ 
"cannon ball light." This was om the went eide of route Mas 4%. 
ang at the ond of the pavement there wee another similar Light om 
the eset side which was, however, in fact net lighted a: the time 
ef the secident. There was @ barricade on reute Nee 49 about ten 
or twenty feet north of the end of the pavement. This was apparently 
@ dangerous intersection, for in lees than six months from 2G to 31) 
ewlomebiles bad tc be pulied out of this particular ditche ‘the 
evicenee shows the chief of police reported the situation to the 
willage beare but nothing wag done to better it. The state took 
care of the lights, signe ont barricades, which were cowa much ef 
the time. 

Plaintiff's testimony ie to the effect that he wae riding 
ae a guest with a Mr. Simons from Saxton, Illinois, to Uhicage. 
The autemobi2e wes a Siudebaker. Flainiiff ant om the front seat 
om the right side. Gimmons wis ¢riving. It was sbout seven o'clock 
and getting dark. The headlights vere one The speed of the suto- 


mobile (plaintiff says) wae sbout 35 miles on hour. Defendant's 
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evidente is te the effect that if wae colug meerly twhee that 
faete. this wae on iseue of fact for the trial court. Flsintiff 
hed sever beer ever thic route bovere. Ee copys he ouw the dct cur 
gign and warmed the driver om ther, wher it wee toe late te evedd 
the necicent, cow the eileen. Tet oa they went Oote ity the car 
tipped ever on the nersh end an’ then Curned overs 

Plein iffts bees onc kmee were cut, an’ Kis face erm neek 
wore bruteed . He hod « Yam imee, he aeya, for six monthe ont wae 
auoy from hia work for six weeke on acount of if. He hire? & mam 
fer that Aencth of time tg help Ria wife vum the ves jaurawt business 
ie shieh he ws enpaged and palit for thie a <crice 330 a weok. Pag 
déetor’s bill, he ange, wee $49. bho fincdnge of the catrt wan for 
dutangen te Ghee wot of 7300. | 

tm viaw ef ahi the fecha «ee wove related we thick ¢ 
quegtians of whetaer pleintiff wae cuilty ef coniriiutery nega igenes 
and whether he extebliched the feet a*firastively that he wag in 
the exercise ef due eore were Tar the court Tf there bed ben @ 
jury, the cucwtien weuld have been for the jury, emt the Pinoding ef 
the eouri t« ertitie’ ta th: seme eefgkhi Reve ac the verdiet ef a4 
gery would reesive. Defendant alters HePermo.t ve Rokeown Teuugs Coe, 
265 Tile (Bis 326, where it woo held that the pleimii?t whe wee 
viding with another sheul¢d bere secrlcived t+ the driver of Bie 
mogligence in Griving ice fact and cewhe mot recover ualoer che 
@ould shox @oare im that regard. The evideece here shown that 
praintizf enlied te the attention of the 4river the fret that 
thay were approaching = detour. Me could met see the diteh antil 
they vere in it, and he was not gblige? im the exereice of ue ena 
te advise the driver of sewethine obich neither of them cewhd act. 

Petendamh relies very wuch won tte contention tht the 


highway in question wae im the exclusive jurisdiction of the State 
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of Illimeis and it was therefore without ony duty in keeping 1s 

in repair, and 14 cites in this comneecticn (mitheHurd’s Llle Neve 
fitatees [9519 cChape 121, eeegs 3500 and 306. Seetion S00¢ denounees 
any person whe wilfully cute, «xeavetes or otherwise damages any 
impreved state highway whieh ia under the control of the department 
of puvblie works and buildings, or for the maintenanee of whieh the 
state is responsible. ‘ection 304 previdee that the department of 
public works and buildings “after taking over reada er atrvets shall 
ereet ond maintain standard guide and warning signe ond cistenee 
benrds of wiiferm ¢esign.* From thease provisions of the statute 
éefendant draws the inferenee, to use ite cwm wordm, "thet there 
wag ne dut. upon the village in thie rewpact.” The duty of mine 
teining highwuye is apecifiesily impesed wpom the local suthertites 
by section 12 of the Citiss aud Viliages set. (‘mithe-lrd's Til. 
Reve Statwes 1933, chaps Lal, secs 277+) 

Seetion12 of the decond State Sond ieene act ef 1023 
(SmithdHurd's Ille Hews Stataes 1955, chaps Lol, seGe 281) imposed 
a similar duty upen the local autherities in the case ef an in- 
completed highway. ection ? of the oyatom of ctate Bighwaya act 
of 192% (“mith-Hurd's [lle Reve Statae, 19355 chaps 12h» wece 297) 
provides im substance that mo rond ie yagardec ae taken over by the 
state until notice im writing is filed «ith the village poesicent. 
It hee also becn held im wumercus eases, in substances, that the 
statutory duty imposed on villages to keep the strects rensonably 
safe wag not remevee nor their jurisdiction in thet regard Leasened 
by the hard roade statutes. Village of Slencoe vs Burford, 317 
tlie 2039 Village of Northbrock vs Sterba, 516 ilie 3609 MeKean ve 
Gounty of Carroll, 324 111. 2437 Villoge of Mariggs v- Jenegs 327 
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Tile 180. 
the evidenss for plaintiff is to the effect that the diteh 
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Was made by the village, but «“hether it wae or mot, the uncontrae 
dicted evicenes shows that ite dangerous eomdition hed been known 

to the village for such time <o vould constitute constructive setics 
and imponed the duty of removing the denger.  Yillege of Marseliles 
Ve Howland, 124 111. 547; City of Phere v. Saneys 18¢ Thl. 454 
Village of Palestine Ws Siler, 225 “ils 6307 Lawrenes v. Villiage of 
Shanmahers 157 TLL. App. 5605 Talley v. 2s Co Go & She lie Re Ro Ces 
231 Tlie Appe S133 44 Sows Jur. 039. 

Sefendent sleo eontence with some plausibility thet che 
proof of dowages stistained as a result ef the injury is incefinite, 
There ity hewevers no confiiet in the evidence in this respeet, and 
® fair inference from 16 is thet plsinsiff was unable to work fer 
mix weeke} that he was obliged te pay out $82 for doctor's villa 
and $130 fer someone to do his own work while he wae disabled, %e¢ 
think the court hed the right te assume hat injuries such az 
Plaintiif received, slineugh he did not expresely BAY 80, would 
result in diecemfort and painmy for which he ~owld be entitled te 
som@ allowance. The amount of the damagea is net large, and 
prebably upon sacther trial, still larger éomages would be awarded, 
¥@ think avbetontial juctiece nes been dome ond fer that reacen the 
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Limited Partnership, 
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INTERLOCUTORY 
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TLLINGIS STATK PAWEARG ASGOCLATIGCN, 
a Limited Partnership, and JOSEPH 
B. RORSHUAR, et al., 


Ne eae ree 


Def suidants. 
Gn Appeal of BXARUEL &. ee @t She, 
apaéliante. i TR ~ = 
2 K 4 L.A. 60509' 


wR, PRESIDING JUBTICR KATCHETT 
DELIVERED THE OPINION OF THS couRT, 


Thie is sn appeal by Emanuel . Edeleon and certain other 
Limited partners of the Lllineis State Pawners Association, Lt4., 
from an order entered pendente lite aneointing reeeivers for the 
Asseciation upen the filing of a verified bill ef complaint ty 
Beatrice Feldman. ‘The order was entered Fitheut soties unon the 
day on which the bill was filed. 

The merits of the issuce of fact ané of lnw involved in 
this controversy are considered in an spinien this day filed in 
cause No. 37413, in which Toreph b. Korabak, surviving general 
partner, and others appealed frem the same order. The issues of 
lew and of fuet are substantialiy similer, wid it is unnecessary 
to repeat here the reasens stated in that epinion, en aegsount ef 


which the order muat be reversed, 
REVERSED, 


O'Connor and BeSurely, J7., concur. 
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ILLINGIS STATE PAPREERS asaceration, 
a Limited Partnership, JOSEPH =, 
EORSHAE et Gi.» 


im Appeal of TLLIseLs STATE PASHEERS 

ASSOCIATION, a Limited Partnership, 
and JOSEPH E, KORGHAR, 

Appellants. 


SUPERIOR COURT OF coor 
GOURTY. 


274 1.A.650° 


UR, PRESIDING JUSTICR BATCHETY 
DELIVERED THE OPINIGL OF THY Count, 


Thies is an appeal hy the Illinois State Pawners Asgociation, 
a limited partnership, and Jeseph @. horehak, from an order antered 
Bovember 27, 1933, appointing receivera for all the agsets and 
property of the partuersaip. fhe orser "ae entered without notice 
upon the verified bill of compicint ef Beatrice Feldman filed on 
that date. The record discloses a motion by defendants to vacate 
the order of Hovexber 27th and that the same was denied on Decen- 
her 22, 1933. Defendants save agvigned and argued errers in that 
regard, Mowever, the order of December 22nd was not avoealable, 
and as a matter of fact uo apgeni haa been oF gould be taken fran 
it. See Gmith-Hurats Ill. Rev. ®tate., ehap. 110, 266. i123, Tre 
only question therefore before this court is whether the chaneel- 
ley erred in entering the order ef Sevember 27th. 

It appears free the bill that tae aggociation is a limited 
partnership organised in 1919 under the Uniform Limited Partnership 
act (see Suithellurd's [1]. Hey. Stats. 1935, ehap. 106), par. 7, 
pp. 2123-27, Laws of 1917, B- 60¢.) ‘the articles of partnership 
are attached te the bill of compisint. The purpese of the partner- 
ship is stated to be te engage in iending money an taking real or 
personal property as security therefor, ete. ‘the partnership, ins 


faet, conducte a prosperous pawn-broking business at 140 Korth 


Dearborn street in Chiecage. The tetal partnership contribution of 
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the partuers ia mora than $600,005. The business Aas been sauce 
eeentul and profitable, dispensing large dividends frem tine te 
time to the partners, both general snd limited, It hes sutstanad. 
ing loane ef mere than $800,006 amcly aeeured and, on the date the 
bill wae Tiled, hed cash on Xund and in the bank emounting te 
$78,000, 

Ye to Oeteber 21, 1933, the Asevcintion seneieteéd ef 
about forty limited partners and twe general parteers, nomely, 
defendant Joseph B. Korahak and Harney Feldman. On that date 
Barney Feldman died testate lesving Kia surviving bis wider, 
YVeatrice, complainant, sud three sisor children, At the time of 
hie death he held general partoerehip certificate ef the agers. 
gate value ef $40,000, Hie wife Beatrice and the miner children 
held certifiestes in sabstectinl ercunte, The totel centribut ions 
ef Earney Peldwven and hie fwelly te the partuership saceunt te 
$268,806, which is sowevhat leor then one~helf ef the tetal 
capital. 

fhe Lest will and testanent of Barney Feldman devised an 
bequeathed all Als estate te cemelainant Sestrice and moaned her 
ae exequtriz, 

Sectien 20 ef the Uniform Partnershis aet prevides: 

"The retireuent, deste or insanity of @ general partuer 
Gispolves the gartnership, unless the business is continued by the 
remaining general partners 

{a) Under a right eo to ae stated in ine @erciileate, er 

(we) ith tue comeent of 211 sembere.* 

Hers, the articles specifically provide (nat death anall net aiae 
solve the partnership. Article 8 of the partnership articles, in 
Substance, provides tact a geversi partner may dievese of hie share 
of the capital eltner by will or ty assignment in writing; that 


sueh instrument shall be of centroliing effeet in the event ef the 
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death, ineanity or imakility ef euch partner; that “the retirement, 
death or ineanity of any general partner or limited partnere shall 
net cause a disaolution, but the surviving general partser er part- 
nere ghall have the right te continue the tusiness with all ef the 
property of the Limited partnership, ererided, hevever, that in such 
event, and within thirty (30) days after the happening of such 
event, the interest of such general partner so besoming deecaged, 
4isquelified or unable to act in the sifairs ef the limited partner~- 
ship” may be put up for diepesition and sale and acquired by any 
general or limited partner upon terme provided in a previous article; 
that ether arrangesents may be wads with the consent of the Limited 
pertnere represented by the atterseys in fact; that thse aselgnee or 
legatee shall not besome a general partner unless the whole interest 
has been assigned er bequeathed tc one pera: ant the gentral parte 
ners renaining accept such person af & general garter with the ¢one 
gent of the majority of the limited partners expreseed by the com 
mittee of attormeye in fact. 

A provision with reference to the manner in which the inter- 
eet of limited sartners may be sold is contained im article 7. It 
provides that any general or Llinited partner shall first have the 
option te acquire the same at ite book value plus earnings. 

The sele of « general partner's individusl interest ie pre- 
vided for by article & apgerenily referreé to fin article 9. In sub- 
stance, it provides that such interest may be sold but suet first be 
effered to other general parteers at the book value or other price 
mutually agreed upon aud if not taken in tes days the vender general 
partner shall give thirty days written netice of his intention te 
sell by posting a notiee and leaving a copy with the cther general 
partners end thereupon the general partner shell be required te 
aecept the kook value of the interest eo offered from any limited 


partner and in default thereef may sell to any other persen 
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acceptable to a maferity ef the general partners, The srticle exe 
presely provides: 

“No gertifieate of membership ehall be issued at any tine, 
mor ghall any person be admitted as 2 geval ex limited partner 
Witbeut the censent of the geereal managing partners, or the sure 
vivéer thereof in the event of death or disability." 

eae bili sete up the erganixation of the partnerghip, the 
provisions of the statute in cage of ine death of a general partner, 
the right ef a limited pariner to have tie parineranip beoks kept 
at the place of business ani ta inssest the same; that the Limited 
partnereaip is operating under last esriificate dated July 1, 1987; 
that thie certificate provides that contributions io the eapitel of 
the lisited partuerehip shell set exceed a miiiden dullars; that ne 
salary shall be paid to a general partner uwhiess uctusliy ompleyed 
im the conduct eof the business; that « general partner hae the right 
te dispose of his eentribution by will; that the suecesvera shall 
have the right te participate in eonducting the tusinegs to the same 
effeet ae the deesased general partner, orovided the general gartner 
remaining accepts such gerson; thai any pergou degiring to become a 
limited er general partner ghal2 execute, 2&8 a gendition oreeedent 
therete, a joint and several warrant of attorney, nominating a come 
mittee of two persone and their sugeeasors ae irreveeable attorneys 
in fast of sueh person; that these atterieys in faet shall be gee 
lected by the general partimers from acong the general er limited 
partwers, aa that these attorieys shail have fuil pever to perform 
all lawfui acte in veialf ef the limited partners; that Barney Feld. 
man and Toseoh R, Korekek were sonatituted g@thersi partners and ape 
peinted the committer of sttomeys in faet and eo continued until 
_ the death of Barney Feldean, 

The bili ales neta up the intereet of complainant and her 
miner ehildren; avers that the partnership Ras heretofore been a 
thriving and profitable one, ond states the aaah te be $75,000, the 


inventery value of merchandise is $160,000, and outetanding personal 
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property loans aggregate $560,000. the bill estates that Jeseph &, 
Sorenak hag refuned and denied to cemplainant the right to exanine 
the books, papers, records and aocounts ef ihe partuerenip, er per- 
mit ser répresentative to make am investigation eo that she might 
obtain information, It avern the execution of the last will and 
testament of Harney Feldman; isat it hea been filed fer probate and 
disposes of his property as heretufore siated, and "that your ora- 
trix 4i4 thereby become aentitied to participate in the senduet of 
the business to the game extent and witn tae game powers and privi- 
legea as the easid Barney Feldman enjoyed at the time of bie death;* 
that she negotiated with Joseph 2, soyshak, the vole eurviving part. 
ner and surviving sttormey in fact to that end; that the general 
partners ecapesed of Joseph 4. (orghak sad complainant were charged 
with the duty of earrying on the buginess of the Limited gartner- 
ship; that she served notice on Sovewber 20, 1955, upen Joseph ©, 
Eorshak of the death of Feldman, «7 hie will snd ite bequests, and 
averred that ehe became and vas a geteral partner with Aim and that 
she requested in that notice that Joseph should net take any action 
of any kind in respect tc the partrnerahip business, sxeept in the 
usual course of business, untii she hod had an epportunity te ex- 
amine the affairs of the tusiness wid be fully advined se toe ker 
reseoneibilities; that on hovauber 22nd she personally visited the 
office of the partnerexip ond advised Joseph that she would on the 
following serning st nine o'clock appear and aseume her duties as a 
general partner in conjunction with Sim; that Joseph in bad tenper 
ond quarrelsome attitude stimted that he weuld not perait her te de 
89 oF permit her to come 66 the offices of the company again, and 
that rather than permit her to assume suck duties he would Alsacive 
and wind up the affairs of the partnership, and that he was intend. 
ing to de So at any rate; tiat he would use foree, if necessary, te 


expel and eviet her from the preaises at any time thereafter if ane 
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aneuld present herseli there; tuat on hevember 20, 1954, she served 
upon the Association a notice (a copy of which was attached te the 
bill) stating that she had appointed an auditor as her attarney in 
fact and authorized him te examine the books ef the esmpany in her 
behalf, and demanding that ne be given the privilege to de #6: that 
thie notice was served on Jeseph whe saic¢ that the auditer esuld 
proceed the fellowing morning but that at taat time when the auditor 
apyeared Joseph prevested sia frem delng his werk; that negetiations 
and conferences between attcrneys af complainant and Joseph 3. 
Kershak and the atterney fer the partnersaip follewed and it wees 
agreed the auditor could begin an inspeetieon of the bocke and ree~ 
erds at two s'slock p. a. om Aoveuber $1, 1933; that the su@iter 
presented himaclf, and that while he was examining the beeks Joseph 
eaveed the books and records te &e taken from him and leeked in the 
Yeult and refused te permit him ts orocesd; that contrary te the vore- 
visions of the sartnership articles Jasep: had fren time to time 
drawn large and exeessive amounts for salaries without rendering 
employment in return; that he head aporopriated to hie ewn benefit 
and personal use approximately 24,000 during the year 1933, without 
the eonsent cf the other limited or general oartners; that he had 
abeented himself from his pisee ef business, remeining in Europes 
for upwards of fourteen weeks, and during that time wrongfully dree 
large and fabulous eslaries; that it was bis duty under the partner- 
anip articles to render reports of the business; that during a 
period of fourtem years he at ne time rendered to the limited part- 
ners sueh a revert; thet "several years uso” « “reserve fund* wae 
created to pretect the partnership in ease af unfavorable decision 
was rendered on certain mattere by the internal Kevanue devartment; 
that this reserve fund new amounts to $156,000, which wae oreated 
out of the prefits of the partnership ond should have been declared 


anc paid as dividends; that altheugh the satters ef the Internal 
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Revenue department had leng eines been decided favorably te the ase 
scoietion and that there is ne lenger any neceaulty for the reten 
tion of the fund, Joseph has conceived the achese of remalsing in 
full eentrel of it end refuses and declinee ts congent to the dire 
tribution thereof to the injury’ and prejudice ef eouplainant; that 
aithough complainant has on numerous oceesions asked and demanded 
that Josevh ¢iselese the amount withheld fron the general end 
limited partners im the reserve fund, he Aas refused and declined 
te give her information with reference te the same snd refused te 
make any dietribetion therecf, and that he hae speeifieslly stated 
that he would not make any distribution te commlainant er te her 
children out eof the fund or out of any other moneys belonging te 
the partnership because he intended to sreek vengeanee woon her and 
destroy her financially and meke the eteck and interest of her 
children and herself in the limited partnership werthleas and af ne 
value; that he hae within the past few doys stated that ke intended 
to “bust® cowpiaimant and that he would make her crswi on her “belly” 
before she would get any benefit sut of the sartrerahin. 

The 6111 further avers that sald Jeaesh fe aeting in a 
fiduciary cavacity with the sroperty and asnete of the Association 
and in violation cf there duties haa renestedly atated Rie intention 
to operate the business oa he sees Fit eltiheut recard to the righte 
of compiainant and others; that he is going to expend the money of 
the partnership as « general partner under the powers of attorney 
given te him end hes the right sq to fe without paying any attention 
to the demands or rights of complsinant er any other of the limited 
partrers, or his fiduciaries, and that if compisimant oné@ her at~ 
torney shoul4 come on the precisee of the Asseciutien he perronslly 
would throw them out and if he could met do it, he would heve hie 
assistants 40 #9; aiso that he ha@ exoressed an intextion thet he 


has the right to sopeint without sonsent or acquiescence of come 
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plainant, his wife, Jeanette Korunak, as a general pariner; that 
Jeanette ie wholly unfamiiiar wiih the business, but that Javeph 
has stated hie iniention te appoint Ker as a general and wanaging 
partour with bim, so that Joseph and Jeanette may be the sole and 
only gineral parinere of the Aseuciation and in full, sonplete 
gontrel and domination of ite sifaire. Complainant also expresses 
her belief that Josesk &. Lovahak, unless restrained vy the court, 
will carry hie threats into aifeet; thet ke will then be in come 
plete control of «li the srepertiee, agsets and affairs of the 
Aaseciation, to her great etd irvepersbie ices and injury. 

Compisinant shewa that she la tue aluter «ef eald Josenk; 
that her three miner children are bis neices and nephew: that she 
hae isplored and entreated him te desist and vetreain from carrying 
out Kis intentions, suit that he ineicis be ie the ecle and @xelu. 
eive dictator ci tae affairs of the Aseociation; wit ehe atetes that 
uplese he is restrained and anjoimed ke Fill iare steps te deeignate 
and appoint Aie wife one of the general banagitg pertnera, end that 
they will take control of the Assesiaticn So #6 cismanage or g@lesie 
pate the affairs, besineeu, regerwa fund, property and offeete ae 
te render the eame inaclvent or of little or se value, 

ComGiainant, according te her bill, believes that ae 
general partner Joneph nae been gudity ef eonduct prejudicial te 
the Aswociation, persistently committed breaches af the partnership 
ané ether agreesente and has vhown such anteagenies end hatred toward 
her and the interests of herself’ and 93 her three miner children aa 
to render a diseolutien of the Agecgiatian both imperative snd 
equitable; that it will be te the best interests of all tue partners 
beth general and limited to dieselwe, wind up ond Liguidate the 
Business of the partnership and to distribute ite aveets te the 
persons entitled thereto; that the beoke, records, personal property 


and effects of the partnership are in the sole and exclusive 
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possession and under the contre] of Joseph {. Rershak; that ae as 
anple opportunity to change and alter the besks and te dissoae of 
the property; that woon a complete, trac and just aeeounting it will 
be shown that Joseph ise indebted to the Agseelation fer a eam jas 
she ie informed and believes to be) of sany thousands ef dollars; 
that unless « receiver is appointed she will muffer great and ire 
reparable lose and ¢amssge; that em injunction sheuld be iseued ree 
straining wd enjoining Joseph &. Korshak from further ayplying 
the funds and property of the Aseeciation te hit ewn use and from 
changing the atatue of the partnerehip by accepting Jcanette 
Eerahak, hie wife, as a general vartner, and that some competent 
person should be apsointed receiver forthwith. She avers that sub- 
atantially 213 the property censiste of cash on hand and ether 
property of intrinsi¢ value, such se 4iamends and jewelry, all of 
whieh is eaclly dieposed ef; that in the event neotiee was given, 
Joseph =. Korshak would take steve to transfer the property and 
effects of the Asseciation to her irreparable less ond injury, she 
prayed an injunction te restrain Jeseph rem shenging the beokes, 
disposing of the assets, or enoumbering or secreting the saue, 

tueh is a summary ef the bill, consisting ef 54 printed 
pages. The question fer our determination ia whether the ageaint- 
ment of these receivers witheut notice was error. CGowplainant cone 
tends that by reason of the death of her husband the partnership 
theretofere existing was diesclved, She bases thie cantention on 
& eonetruction of article 9 of the partnership articles, which we 
are unable to follew. The article is lengthy and involved covering 
many subjects, and eemelainant interprets the werd “srevided" which 
ereceden certain caragraghs at expressing conditions with whieh she 
eays 1t was necessary defendants sheuld comply in erder te prevent 


@ disselution at her husband's death, In our opinion, thie eon- 


etruction would be contrary te the intention of the partners as 


s 


aac gel fast piadered .2 cdiguaol ™, fortnos pad ‘sehmy ban  Regenonees 
te meegakk oF haw stood ed 4 ke ban sacwde ot qtlourcoqge 9 igaue 
tiie #k gaicasoooa tout hae oNEt ,etelgnon & nome tans ANSte gers mig 
aa) mye 4 xo% moltalooneA os? of betdabak ef dgeach tade 1 rade od 
saxatioh to abaseuond yawn to (ed of eoveiiod baw bear trt aa pia 
wth bas saetg tetive iitw ode begatoggn af Tevigees « i cd 
-9% bougad od Adwede agizenubal aa gadis iogeua> hee onal eddenaye 
MUYLAGS TAAITHT XT Ansiazod .& quack gutatahan bas golnberte 
aokt ban 886 we, abd es Geisatooras add to ysenqoey bas ebuel ost 
sitenes giifqaose yd qideteniieg est to atete od? pak 
daaiegnon esea tak bas ,teadtag Leresy 6 a ,etiw ald a 
~dun dads atove edi .igiwdero? teydeoos batatogga of hiseada men 
AMO daw band wo done Yo atalenon yiregeta edt Le yikedtqets 
to Lie .yitowel fe ebaomalh an dows ,enley ohvalztmk to ytuego: 
stevia aw potion taeve eat al sadt je doweqalh yhtena parte 
_ data eiteqorg eff Tolenet? of aante aad bLuae aster oA ale en ot 
ach .qtulal ban scol ekderagetts 19d 92 polteisonad adi toe atoo tts 
_ stieed oft gatgaade mare? dyecot aleardnor af apiteduhat an beyerg 
Anan od pahte ras, x9 aniragayeme Te .Ainnen At Xe Qamkeeamth 
detnizg 08 To palseledes ,tild a? te xramum @ at AoW. ee 
stalogge ond tasiiedy #1 aglianorsiod tuo tot soltmeup sat mepaq 
~tgn Iteaieiguod .t9%e anv aoiten ivedtiw guavieset ——— 





















SOs, a 


, eo ao ltaedaoo abet: aaaeds ont, groans: sae ‘aad rtohg R 
i Mekiw ,onoligna qidareagie, sf? te 0 elaitue te noLeoetaney * 
aniteyeo boviovat baa witaned wt efoline ost ,mpito?, ot ehfaan om 
_ daldy "hobivote" Sou aiid adetqtodms taantelanen Dae adeetdve xnam 
aria dodcw agiv amoltthace gatenenaxe es add 
foevetq of tehte at yiaueo biveds stnahie’ 
no nee BERE., wtotata, 240. Bd 


ae atenttag a3 to oolisetat od? ot aeahiaad nee  sltsete 7 








10 


expressed in the entire articles of agacciation. The word “*nroridea” 
may ehere auch meaning harmonizes vith the eontext have the effeet 
of creating an exception, but, ordinarily, as wae said in Bonegay 

¥. Rebinsgn, 210 5, ¥. 65%, it has ne other or greater significanes 
than the word “but* or “amd.* Gee siso Souvier's Law Dietionery of 


Words and Phrases and Madii v ~ 7a L, Be, S30. 





Hereover, parts of the bili are inecneiatent with the theery thet 
the partnership hare been in Cuct disesived, as in one gart of the 
bill where i¢ is averred that coupiainsnt served netice tast ene 
had become a general partner, Woiech comsiaimant} in ser brief aays 
she 41d, “desiring to organize under the act for here¢lf and for 
her brother Joseph emda for aii the Limited purtueres ani to prevent 
a dissolution.” Again, the language of article § is not in any sense 
mandatory, and the conetruction fer waich complainant gentends can 
net reasonably be based upen Wie words used in it. Gowplainant's 
conduct is aleo inconsistent with such conetrusction. “We held that 
the death ef Feldman did net dissclve the purtvuerghip. indeed, the 
bill of complaint is quite ingonslztent in this reepest. As a mate 
ter ef facet, comelainant brings her suit and describes herself as 
"beth ga Limited and general partner,” which she can not be if, as 
she now contends, the death ef her usband bose fuctoe dicecived the 
partnerghip. The allegations oi the biil are not sufficient te show 
that ahe ia a general partner, far the reason that it falle te ale 
lege thet she has been accepted aa such by the other partners, 
What her exact relaticnahip te the partuerahip may be, it is net 
necessary Tor ug te decide at thic time. Ane ia of course a limited 
partner but whether she is a general partner Le not « controlling 
fact concerning the precise question we are called upen to degide, 
With the main iseues raised ty the bili and anewer we have 
Nething te do an this angeal. The only question before ue concerns 


the propriety of the erder appointing receivers pondente lite. 
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It 1s quite unneeeesary te discuss at length the Law apoli- 
eable to a state of facts guch ae sre diselesed by the bill. The 
business ia large. iieny persone are interested in it and have 
eontributed considerable amounts ef money in order toe develen Lt. 
These perpone aseoclated themesives under tae Uniferm Fartnership 
act, apparently with the express intention of preventing the disea- 
lution ef the Agseciation as & result of the death, disability or 
ineanity of any sf the gartuers. Chief Justiee Geott said in the 


ease of First ge, 7 Lil. B07: 





“A receiver should be appointed in no case, unless Lt is 
made to appear there ia an taperative neaenalty for the ates, to 
preserve some particular preperty for such parties ae shall be 
entitled to the benefit." 

# @ourt will hesitate before canting apon ownera of a 
busineges the exoenses of a receivership where the hueiness is a 
geing and prospercus ene, where no cighte of erediters are involved 
and where there 1@ no ¢laim that the gearties in eharge of the bueie 
ness are inaclvent, Cemplainant insista (ae she rightfully may) 
that we should comsider mo part of the reeerd in this esse showing 
proceedings in the court beyend the (ise a} which the reesivers 
were appointed. In ether words, ane demands Juégment uoon her bill. 
We must exelude in comsidering it swerything staied ae mere conmelu- 
gions, A gourt can rely only upon facie properly pleaded. tie BILL 
sete up that defendante have wrongfully denied couolainant's right 
to examine the books. @6r thia she hae 4 semplets resedy without a 
reesiverssip. It questions the prepriety af the salaries drawn by 
the general partners at a time when (if the allegations ef the bill 
are true). the deceased husband sauct have aporoved. It comeleine of 
the faijure of defendants to perform the duty ef isamuing statements 
where it would seam if there was negligence the deceased husband 


must have participated in it. It questions tne propriety of the 


establishment an4 maintenance of the undivided profits seesunt, in 
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whieh action alae, apparently, the deceased must have participated, 
It avere (stating cireumstances) an alleged threat of Joseph Korghak 
te appoint hie wife Jeanette a general partner, and it may well be 
that this is an event which sheuld be avolded, and if a0, there is 
an obvious rmiedy vithout a receiversiip. it savers that the boake 
and regords may be altered « a thing possivle but very isnrchable 
under the facts as stated in the bill. It avers the right of come 
plainant te eonpel Joseph =. korahak, or the limited partners, te 
apocint her a general partner - 9 contention, a8 slrendy stated, 
inconsistent with the theery that Feldman'a daath disealived the 
partnership, In short, the bill discloses an unlertunate family 
quarrel, in whieh more than ane woman is such interested and in 
which rein is threatened to & pronperouRe buainess =~ the result of 
years of labor and industry. Cemplainant teas rights, waieh ne court 
will te slew te protect. She may have protection by aporopriate 
orders, but the appointment ef receivers wae not aeeeseary te the 
preservation of her rights or any one ef then, The order did aot 
preserve the statug pending the Litigation but destroyed it, I¢ 
aid not preverve the corpus of the bueinees but tended to ite 
deatruction, 

We have exenined the cases cited by both earties, Kone of 
them is at a1) similer to thie, ‘he appsintment of receivers upen 


facets such ae here diselesed was unprecedented and conetituted an 





abuse of diseretion., Original Vienne Bakery Go. +. Keleeler, 80 
Till. App. 406; Husbaum vy, ioeke, $3 111. App. 242; Jxekeon v, 
Metropeliten Sune Bye ten o, 863 211. App. 302, 


Yor the reasons stated the order ie reversed, 


REVERSED. 


O'Connor and BeSurely, TJ., csoneur, 
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CWARLEU STARCK, IRVING Le STARCK 

and HMISNig de STARCK, complainanta, 

ami FRANCIS MEAD, agsignes, 
Defendants in’ Errer 
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SOLGY GOLD and MILSOH LZVINSOR, 
copartners, doing business as MOTOR 


Cai. FINANCE COMPANY, net inee,s 
MURRAY STEMPeL, CLAULE J. GULP 
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Complainants filed their b111 againat defendants volen 
Geld and Hilton Levinsohn, deing business as Beter Gar Finance 
Company, not incorporated, and certain of their agents, asking 
for an accounting and praying for the purging of the socount of 
Wumerous usurious charges, the restraint of certain replevin proe 
ceedings, and the return ef wo cerimin truecke that had been 
pledged to the defendants by chattel mortgages to eccure loaneg 
enavers were file@ and the cause wae referred to a master whe took 
evidence and mede hie report recommending a deerce in accerdanes 
with the prayer of the complaimants' bills the chaneelier confirmed 
this report and entered a deeree accordingly. Sy this writ of 
etror the defendants ack for a reveraale 

The master found that complainants purchased twe moter 
trueks for approximately $5,900 eachg that Gold and Levineohn, 
copartners, were dcing busizess se the Motor Car Finanee Companys 
in the business of Lending money and taking av aceurity chattel 
moxtgages upon motor cars and motor trucks; thet on Jomuary 31, 
1929, these defendants made a lean to complainants, receiving from 
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them their note for $1,124.70, payuble in monthly installment« 
with interest at the rate ef seven per cemt per aumummay to secure 
Payment of the sote a chattel mortgage on the two trucks was given 
te defendanta. 

The mester's seaport then preceedia in detail to give the 
transactions thereafter.  ihen a wote matured or there was a 
balance duc, sev notes and chattel mortgages were axceuted by 
complainants and given te defendante. the report sete forth the 
necounts between the partica invelwing the making of these various 
notes an the amounts paid on account anc finds that when sn 
indebtedness watured complainants vere compelled tc sigm a renewal 
note far an smount substantially lesger than the amount due. The 
master concluded tmat the tranesctions between the complainants 
and these defendants were tainted by usury, and that the acceunting 
ahewed that there was no money duc or owing from the complainants 
to the defendante. 

The mister further fewid that ceviain of these notes 
were made payable to Murrey Stempel, one of the defendants (aet ing 
for Gold and Levineobs} who inderse? the same to the Botor Gar 
Finmanee Companyy that at thie time ac money was received by said 
ecmplainants fer seid notes, end thet this was a colorable 
transaction and net made in good fnithe The master further found 
that some question hewing ardsen with reference to thia mortgage, 
6a arrangement was made that the trucke should be sold st a chattel 
mortgage sale and should be purchased by Otempel, and thereafter 
gold te Minnie J» Stavek, one of the complainante, whe should 
execute her notes and chattel mortgage; that thie arrangement was 
carried out and Minnie Starek, the wife of Charles “Starck, ¢omplaine 


ant, executed « series of notes to the order of ctempel, secured 
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by chattel mortgage; that subsequently Ctempei entered judgment 
by confession om these netes, which judgment ie still in ferce 
and uUentisfied; that subsequently otempel agcigned the mortg@age 
end notes to Claud A. Sneed, one of the defendants, whe esucei a 
writ of replevin to issue out of the Runicipal court ezainet 
Minnie Starck, ond the trucks were taken out of the possession of 
the eomplainants upon the replevim writ. ‘This suit was still 
pending in the Municipal court ef Chieagce., The master found 
that no consideration woe civen for these nates or she chattel 
mortgage, that the replevin suit sh@uld be restrained and enjoined, 
end that the judgment on the motes should be satisfied. 

Apparently Sneed, acting ac the asclguee of OLempel, 
held a sale of the trueke wider the terms of the chattel mortgage, 
and although complainents geve metice thet they were the ocners 
of the trueks, Sneed preeecded and scld the game to Chriet Slaeny 
aieo one of the defendamte. The mister could properly conelude 
thet in this tranacetion “tempol, “necd and Gleen vere acting as 
the agents or servants of Seld enc Levineem, doing business as 
Meter Gar FPinaree Company, and wore commiving and eoifedersting te 
evade the usury laws, and thet sxid agelcnments anc sale were 
merely s pretense for this purpose. The master slec fownd that 
all the notes and vhattel mortgages exeeuted by the complainants, 
avi whieh were retained by the defendants, should be celiveree up 
and eancclied, amd that the defendants should be required te 
gurrender the moter trucke takes by them. 

While the sbetract notes that objections were filed te 
this report, it fnile te show whet they were. Heither doses the 
gbestract show the character of any exceptions filed, in the 
brief for defendants counsel have undertaken to relate at consid 


erable length the facts and the secounty between the parties, 
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without any reference to the sbatract or the reeerdé. heforence 
should be made te the chetwact where the facets upen which counsel 
rely appeate Unéer these circumstanees this gourt will not consider 
aecigmmentse of error that the finding ia not oustained ky the 
evidence. Town of Vegtern Bound v> Lopers LOS tlle Appe 609 and 
we shall accume that the master's findings «of fact are eovrect. 
Singers Mimiek & Cos vs Steeles 126 Ill. 426; Strayer v. Dickergams, 
WLS Tile 4140 

The auount of the first mote waz @1)124070, with interest 
at seven pex centg the amount agtuelly leaned was 5855,59. The 
amount of the accend note wae 91,275, with interest at aeven per 
eent j the aout agbusily icamed was 51,0°). These were typieal 
of the tzamesetions. Seetion 2 of the Interest cet, hop. 75, 
permite a maximum rate of interest of sever per cont on money 
leaned. Under the cirewugtanees referred to the loans were 
wuouriouse Borrowers, @t@. v. Eklund, 19° [lle S67; Ulemens ve 
Crane, 234 Ill. 215 Cobe v. Guyer, 257 Tlie S685 Levcedl vs 
BGilliama, 256 Tlle Appe 489, Calling usurious charges 
Cemmissiong, otu., d9es not velieve the trousaction from the teint 
of usury. Maher +. Lemfromy G6 [lie 15g Uniom Bational Bank ve 
Le No Ac & Gs Pye Soop 145 Tll. 208} Samford ve Hames 153 Tle 199 
The giving of nev notes, the refinaneing of criginal leosns, taking 
new paper an’ balaccing aceountea will aos wipe owt usurious cmargea, 
ami eo long as any part ef the original loam is urnpald the usury 
may be éeductsd therefrom. liugter ve Betehy 45 Tile 1783 Cobe ve 
Guyer, 237 Tile 4683 Lobéel) ve Zilliame, 255 Ills App. 489; 39 
Gye. 1005, para. 4 ani Ge 

What purporte to be «a transcript of eertain proceedings 
in the Susiecipal court wes introduced in evidence. It shows that 
a Yepleyin suit wee sommencs4 in which Miiten Levinsohn, doing 
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business as Koter Car Finanee Company, wag plaintiff, and irving 
Starek and John Dee were cafandants. The court found the right 

of pouseszion of the preperty replevied to be im the pleintiff. 

The transcript does noi show what property was replevied. Defendants 
argue that this judgment is reg sijudieats ae te the ieewes im the 
present ese. 

The burden 14 upon the person whe aecerte res adjudlenta 
in another proceedings Sawyer vs Helge, 160 Ille 620g Leepeld ve 
Sity of Chiexeo, 156 Ills 5683 Paoghe v. Leckhinsg 27% Tlie 106. 
The migter found that defendants hac falied te eetablich thet the 
parties, subject metter end esuse of setion were the same in the 
replevin cuit ae im the imstant omit, hemee there wasn ao former 
adjudication preven, ard, woresyer, the osly issue determined in 
the Kuniecipal eourt wag the right of possession at the time of the 
institution of that gult, which cate goes mot appears this does 
net determine the owwnerahip of ihe wroperty. se ckancelier eane 
firmed thie, and, as we Wave anid eeiores, ne Sbjectiions or exeepe 
tious thereto have been abctracted. 

Defendants assert that there was a sole of the mortgaged 
Property under a power of ele eontsined in the ehattel mortgage, 
with the acquiesvence of the movtigecor, which bars him from suboge 
quently precuring erecit of moneys alleged to have been usurigusly 
charged im the crigimal tramanctiune. i 's supgert thie sasertion 
defendants varrate at some Lleucth what are claimed te be the facta, 
but witheut any reference to the abstract or rousrd. Je are 
therefore unable to analyze their statement of the eupsomed factee 
Complainants aseert and the master found there never had been a 
bona fide enle. 

The reverd dees not support the claim of defendemta that 


they were acting merely as brokers and may therefore charge a 
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commission for investing funda. The evidenes fully ewtabliches 
that ithe losue were wade by Geld ami Levinealm, Truc, the wother 
of Gold and the wife of Levinachn cecavionally supp].ice these men 
with money but they gave these woman their demand sebes fer euch 
momeysp which were depositec in theiy own bank acvow:t > 

Other pointe are made which ve hawe examined, but they 
fail to present smy convineing reasen to disturb the deered. 

The Gceree required the defendants to deliver the trucks 
tc complainants within a ehert day, and in the event of their 
fellure co do so Gompleinante’ duunges were assessed ot the ou 
Of G5—0004 The commer, concerted ection of the defendanta, 
Wilawfully te take these trucks in an endeaver te compel the 
paywent of ugury, renders them jointly and severally liable. 
howlhor Ve Loewt, 255 Ue So 5220 

ae axe eof the opinion the mester*s report wae based 
upon the records amd his legal conclusions are correct. The 
éeerece wae justified and it is affirmed. 
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Batehett, Fe Jey aad O'Connor, J4,; concurs 
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274 1.A.6507 


#ER, JUSTICE BOGURALY DALIVERED fae Grihios Of Tae Wout. 


This ia an appeal by defendants in an action of reslewin 
in which, upen trial by the court, the right to pooeseasion of the 
preperty in question was found to be in plaintilY and his demagea 
were asseused in the wwe of ene cont. Pleintiff claims te have 
purchased at a sale under the foreclosure oF a chattel mortgage. 
Defendante deny that the chattel mortgage was « lien wren the 
property at tae time el the foreclosure. 

The ehattel siertgnge Le dated Feb, 2, 1923, executed by 
the Sandara Fubliening Company, a corvoration, aw mMortgacor, te 
Deminikas Piwarcnas, sortyages, sonverving an assortment of heavy 
printing machinery, tools, ,aqudgeent, asd niscellanecus furniture 
and fixtures; the mortgager printe: « nawseueser culled “Sandara, * 
fer the Lithuanian Hational League. The mortgage was civen te este 
eure notes acaregating $4900, maturing i nm one year; at the expire 
tien of the one year afYidavite of extension for anether year were 
executed and recorded in the Kecorder's offiee of Cook county; this 
Was pursuant te the statute which permite the extension of a chat. 
tel mortgage. Subsecuently, at the expiration ef the yearly periods, 
two more extension affidavite were mede and filed in the Mecorder's 
office cf Coek county; this would make the last yearly extersion 
run from veb, 2, 1932, tw Feb. 2, 1033, It wag within thie Last 
extension year tai the oeeurrenee took place giving rise to touis 
replevin suit, 


The statute under whieh the mortgagee undartock to extend 
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hia lien provides that the maturity ef = debt aseured by « chattel 
mortgage shall net sxeecd three years from the filing of euch in- 
atriment fer reeard “unless within minety daye after the expiration 
of said three years, ** the mortescor *** ghall file fer reeord in 
the office of the reeorder of desde of the gounty where the original 
mortgage ie recorded, an affidevit® stating the interest the mert- 
gagee has by virtue of the mortgage in the property mentioned and 
the amount remaining unpaid on the wertgage und the tiae whem Lt wil 
become due by extensian or othervige, suek affidavit to be recorded 
by the recorder, “and thereupon the merigage lien originally se- 
quired shell be continued and extended untli ninety dsyse after the 
expiration of such period of extension cf tue time of paywant: 
Provided, such extension of the time oY payment aball not exeead 

ene yaar from the filing of sueh effidawit.* Chap. 99, aec, 4, 
fllinois Statutes (Cahill. ) 

Pilsintiff ¢ites iusch vy. setar, 271 iii. Apo. 3, in avonert 
of hic claim that the lieu of hie mertgnge continued by reason of 
the various exterpsigens, In the cited ease the mortgage e¢eured a 
debt, the last installment of which did net mature until more than 
three yeare therealter, ait 1% "ae cenimded that thie rendered the 
mortgage void ab initio beeaune the statute iiwite the maturity ef 
the debt secured Wy chattel mortgage to three years. The court held 
against thie seeltion on the ground that ander the statute the 
mortgagee could, et the expiration af tures years, extend the 
mortgage for amether year by making the required affidavit. in the 
instant ease there *ere tires yenrly aacessalwe sxtensiona. “e find 
no dAeeided case in tois Stute construing this statute, bat in tre 
cases in the Federal courte the atutute was held to authorize only 
in Re; Xemgwall Us., 201 Fed. 82; Fullews v. Contie 
nentel Savings Bank, @36 J. f, 300. The etatute in regard to 


ene extension, 
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strictiy sonatrued. Porter v. Decent, 35 (11. 478. This ius been 
applied te extensions, gris? ¥. Heuey, 99 T1i. Aon. TM. We 
eld that the etatute gentempiactes enizy one extergion, aid that at 
the time of the fellewing cesurrences the Lier of the chattel 
mortgage, ae far as the rignte of tsird parties were consermed, 
had expired, 

April 19, 1932, the mortgages, Yomninikes Piesronas, vent 
with his lawyer te the slege of buoinees of the mortgaver, the 
Jandeara Sublishing Cempany, and told them that he wan tixved af 
Waiting for his money and that he would foreplese the mortgage; the 
agent ef tne Publishing company asked for further time but Piwarenas 
stated tuat ke would take full contro. and sharge ef sll the goods 
and chaitelLe, Thera was e@evidenes that Siwaronaa vas in ooeseasion 
under the surtgage 4uring April, Kay, and part ef Juns, 1932; the 

apparently 
paper “Seandara* wan «tili printed out fiwaronas said the wages ef 
the euployeee, 

June 15, 1939, the aticrney -ho reeresente! the defendants 
Gudsitie and Page, teld the attorney for Pivareneas that he expected 
to take some action «gainet tue Publishing ecosipany on behalf of 
Khiie eliente, who were crediters. cOiwarenas then inetructed his ate 
terney to go shead with the foreclosure of the mertenge; bis at- 
terney prepared noticer ef Taerscliceure and peated them apen the 
premises; the notices were to the ei feet thal tae property sould 
be gold om Jume 96th af public sale purguant to tus terme ef the 
Mertgage. Unorn this date the sule was had, and Miehael Narvid, the 
Plaintiff here, mude a written bid ef 34600, whiek was accepted; « 
ehattel mortgage bill of sale wae prepared, delivered te Karvid as 
wendee, and recorded; subsequently a repert oi the sale waa de0 
adivered to the Gandara Sublisiing CUompumy. 

Om the follewing day, June 2let, some deputy balliffe of 


the Kunicipsal court game te the premises and informed the manager ef 
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the Gandara Publishing company that they prepoeed to make a levy 
on the property; they were inferme4d that the property had been e014 
the previous tay at 2 foreclosure sale; the bailiffs left a card te 
the effect that the wrégarty was in their eustedy, 

July 16, 19352, the plaintiff filed pis affidavit for re- 
plevin, alleging that on June 21, 1932, defendent Horan, Bailiff 
ef the Municipal eourt, and Gudsitia and Fage, defendants, wrong- 
fully took and detained the goode and chattele: slene were filed 
and the case preceeded to trial, and the court found in faver of 
Plaintiff, 

While the lien of the chattel merteage, a8 ta third sergens, 
had expired, yet, when the mortecacee, Piwsronag, teok asseession af 
the chattels hefere the levy of the exeeutions, his gosseasion was 
paramount. Upringer v,. Lipgie, 209 kl. 261; Firet bation 
Np Baree Commiusion Ge., 198 Ill. 232; Se 2 : 
Peoples Bank, 332 11. 362; Sols v, Zacher, 2% Ill, Agr. 193. Bven 


where poseession is taken under an unacknowledged mertuage before 






eu 
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porgeession ia taken under an exemition, posseraion under the morte 

gage is good. Cope vy. Brentz, 190 Ill. App. 54; Doty v. O'Neil} 

and O'Neil, 272 Til. App. 212; Fike ve Golwin, 67 ll, 227. A 

mortgagee does net by extension waive hin right te take posasssion. 
Rector, 8% (11. App. 850. 





Appellants ween to sdwit in their argument thet possession 
of the chattels is paramount, but argue taat the mortgagee must 
openly and visibly take peysical poaseesion ef the sertgaged chat- 
tele, citing Wiliiame v, Head, 219 T1l. App. 8; BR u, 8 
Rubber Ce., 262 I121. App. 387, aid other gases, In the first of 
these casea, after notices of sale were posted the wortgager was 
left in poesession of the property, which censieted of implements 
used on the farm; the foreclosure sale wae postponed indefinitely; 


Judgment was obtained by a crediter and exeaution ieaued and the 


sheriff levied on the property; the mortgagee breught suit for right 
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of property. It wae held that ae he had done nothing until after 
the execution levy was mada, the mere posting of notices of fore- 
elesure was insufficient te conetitute » taking ef possession, In 
the second of the cited esses the levy of the execution was made 
before the foreelorure sale. In the present case the levy vas not 
made until after the fereclosure sale, 

The preperty covered by the mortesge sas a gomplete printe 
ing plant, made up of heavy maciinery and equipment used in printe 
ing a newspaper; the sortgagee, FPiwarenas, was s baker by trade 
and it was imoracticable fer him to remeve the graperty and etop 
the publieation ef the paper; inspead, he took contre, in April 
and therearter paid the wages of the employees, and permitted the 
Lithuanian Rational League, waieh published tue paver “Sandara,* 
to continue te erint the paper in thie printing plant. in Pirget 
Eat. Bank of Croekett v. Berge Live “teck Commission Ug., 198 
Til. 232, the court said: 

“So particular mode of taking or retalning posses#ien is 
required. ** ke rexoval of the cranerty from the mortgaged premi- 
ses ie exsential if the mortgagee has actusl control of it tere, 
(Jones en Chattel Mortgages, etc, 180.) What constitutes a change 
of poresesaion depends much upon the character and situation of the 
property. * * From an exacinetion of the autherities it clearly 
appeara if the mortgagee «* have the greperty in hia view and under 
his control, and by exercising contrel over it by virtue of his 
mortgages indicates an intention of depriving the wortgagor of his 
apparent ewneranip and possession, it is sufficient to proteet the 
property from the claim ef third parties,” 

The court could croperly Tind that the mertgegee was in poesession 
of the chattels from the 15th of April, to and including the 26th 
ef June, 

The matned employed to foreclose conformed to the language 
ef the mortgage and wae authorized by statute; proper netices rere 
prepared and served upon the mortgager; uetilces were alse sested 
on the dour of the prevsises and on three ether locations in the 
vieinity eof the -reperty. Although seme witnesses testified that 


they saw no notices, yet the court eould properly cencliude that the 
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notices were croperly seeted as reeuired; pursuant te theese 

notices the property wae seld June 2th to Narvid, the plaintiff, 
whe received his bill of sale bearing taet date; that he paid the 
money for it is e¢etahliehed by the evidende, and his nome subse- 
quently appeared as the publisher of tic paper *Sendara.” Althoukh 
the bong fides of this gale is questioned, we find netuing whieh 
would justify u holding that it wae invalid. 

Defendante filed ea plem uwlleging that at the time thie ae~ 
tien was breught in the Superior court of Goesk eounty, an aetion 
Ser a Trial of Kight ef Preperty upon the same identical eause of 
action and for the same identical property mentioned in the decla- 
fatien in this cause wae brought by the plisintiff agsineat there 
defendants, and was still pending in the Municipal court of chicago, 
Upen the trial defentants seucht to intreduce the files in the 
Bunicigal court case tut the court sustained am abjection te them. 
The record shows that the cage in the Municipal court had been a41e- 
missed or non-suited before the hearing in the inatant care, and 
the raling wae «rover, 

We all the attention of the attorney fer Aaeferdante te 
the rule of this court with reeeeect te briefa, 
Finding no reversible error, the judgment ie affirmed, 
APFIRMGD, 


Matehett, FP. J,, and O'Conner, J,, concur, 
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ANNIE VALDER, 
BSefendant in Srror, 
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ROK TO CIRCUIT couRT 
VR. 


J. ¥, RICHARDS, 
Plaintiff in frrer. 


Sra esse 


OF COOK COUNTY, 


O74 T.A. 651 
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WK, JUSTICE MeSURELY DELIVERED {HE OPINIGE OF THR count, 


Upen trial ef an action te recover megne grefite follewing 
a Suceeerful action in ejeotment, sleintiff had & verdiat for 
$2782.93, and fudgment against defendant was entered for this 
amount. Defendeant seeks a reversal. 

Im 1906 plaintiff purchased a 25 foet iet lecuted at 3620 
Berth Yeetern avenue, Chicage, for 2400, and built a house on the 
rear of the let at a cost ef B00. 

Im 1924 defendant erected » building fer a gargge on the 
tee lote imaecdiately south of plaintiff's property. Plaintiff, 
¢laising that the nerth wali ef thie bellding enereached seven 
inches on her property, broucht =o cult im efectment which reeul ted 
in a vertict for plaintiff for these eeven inches, 

Beeesber 1, 1930, which wae within o year after the judgment 
in the ejeetwent preeeedinge, plaintiff filed a suggestion of dane 
agee, pursuant to oeragresh 44, chaoter 48 - Ejectoent - iilineis 
Statutes (Cahill.) ‘This statute provides that a suceessful 
Plaintiff in an ejeeteent sroceciing, imatead of the action of tree. 
pase for megane preofite te recever d4swages, shall, within one year 
after the aejeetuent, sake and file » suggestion of a glalm for sesgne 
prefite which shall be a continuation of the ajectuent pracesdinge, 

This statute provides that such suggestion shall] be subatan- 
tially in the same form sa « declaration in sn setien ef ssaumpeit 
fer use and oceuration, and the ease pales of pleading shell be 


observed as upen declarstions in peravnal aetions; that the dae. 
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fendant may plead the general issue of noneaesumpsit. er way plead 
specially, and if the issue be found fer the plaintiff the jury 
"shall aseergs his damages to the asount of the mesne profite re~ 
ceived by the defendant since he entered inte possession ef the 
premises”; that on the trial the titie when defendant entered inte 
the possession of the preuisem must be proven, and the time during 
whieh defendant “enjoyed the meane profits theresf, and the value 
ef sueh srofite,* amd thst *the esurt shall render judgment as in 
actions of aesumpeit fer use and occupation.” 

AS ® peneral rule the revteal value of the premises is the 
measure of the mesne profite, Testern Book Co. v, Jeyne, 179 Li. 
Vi: rahy pmpegn, 42 211, 308; Calgh & ve ae « 4S 
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fll. App. 46. 

Plaintiff alleged by her sugeeetion ef dananes that it wes 
filed “according te the ferm cf the eiatute in sush caves wade and 
provided,” and that @efendant was indebted ts piaintLir in the 
gum of $8000 “for the use and occupation of the tesewente abeve in 
the said Declaration end Judgment mentioned by the defendant, held, 
used and ecoupied, at his resuest, for a long space of time," ma 
in coneideratien theresf, defendant gromieet te pay her the eaid 
sum of nioney on reyuest, but has refused to do so, te the damage 
ef plaintiff in the amount of 75000. Defendant filed the plea of 
general issue, and alice a specini plea asserting that be did net 
uae and ocoupy the oreuiesees pursuant to any agreement, bat that a 
4iepute existed reiative te the let line, “amd that net until the 
judguent of thia esurt waz entered ln thie osuse wag it determined 
that the defendant wrongfully withheld the premises in suestion 
frem the plaintifr,* 

Defendant ecenecedes that plaintiff ie mtitled te recover 
the reasonatle rental value of the seven inches of ground occupied 
by him for a peried ef five years ismedisately preceding the filing 


of the suggestion of damages, whic he says is $43.75, This 
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oount was based woon the walue of G780G whieh plaintiff siseed 
en her let. Vrom this 4efendant eetiosted the valine of the seven 
inehee at #175, upon whieh, «f the rate of five ner emt for five 
yeeres he extinnted the rental value at (45.78, Hla wotion te as 
inetruct the fury rae denied, 

Plaintizf® arecuea that she is met limited ta the rental 
Yaiue im extimating her danaces but may reenvery extra damages ag 


the parti¢culsr cireumetances of the ense demand; citing Ain: 





wv. Remer, 63 111. 230, where it was held that there was ne sub- 
etential aifferense between the action previded fer by the atatute 
and the common lew action cf tresrags for megne erevite, Plaine 
tiff cites cages holding that in « sommon law action ef treapaas 
for meme profits, plaintiff te not confined to the mere rent of 
the previses but the jury may give were 1f they ao pliesee, Gagd- 
title vy, Zomba, 3 Wilson's Reporte (Sng.) 114; Oremeh v. Han, 2 
Pa. St. B71; Town ef Gtayten, 45 Gregen, 301. is this 





defentent recline that such extra damages may be recovered only 
when specieily pleaded, and thet in this ense plaintify han made 
BO claim for soselal damages but has Limited her elaim to damages 
for the use and eceupation of the ecuugied piece of Land. 

Se are of the opinion defendant's poritien ie wound. Ordie 
merily, the measure of davages is the fair value of the uee ef the 
premises Auring the ocoupaney of the defendant, but olaintiff ia not 
confined to much demages but way recover all desages whieh he may 
suffer fairly reeulting from the wrong complained oi, if specially 
Pleaded, 20 Am. & Ung. Enc. Law (Gnd ed.) 547. This precise soint 





was involved in Trotter v. Town af Stayton, supra. in that case, in 
considering a atatute mush like ours, the cour$ aaid: 


“At common law newline] damages anly were recoverable in an xction ef 
ejegtsent, and a plaintiff, if he reeevered mere, was sbliged to 
‘being an independent action in trespass to recover mesne profits, 
The statute easbines these two agtione; but there is no ressqn why 


& Mlaintiff may net olead and give in avidenee in an actian ta recover 


“navies cf aatton mech ones ah ovis tm one 
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real property under the statute any dasages he may have suff ored, 
fairly resulting from hie having been wrongfully kept out of ihe 
poesession, in thie, as im ail casea, coupensation ig the wasasure 
of damages, and if a plaintiff has been unnecessarily ainoyed er 
harrassed and his bueinesa injured by tae wrongful acts of o 
defendant in taking snd retaining peeseseion of real propurtiy, 
there is ne reason wiy, ln on action te recover posuesslon tueroel, 
he may kot plead and recover uch epsctial damages, * 

The court held in that case that the pisintifY nad preperly speeially 
Pleaded matters which entitled nim te damages in exeene of the were 
rental value ef the property. 

If plaintiff had, by especial pleadings, claimed daviages for 
matters arising at the time of the original trespass, defendant 
eould have suceessfully pleaded the five yaar statute ef Limitations 
an to such special pleas, and even if the atatute had not ran, def end- 
ant was entitled te notice that siaintirl weuld olaia more than the 
rental value ac that :¢ might plead to the same and prepere to meet 
#ueh claims upon the trial. Sflsintiiiy by her deglaration having 
@laimed only for use and geeupstien, was net entitled to reeever 
for extra dasager. 

the court inatrected the gary that ite sele function in this 
ease Was to fix the reasonable rental value ef the seven inchee ef 
land. In substance, this was repeated im seme sight inatruetions 
given to the fury. It ia evident that the jury entirely dleregarded 
these inetruetions, an¢ whether moved by eympathy or fer seme eter 
reanons, returned an excessive verdict. Swen if special damages 
had been alleged, the evidence would not have justified the ameant 
or the verdict. 

Plaintiff's brief! concedes that im the somaon law action ef 
trespass for mesng profits plaintif? ean recever apeclal damages 
only if the same are pleaded, bul asserts that the damages preven 
were not specialdamages but general damages, citing Glmstead v. 
Burke, 28 111. 74. ‘this was a suit in covenant for breach ef « 


Jease of a farm, the defeniant hawing evieted the plaintiff; the 





bere thse 3 Yad yee out Seynswh yw esuente elt wad uy ae po 

ewig ‘te ae @yex yLin'tgnorw ngs’ oe alive eit wert es ‘gis Lat 

enue amt sh peidoaseunes gaease Lie ai oe ,9is} at .aodeeparog 

wo beyouss ydicedweovany aged aad Tilrately a kt baw , ‘te 

a ty ates iwigaoie ent ¥4d Sotwlei eeeniend ade bas beeperisd 

> “"pebwteeeta fnet Yo uelsesenog yinietet Rap gubing nt wt oe 
, bas tans solaaens oq ueveoes of golvea aa val , Dg ner an ef | 
“ negames Lalseqe ove teveeet baw fv tea 


¢iloisege Yiueyorg bad Ttivaieia sy tact ease tart af Bled Yaues offT 
ers ot ko aveund mi weqeueb of mic bettizem sotdw @retine bebeety 
“etoqery off To erivy Tedaes 

tot aegeneh Seotule ,wynibasty Lelesga yo , haw tretnlade tL neh 
emabme ted ,aeequerts iaaigivo os Yo emt¢ on? to galetca wee eten 
encitesiail ta véutete weey ovit oft bebasie Yifo teaseoue eyed tfuon 


-bae'tep, awit ton bed etutats ant Td cove bow ,etedy Teieene dole of a6 


eit aguis @tem minis bisew Uitaluiq gadd solren of belettaw vaw tae 
soem of Stoqerg bie mus on7 OF hooky diyter as erie o4 onlay Leone 
yalvad agifataiabh tea yd Tilgatedt .tebr? eco apt enlede Mane 
eeveaes oF bo Loisne Jou saw ,nakiuquese bus oe xe2 vlae Semteds 
edit mi coitort ofee #2 tea goek ene bets wreak Pewee oak © 0% 
to eevieal opvow ot to culey intoot sidawoweet ect x11 of few sand 
anoldourtwal tigis omoe at hovaseot aaw choy ,ronatedue al beet 
febtegotels YLortsne yx ott dad Jnepive al #2 .etwh end of morta 
Tito Suen Tot 19 YrteqMLe YI howow TauLFeHW haw bite be ener 





topeomh Intoewe tL nave .tolbtey evinevee aw bomtetes ‘eaihacane 


Segoe oft Se rkivert ovec fen bisow soashive off ,hopoile aed belt 
 dobheee ae De 

te aoigos wad meters ont wh Sarit pennies a Tetvatart whan re 
angcveh deloogs Torp9e: mag Tihiniedg adi tesy papem ‘tol shaqnort 
MvetG aeyoush oA? add atitosgs dud ,bohandq ete — emt 32 yim 
honda aakeis: \sepeemh Sanna, teat goer wr 


- ould. (hdtabady eatstenetee wnleed: sumanen 908 sent te atene 





‘B 
4 
bi 
Br 
i 
; 
ir 
r 
“ 
q 


ae ale. 


@eolarstion alleged ne special gsmagee but the trial court adultied 
evidenee of the probable value ef the ¢rep whieh plaintifr might 
have raised. The Supreme court reversed the judgsent far the 
Plaintiff, the opinion saying that generel damages are euch as tne 
lawimplies and presumes to have accrusd iroa the wrong cemplained 
ef = speciezl damages are auch a8 renily took place and are not 
implied by law; and that in the latter ease unless the plaintiff 
states the particular dewege ke hae sustained he wili net be per- 
mitted to give evidence of it. 

In the instant ease plaictiff gave evidence teiding to ahee 
that defendant maiiciously enerosched on her property; that he tore 
down a femee ehe had erected, and sver ner protest and ebjactians 
Made an excavation om her property, and sltaough advised that this 
was on her property he pereletad in #reciing the eall of hia garage 
partially en her oroperty; whe alee cisima tnhat the paseageway was 
thereby narrowed. These are @oecial dasages whieh sheald asve been 
epeainlly pleaded. Ser declaration gakes sa elain for suck dasages 
and she mast be confined to har deeiaration, 

A mumber of things were creaented on the oral argument te 
the court weick inclines us to believe that slaintiff? has seted ene 
Yessonably in thie matter, the has bed & nuaber of atlormmeys, one 
after the other, te handle her claim; at one time she danended that 
defendant pay her $10,000 a yeur for the use and eccupancy of the 
eeven ineses of land in question; eae aise admitted that at one time 
«the told the atterney for defendant that sae wanted 930,000 for her 
lot; it is in the reeord that the sticmey for defendant offered te 
give her a selisy guaranteeing ner title te 25 feet of land, whi¢h 
would <ive her a let ae wide ase the ene ehe had purehaseéd; upen oral 
argument coungel for defendant informed the ceurt that he had, in 
addition, offered siaintiff 52000 to tarninate thie Litigation. Ve 


ean only aay that thie offer was sere than fair and we eannot 
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underatend why plaintiff did not readiiy aceept it. 

Koreever, it appeare that the sidetake with reference to the 
lot line wae an henest wistaxe, Defendant evidently left the cone 
struction of the building te hie esniractor and took no personal 
part in lecating the north wall of the gareg@#; he vas in Virginia 
when thia was done. Eefeore the work was racucneed a survey was 
made and the sontraetcr started te wiace the wall acoarting ta the 
let line sheen by thia survey; when the contractor was sottfled by 
Plaintiff ef the encroachment on her lot tie work was stopoed, ond 
it ie stated a new survey was made which Lecated the bet Line at 
the same place, and relying upon thie the contractar ereeeeted with 
the work. Pisintiff seems te Have satublianed her claim am te the 
leeation of the let Line by digging wo sand igvating some ancient 
atakes under the siderals,. 

We reeite these things solely Tor the purcege of shewing 
that in our opinion plaintiff shoul¢ confer rit defendant fer the 
purpose of arriving at a settieuent of their alfYereness. Thhe 
honest wintiee ves defendant aheuld mot ba made the ceeusion for 
Mmuleting Kin im exeeesive damages. The defendant see shawn » 
4iepositiem te be fsir. PlaintiiY whould be wiliing to meet him 
kelf way and thue save further expense ts beth sartices, 

Wor the reasons indicated the Judyment ie reversed and th 
caure Temanded, 

REVERS#)D AND REL ARDED, 


Matehott, ». ¢., end O'Genneor, 7., concur. 
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BR, JUSTICE O'COKMOH DELIVERED THE OPINIGA OF THR COURT. 


Plaintiif breught suit against the defendant to reeover 
damages for neracnal injuries glauimed te have been austained by 
him as a result of the eakh driver's negligener, while sleintifr 
was rijing as a passenger in one of defendant's sabe, There van a 
jury trial snf a verdiet and futwment in plaintiff's fover for 
88,000 and the 4efendant apnesie, 

The reeord discloses that about 6:46 on the morning of Bay 
18, 1930, rlaintiff, who claime he was riding a@ a peasaenger in ene 
ef d4eferdant's esba, was severely injured on the Outer Drive near 
ite intersection with 23rd street in Ghieawe. The evidence further 
shove that plaintiff was a taxiceh driver and had been driving one 
of defendant's eaba; that abeut aix o'sieek on the morning of Kay 
Sth, 19%, having finished hie night werk, he turned the cab aver 
to the owner of it near Agckwell and Divisien streets in the north- 
woat section of Chicago; that atter doing eo, plaintiff wanted te 
go to the vieluity ef Gird street and Cottage Grove avenue in the 
southesatern seetion of the city, and hail#d one of defendant's calen; 
that the gab proceeded southward traveling in the Guter Drive, and 
as it aporcached 24rd «tract there was o Fort ear going in the same 
direetion; that the eab driver attempted te pase this Ford ear but 
the eab collided with the left rear part ef the Ford and then ran 


against a post, demolishing the cab and severely injuring plaintiff 


and the driver of the eab. A few minutes thereafter they were both 
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taken to the hoepital where plalntif? remained fer a eensiderable 
time, 

There ia ne dispute eas te theee facta, exeept that defendant 
eontends that plaintiff was being given a free ride in the cab: 
that he wae “deadheading" and therefore defendant, under the law, 
would not be liable unless it maliciously injured plaintiff, ef 
which facet there ise ne evidence, and the sourt aheuld bheve 4ireaeted 
® verdict in defendant's faver, as requested; that in any event the 
verdict ef the fury in fover of plaintiff ie against the manifest 
weight of the evidenes, 

At the request of defemiant the eourt inetructed the Jury 
that if they found from the evidence thet vlaintiff was net a nage~ 
enger for hire in ue eat at the time in question, their verdict 
ehould be fer the deffemdant. There was evidence to the @ffect that 
Pleintiff war » possenger for hire at the time he was injured, and 
therefore the motien of defoncant for an instructed veordiet was 
properly denied, The guegtion then is, le the finding of the fury 
te the effect that plaintiff was such passenger acsinet the manifest 
Weight of the evidence? Plaintiff testified that shortiy after eix 
o'eleek in the morring he hafle@ the cab in question am4 cot inte 
it an @ passenger, riding in the rear seat; that he had the money 
in hie seeket ané expected to pay his fare; thet he fSirseted the 
Ariver to take him te Bord street and Cotiage Grove avenue; that 
he 4i¢ wet know the gab 4river; thet he (platmtigs) 444 oct wear 
® ehauffeur's uniform when he drove the eab during the night, bat 
were a chauffeur's cap which he tarned ever te the owner of the 
eah ebout six o'eleck in the morning, as soove siated, 

Defendant called two witmesere, ene « claim adjuster vho 


lived in the nerthweet sectien of Cnhicage about fifteen miles from 


the place of the accident, sne was notified shertly after the accidmnt 
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he tentified that he took a street car and went te the asene of the 
accident where he arrived some 26 or 3%) minutes after it had taken 
place; that he found the eab demoliebed near the post and foun4 
that the fiag on the meter hed mot been pulied - that 1% was 
etraight uy - and therefore the meter did not ragister. The ether 
witness testified that he saw the cak when ft wag taken to the gare 
ag@, hich wae about three or fours hours after the sovident; that 
the flag on the meter was broken off; that the meter was in an wpe 
right pesition, whieh would indicate that the meter #sa not in use 
prior te the accident. The driver of the eab in guestion waa net 
galled ay w witness, There ls some savidence that the day before 
the trial defendant tried to lecats oim but wee umeable te de ee. 
There ies further eviderce to the effect thet plaintiff hed earned 
during the night befere between taree avd four dellers sed thet the 
fare he would be required te pay the eab driver weuld be about 
$2.78; end it fe argued thet it would be unreasonable te ascune that 
plaintiff would pay cut nearly ail of his night's wages when ke 
eguld go te the place he desired for seven cents ctrect ear fere, 

Rilsintiff testified that Re wished te gc to S4r¢ street 
and Cettnge Grove uvenmue at the time in question to see a wan with a 
view te purchasing from \im a taxieab and that he was informed the 
Ben could be sceon in that vicinity between seven and eight o'eleek 
in the worming; that he 414 mot went te adas the man and therefere 
teok the cab. 

The jury saw and heard the vitueceses testify; the issue was 
fimple and ensily understood; they found in faver of the plaintiff; 
thelr verdict was aporeved by the trial Judge, whe sino waw the 
witnécces and heard them teatify. Upon a careful ceneideration of 
#11 the evidence in the record, we are uratle te sey that the 
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Defendant further contends thai the court erred in refueling 
am inetraction tendered by it, by wate it wae cought te have the 
court instruct the fury that if they found fro the switence thet 
plaintiff wae riding in the cab at the invitation of the cab 
driver without the intention ef paying my Gare, or to berome a 
passenger for hire, then the plaintiff sould net reeever. The 
argument in support ef this offered instruction ie, taat if slaine 
tifs wane net & passenger but wae riding omly at the invitation 
oY the éGriver, he could net recover unless he waa maliciously 
injurad, and that thers wae ne ald egation in the d@olaration that 
would warrant a verdict finding that pisintiff wae gnllelouely 
injured, Be authority da cited in suppert of tide ereummt, 

Yhe ineatruction was treperly refused becuase there was ac evidence 
thet the piaintiff was riding si the invitation ef the Ariver, 
Mereover, at abave etated, the jury was ingiructed at the regueet 
ef defentant thet plaintiff could net resover unless the jury 
believed from o preponderance of the evideneo that sialntiff, at 
the time in question, was a pasmanger for hire, Ye think the 
inetruction given sufficiently severed the point, amd that it 

wae net errer te refuse the inatruectieon, 

The fudgsent of the Clroult court eo Cock county is 
affiraed, 

JUDGMENT APFLAMED, 


‘Batehott, FP. J., concurs, 


Besuraly, 7., dissents, 
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Mabel ¢. Van Vilasingon filed  r wmended eclaiw in the 
Probate court of Cook county agains’ the wstate of her father, 
John . GCarleon, deceased, for $20,489.15, (11,784.20 of wnich 
was the proceeds of an endowment life insurances polley iesued to 
her father in which her mother, Gusie lL. Garlson, eas the bene- 
ficlary. The balanee of the elaim (4,604.95, wia for interest 
at 6 per sent per annum,from July ©, 1918, the day on whieh the 
money was paid by the insurence comenny te John 4%. Uarison. There 
was a hearing before the eourt, the claim ms disallowed, smi the 
@leilmaat appealed to the Gireult court. [4 the Gireuit curt there 
was 2 trial without «4 jury, the claim ves agnin disallowed, ond this 
app eal follow ed. 

The reoord diseloses thet dnly 8, 1903, the 7quiteble Life 
Assurance dotlety issued ite policy of insurame to John #,. Carlaon, 
by whieh it agreed, upon satisfactory proofa of his death, to pay 
910,000 to his wits, Susie 1, Garlson, if living, or if she was not 
then living, to the assure('a executors, administrators or sasigns. 
The policy alec provided that if tne assured was living July 4, 
1918, the 910,000 would be pald te him, if the policy waa then in 
force. | 
April 8, 1904, the sam asswronee soelety lasued sn oth er 
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policy for $10,000 to John M. Carlson, payable under the same ¢on- 
ditions as those mentioned in tie first polley, except that it 
agreed to pay the 710,0°0 to John M. Garlison December 26, 1918, 
if the policy was then in force, 

Susie lL. Carlson, the wife, died in 1910, and in July and 
Décember of 1918, the assured, John M. Csrison, reeeived from ths 
assurance society $11,784.30 in gatisfaction of each of the policl es. 
The evidenee further shows tmit John M. Gerlson, ?rom tims to time 
invested and reinvested the money raceive?d from the two policies in 
real estate mortgages, some of which tore interest at § ver sent 
and some at 7 per cent; thet in 19128 he remarried but he and his 
second wife separated in November, 1930. He died April 7, 1931. 
Mareh 14, 1925, John “. Carlson executed iis will whieh was admitted 
to prdbate in the Probate cow? of Cook county, and the estate is 
being administered by His executor, “alter 4. Uarison, a nephew. 
By the terms @ the will his second wife, Idw N. Garlaon, and his 
daughter, Mabel Carlson, now Mrs. Yan Vilssingen, the claimant, were 
given the right *o oeeupy the homestead in Chienzo s8 long as elther 
of them desired to do so, and after either of then seased to oeoupy 
it as a hom, it was provided that it showld beeome a part of the 
reaiduary estate. The wife, Ide A. Gurlson, ws given $50,000 to 
be paid to her in cash or in roal estate loans at par, as she might 
@leect, in liew of «11 eleaims she might mve seainst the estate, 
including dower and widow's award. The residue of the ostate was 
divided equally between the deceased's two daughters, Mloreme Carl 
Lewis, and Mabe Garlsen Van Vlissineen. Mabel o@@upied the home 
elite in Chiesgo until sometime softer she was mrried, 

Walter i. Carlson testified that he was 2 nephew of ths 
deceased and executor under the will; that he G14 gonsiderable bus 

‘+ Stunned in hia lifetime md eas familiar vith his 
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affaires; that a number of times his uncle, John &, Uarlaon, teld 
him that before his first wife died she requested him to preserve 
the life insurance for the two daughters, whieh he had promised to 
do; that about eight yeara before John i. Carleen died, he ezain 
mentioned the insurance money to the witnes¢ and stated Khe 4i4 net 
know whether he would give the money at that tise to the girle and 
that he was mentioning this matter so thet the witnese would be 
“pested om things.” we further stated that the seney was seeumue 
lating fast and he hed se ambition to double it for the cirle; that 
en May 8 and on October 16, 1949, Jehn &. Carlson drew Kis tre 
eheeks for $10,600 each payable to the orgéer of Krs, Lewie, and en 
hie cheok stub neted, "For half paysent on life insurance poliey 

and interest,” and on the other cieck stub, “Fer bal. payment on 
life insurance oolicy and interest.* These sheeka were rseelved 

and eashed by irs, Lewia, Ue further testified that John &. Carleon 
444 business unter the name of John Kk. Garison & Co., ané carried 
hie bank aecount in thie mame; that Jenn =. Garleon eaid the reason 
he sent the checke te re, Lewis wae that her husboend hed made a 
request for a lean; thet he weuld not lend Sim any seney: that he 
would make a distribution of the insuranee money to Florence, *hich 
he had been helding for ker; that on Hevewber %), 19K), the witness 
wrote a letter for his unele at the uncle's request; thet the unele 
then copied the letter in hie own handwriting and mest it to Heward 
Lewis, ire, Lewis’ husband, whe was living in New York, The letter 
was reeeived by Er. and ire, Lawis whe efterward mieleia it, but the 
copy of it is in evidence. The letter refers to a misunderstanding 
eoneerning income tax on the life insurance meney *«hieh was received 
by Carlsen in 1918. That $10,660 waa fer the faee of the poliey and 
the other $10,006 which he sent te Fierence wae for the accumulation, 


over a nunber ef yeare, on this gum which he had invested, the 


letter states: “Florence'a Mether wae the beneficiary of the matured 


bie? ,noatzed .4 ado ,etons alr semis le soduwn @ tad? penteTte 
evEsnety ed mba boteonpes nce hath wtiv tout e hai ateted aut wks 

6d heataore bed od cutee sere tsiguat aw? oad at ronenwent “prt edt 
atage on ,both aonited «i nstot ezoted w Ley diigo suede ‘tad 0b 

fea bib os betatea Dow eaeativ edt 09 ysaom sonetweni ouis benot?ava 
bas @itis ed) of walt gall te yonom ‘ods ovta binow on vost wond 
od biuow saeatiw eae fans oe ted dam w tis ant ol#mem al ios taste 

_ mieniepen awe Yemom end Fesi2 bodeze reste? ak * eyaldls a vod 
tads jaizdg ong tot 32 gidwok of moka ida a ‘hast oa bas tant ‘aaksed 
oxd aid worb sonteed a milet es eL at redor00 ae no howe 8 yal mo 

ao bag ,etwed ,och to teht0 ed of afdoyag ioe 000,048 xt siiooris 
ywiteg spanzuend eli no J asaneq 3 Last sot" hoten dwto fondo ‘ata 

ae Inomyeq .iad 19%" ,dute 9: 2 ‘ertse ould sa hanes * ,tenmeent bas 
heviooes ote esgoto onemt *,: pao e sek bra wi ker onmtvent ut 
soadxed .i xdot, Jade hel iigess xeddrwt of vabwot anid “6 sexinns, ‘ban 
hatutes bao ,.00 & monLusd 1 adobe oan edt xehaw envatons BED 
soseet of blew moeizad .M asta tas? tema adds as sawoons ond ote 
2 Siew Ses Soadaud tod Jastd naw aiwed etl od sdooso ott “tase os 

ea tacit ¢ypaes yas ald booed soa hinew on dass jas e x0 “teouper 
Heide ,sosetelt af yonem aonsteeal ants to mokdudtaseld * eden btoow 
senaiiv edd , Mei , OS tedewvek ag test ited tot gatbcos 00d bet - 
ofent ado tadt j;feouper atefoas ec3 fa ofoaw oid tot wgtek * sour 
Rtawed of G1 daea haa galiiavband awe etd af todded oat betger ‘anas 
segtet off ave wok af gatvil aow ocr ,haedend Vateed_ oat sete 
ont tut ,tt btalebe buawsedts, ow gland -a7% hae, 24 yd AOIONOE BOF 
guibasehauets oof wirolet witet sat, ,eemeblye a an 4 BI c 












fetteaes saw rindi yous eonmivant whit ont 9 Bad gm oak rho OMe 
baa yoltey et, Yo spat od TO? sew. 000,049 samt of ser | bone i aa ° 
Hottalmyoges ois Toh saw enagTelt ef ¢aos, ga seddw O00 

edt ,bedoevat hed wt soddw awe e2dd we ,atooy Te 


hetiten ost to vunkor toned eit eve eae tele ie nee 





Cavey Bane ce 


4 


Endowment policy &@ requested that 1 de ag above stated - I Ao 
not knew wheter or not this ie canstrued se a gift, imheri- 
tance or insurance *«** It dees mot ween to me that it (ie). 

an inheritance but rather a sert of trust fund in the girls 
behalf decided upon by their Kother & myself - fhoir Rother 
passed away in 1910, leng before the maturing of the policies, 
and’ when the policies matureé 1 secured the woney and invested 
it for the girls. Because of my income tax and questions re- 
garding same, 1 an gure yeu will hear from the income tax bureau 
in Hew York, and I auggeet you make your requeat te file am 
amended etatecent. I am serry there has beer a mixup ever this,* 

Clara G. Garson, 2 sister-in-law of deceased, testified 
that during the war Jonn &. Garleon was reeciving some money from 
life ineuranee and was giving some to his relatives, The witness 
"asked about the girls and he ssid, "Yell, their mother's Life in« 
surance ie in trust for taexn.' Thie wag after urs, Carlweon's death. ® 
The witness slso testified that Carleon eeid that the money which 
he had received from the tec insurance policies was secumlating 
sq that new there wae about $19,500 fer gach of the girla; that he 
pat it in trust for them; that on another eceasien ke told the 
witness he had given Florence ber share and that Kabel would get 
hers later. 

Blia G. Carlaon, suother sister-in-law of Jenn &. Sarleon, 
etated that im 1950 he teid her thet he had dome well vith *that 
trust fund, thoee insurance policies held im a trust fund, I have 
turned ever here to Flerence and 1 am just levking for a goed ine 
veatment now to turn over Label ta." 

Stella K, Coleman testified that she was sequainted with 
John &. Carlson and visited at his home about Desember, 1929; that 
he then showed her a letter written by hia firat wife Susie abeut 


the ineurance policies, in wich Susie stated she wanted him te 
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give the girle the ineuranes celicies; thet she wanted nin te 

hold the money in trust for the girls “antil taey are o1¢4 enough 
or until they seed it;* that John #. Userleon said at that time 
that hie seeond wife said he ghould not have sent the $20,000 te 
Florence, and he replied that 1% wae Plerence's money and that he 
hed Mabel's and would give it to her when he thought she needed it. 

In addition to the foregeing witnesses, the claimant ealled 
L. P.Miller, an attorney whe Bad repreeanted Jenn #. Carlecs in a 
mumber ef matters in 1956. the witness stated Ke wae willing te 
teatify to conversations with John &. Carlsen, but Jid net want te 
be criticized for reveaiing professional disclosures. ‘tnereupen 
the executor stated he nad ne objection, but ceulieeh fer the exe~ 
cuter objeeted, and etated that ae bad no right te waive the ebjee- 
tien; the chieetion was sustained, Counsel then made an offer te 
ehew what the witmess would testify te, whieh waa in eubetenee thas 
John KH. Carlson had stated he was holding the inauranee money in 
trust for his daughters. 

Glaimant's position seems to be that whan Jehn *. Carleen 
in July and Geecember, 1915, received the money under the pelicies 
from the assurance society, it wae received by him as a trustee fer 
his two daughters, ani this sees to be predicated on the fact that 
the policies, when they were i«sued, were made payable te Gusie i. 
Garleon, the sesured's first wife, and thet #he requested Jehn &. 
Garleon te keep the insurance solisier and the money fer the tve 
daughters, and that afterward John i. Corieen stated te several 
witnesses tist s« was helding the money regelved frem the insurance 
company in trust for the dsugnters, 

We think the eentention eannet be sustained. the policies 
were issued in 1905 and 1904; they were payable te Gusie iL. Corleen, 
the wife, in ease she curvived her husband; but they sles previded 


that if the eesured, John &. Cerleon, was living 15 years after the 
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policies were issued, the money vould be paid to him. Guele L, 
Carisen died in 1910; she waa survived by the assured hueband, and 
the money was paid to him by the Ineuranee company 15 years after 
the policies were issued, naxnely, in July ané Degoember, 1014. The 
money “as his property under the exprese terse of the policies and 
he ¢i4 set bold it aa truetes for Mie daughters or in any other ea~ 
pacity than owner. if he desire te make a gift af the insurance 
money to his daugnters, chviously he eould have done oe. Bat the 
evidence falls shert ef what the law requires to accomplish sueh a 
result. KeCertney v, Ridgway, 160 i11. 129; Weaver vy. Yeaver, 182 
Til. 287; 4) ain, 165 Ili. 2215, 





in paseing on the saeetion as te what wae required te eon- 
atitute a gift inter vives, the court in the KeCariney cease said, 
(p. 186): “Te conetitute a valid gift inter vives, possesvion and 
title must pass to and veet in the donee, or in a trustes for the 
denec. If anything remains to be fome to complete the gift, what 
eo remaine to be dene cannot be enforeed, an it im based npen no 
consideration. * 

In the Seaver case (182 111. 287), the aseured's widew and 
hie mother esen claimed the benefit of an insurance policy upon the 
life of the busband and eon, About a year after the aseured wae 
Barried he went te the ineurance company and executed an ageigoment 
of the policy te his mother and left ene eopy with the Insurance 
company and togk the other, with the policy, te hia heme, About 
four years later he made another assignment ef the poliey te his 
wite, One scopy of the avelgnment was attached to the policy and 
delivered by him to her, the other was delivere? te the Insurance 
company after his death. The court anid (p. 290): "Both assigvments 
are admitted by all parties to have been intended by the aseignor 
as mere gifts." it was eontended by the assignment of the solicy te 


the mother, the gift was complete and that the assured had exhausted 
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hie power of further aceigrment. In gonsidering thie surstion the 
eourt said (p. 291): “The eorrectness of the contention desends 
upon whether or not there was such a delivery ef the assigument as 
te put the eontrol of it and the peliey eut of the power of the 
aesigner during the remainder of hie life, It ie coneedes, as 
@learly it must be, that unless there wag such delivery the gift 

to the mother was net se perfected inter vives ax to give it validity 
a6 against the second asmignment.* “he court held that the delivery 
of the assignment to the mother was insurficlent, and ecantinuing 
aaid, “Hoe controversy 1s wede upen the orc3esitien that an actual 
Mmenuscl delivery was not necesuary, but it is admitted * = * that 

@ g002 delivery may be misde by acts withent worde, by worde with- 
out acta, or by beth; that «2 delivery may be legelly made to 5 
third pereen for the benefit of a grantec, or, af im thie case, 

the assignee. The usual mode of delivery is the sutual transfer 
from the grantor te the grantee, But it le too well undsrstece be 
@ell fer citation of authorities, that the deslaratione and conduct 
of the grantor in relation te the instrueesnt sey be such an te bee 
come equivaient te such actual delivery, and in every euch case the 
erusisl test is the intent with which the acte or declarations were 
made, and that intent is to be ascertained fren the donduct ef the 
parties, particularly the grantor, amd all the surreunding cireum- 
stances of the transaction.” And continuing (p. 992) the court, in 
paseing on the question of delivery ef a <ift or deed, said: "It 
is indispensable, whatever meane may be adapted to necomplish its 
delivery, that the deed pase beyond the fdeminion and contrel of 

the granter, for otherwise it can net he correctly sald to come 
Within the power and contrel of the grentee. Their intersets are 
diametrically eppesed, “oth cannet, consistently wlth ite sbjeete, 
have control of the teed at the seme time, and until the grenter 


parte with ali centre] ever it that of the grantee 4oes net attach. 
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wwe if the grantor retains dowinien and aontrol over it, the deed 
ie ineffectual for any purpose as a conveyance." Im that case a 
witness testified that om the date the aesured Filked out the 
blamks .atthe sifice of the Insurance sempeny he directed the wit- 
ness to infors the assuredt's mother that he “hed ageigned his 
policy of life insurarnee in the Aetna Life ineurenee goxpany, of 
2000, te her, gag Be woul’ keep She policy ond seelenment Sox 
her;" that the ritness communicated thie te the mother and she ree 
plied it wae very kind of her son. ‘The court sei@ (p. 295): *Thie 
testimony, considered soot favorably to the appellee {the mother) 
morely amounts to cayines that he made the aseignment, retained 
possession of it, and sent word te his mether that he hed made it 
and that he would ‘keep it for her.'” it wae held thie wae ineuf- 
ficient te wake a vaild gift. The court continuing (p.997) quetea 
fron the ease of Zadgley vy, Votrain, 64 111. 35, as follewa: "if 
the trust is perfectly erated, #6 that the donor or settler has 
nething more to de and the tersen seeking to erfoerce it has need ef 
no further conveyance, *«* it will be carried into effeet, although 
it wee witheut consiceration snd the oospeseion ef the property was 
net changed, * 

im Willigis ¥, Chamberlain, 165 11. 210, supra, it wea 
held that to camstitute a valid gift inter vives *there ruet be a 
delivery ef the subject of the gift or sete equivalent therete,” 
In that case tee sieters claimed the insurance as gifte under twe 
policies om the Life of their deceased brother. The pelicies were 
payable te the asaured's legal representative end were found after 
his death in a tin bom kent by him in a wesult, Attached ts the 
policies were sesicrmente, one te each sister, The insured and his 
wife were extranged, Witnesses testified te conversations they 
had with the sesured in whieh he stated that he had assigned the 


imeurenge to his two sisters on4 informed then of thet faet, and 
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that they understeod he wished them te coliest inesuranee money for 
the benefit of the aseured's daughter; that they bad agreed te de 
eo. The controversy was whether the seoney went te the estate ar to 
the aisters, The seurt held that the insurance money went to the 
estate of the sesured and not te his sisters, and sadd (p. 217): 

“We may regard it ae clearly estebilessed that it wee Willdans' ine 
tentign that the petitioners should have thie ineurance, but if, 
from mistake of law, he failed ta do these things waieh the law re} 
quires to earry hie intention inte effset, mere proof of his intene 
tion, however positive and cofivineing, sanhet change the title te 
the property." The court there certinuing furtaer stated (p. 221); 
"Her does the evidence showy that Wiliiems erested s troat or consti« 
tuted Bimeelf the trustee of the petitioners, wid ao Held poeseesion 
ef the policies for them, *** Vrom a nere imperfeet gilt a trust 


cam not be deduced, (Badgley «. Vetrain, 65 111, 25.) Suepese the 





policies head been endowment policies, payakle during the life of 
Williame to Himself, Yould it be contended that wo suit sould have 
been maintained against him by the setitioners, upon the evidence 
in thie reeora, for the celicies, or the ereceeds sfter their cel- 
leetien? And if net sagainet Sim, then why in this case againet his 
adszinietratrix? 

"The moat thet can be eaid, we think, is that Williams ine 
tended to make a gift of the precescds of these noliciecs, or nerhape 
the policies **# te the petitioners, and toek certain stene te age 
ecmplish hie purpese, but left the matter incomplete, * 

Of course Jonn &. Carlsen could have made a gift of the ine 
guranee money to hic daughters by hie 2eelaration and set ond changed 
relation from that of owner ef the weney to that of trustee fer the 
@aughters. And this would have been suffieisnt fia held in Yokem vy, 
Hieks, 9% i131. App. 667. In the inetant case, we think it clear thet 


the most that can be weaid is that fehm &. Garieon intended to meke a 
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gift of the preceeds of the pelicsies te his daughtere but did net 
a€o se. Neither of tne girls could Save mainteaines a suit against 
hin at any time io rewover the preeeeds of the policies, From 
1918, when he received the money under the pelicies, he head eame- 
plete centrol over it. de invested and reinvested it in mortgages 
and apparently kest hie money in iis own banking account. There ie 
mo doubt he intended the money for hie two daughters; ho stated 
thie fact on a number of ocensiong and he gave half of the money 
te hie daughter Florence, Fut haying Peiled te waka a gift af the 
remaining half te his dsughter babel, and heuwing died witheat 
having done ec, the insurance meney will oases under the terme of 
hie will. 

We held the gift was ineompliete and therefore the claim ras 
properly dieallowed, Tne result weuld Ge the same if the court 
had poruitted the witness, Miller, to testify beenuse whet 1+ wap 
prosesed te chow by thie witness wae merely cumulative, %a tainmk 
the witness should have been perulited to testify. Phillips v. 
GShase, 201 Maes. 444. in that case the court in discussing the 
queation of privileged coumnicatione between attomey and client 
said (p. 448): “It has heen reseatedly held that thie rule of 
privilege sheulé be construed etristly. Foster v, Yail, 12 Pick. 
So, @8. Hatten vy, Bobingen, 14 Pick. 414, 42%, It ia fer the 
protection and benefit ef the elient, to that hie diseleeures may 
not be used againet him in conmtreversiee with third gerscnsa. He 
may waive it, and if there is a gontroversy after his death between 
his estate and those elaiming adversely te it, the privilege may be 





walved by his executer or advinistrater, (Sreeke vy, Helden, 176 
Mass. 137) or by his heirs (Fossler v, Senriber, 36 111. 172,)* 


the judgment of the Cireuit court ef Cook county is affirmed, 
JULGREET AFFIRGAD, 
HZatchett, *. J., and KeSurely, J., concur, 
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HekBeeT De KYGHGFT, ) : | 
Appellee, 2 
APO@IAL FRG BUPINIOR GoURT, 
Ve 
Cock COUNTY. 
GRACE HYCROPT COLOWELL, hy oy +4 
Py » 274 i1.4.051 


Mie JUSTICE O'COMNGK DELIVERED THE GPINION OF THE cour, 


Grace Kyeroft Colonel] seeks te reverse an order cntered 
by the “uperior court ef Cook county Jume 1, 1953, which among 
other things, avarded the custedy of the ten-year old son ef the 
parties to the father until the further order of court. 

The record dineleses that suguet 22, 1925, Hervert be 
Hyereft filed his bill fer divoree againes his wife, Grage &. 
Byereft. She filed an anewer ami later a erese bill praying for 
a diveree from hime After the issues were wade up the ease 
woe heerd om the creas bill, complainant Kaving ebandoned hie 
bill, and Geptomber 22, 1927, a dweree of civeree wae entered 
im favor of the wife in accordance with the prayer of her ereas 
bill. The eustody of their four-year old som wae awarded te 
the mother from July lat to Secomber Bist ef eeckh year and to the 
father for the remaining six months. ‘he deeree in reference to 
the custedy of the child waa subsequently modified from time to 
time, sometimes by agreement of the parties. There appears to 
have been considerable trouble between the father and mother 
ef the child in this respect. 

April 21, 1933, the father of the child filed his 
petition in «hich he set up the civorce proceeding ami the 
provision ef the deeree in referenee to the eustedy of the 
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Child; that he was in business in Chicago, had remarried subsequent 
to the divere¢, that his former wife had alse Yemarried ami wow ree 
sided in Baltimores that by agreement between them the child had been 
part of the time with each of his parents; that on April 12, 1935, he 
hat obiqimed an order from the court thet hia formexy wife deliver to 
him the custody of the chile by ‘prid 15, 19335 thet she bring the 
ehild from Baltimore to Chiesge for that Purposes The petition 
further set up thet the eréer was not eomplied with; that it was fer 
the best interests of the ehilé that he be delivered te the eustedy 
of his father particulerly for the years in whieh the child was 
attending echoolg that petitioner was finansieliy able te give the 
ehild the benefit of the best eehoolay that the child's mother wag 
net a fit person to have the eustedy of the child becouse of her 
defiance of the order of the eourt enterec «pril 12, 1923; that he 
had rented a summer home in “iseonein whe s he intended to take 

his son during the swesex Vagabiong thet simee the divorce the mother 
of the child had moved from Hew York to Cuba, to St, Lowis and to 
Baltimore, where ahe/iow Living and 4% was not fer the best interest 
of the child to be changing schools so frequently. 

fhe prayer was that the bayments of alimony, au provided 
for in the deeree, should be wuspended witil the child was brought 
into the Jurisdiction of the court, and that the father be given 
the custody of the child. 

May 2, 1933, Grace “Myereft Colenell filed her anewer in 
which she admitted the Giverees that che was willing ¢o comply with 
the court order of April 12th, but that the ehild was unsble to 
travel on account of illmesss; denied that it eas for the best 
interest of the child that he be turned over te his father, but 
Sverred that he remain with herg denied that the child was conetantly 
Changing sehocls and averred that while the child was in the Custody 





we 


drompoedien Gekrisumey Seth ~ogantdd mb cacakend mt saw od gaat pbibeto 
oss wot bos patccamet cals had sthy wemnot elt say enenovih O65 97 
good bast Stketo ortf mode goowded Inemmewge yt dass goxqukoLall ot belts 
ed g680L (ak kings mo daild yatmenag ahs To Mone sity ont ost Yo $t0q 
od rorhioh otiw temo? aid dats ommerd oatd ork “eben ms gonkadde bot 
eds gut«d ode tadé gOO@k ght Drage qd aitde ext to yaovawe edd mtd 
solaead oat? severe daclt woh @gavddd ot orteanh Lee aoe phite 
got asw sh Gane atakw ophiqave dom exw wobso adit doxio qa toe <eteett 
qootuny odd o¢ noreviteh ed°ant dade b&hde ond To shunteent teed odd 
gow bkito oft doldy nt atagy om? ve Veendvet dang, © tonite? atsl Lo 
odd erie ot aide “dintonant? naw semotisieg | teste i ioedon aboned 
enw undtom, at bitdo,osla, pncd, gakapdon feed ol? Xe, serene, ome ' 
gad to sawmeed blige galt so yoosaue ox oval of moet 
edt dads, REARS, gh Lina’ bexpten, g2MO8, oft Xo sehen 
edns of bohhegat ad oc mey skesmoak’ wt cao oem 5 bednes 

aotton ade aotowkh ac? ease dsaté polizes” Temmem oaks gatas toe ata 
od han abued. «A804 qatuo 02 Sx0k OK ape? coven iat BEte salt 20 
suoredah sand ocd 70% 466 S08 42 baie gaiwit obtete » xed scout Lo8 
| sektmaupent on, azoodon gaizudy of 09 thse eae 20 

bobivexg af «yioutia Io etneaneg, ode dad? aw tee oft ohicad 
fdgweord now ikde etd Lidaw bobaagele od wiworta svonpeb ods mh 08 
perety od enaidec 88d Soaks, bean gf ates O88, 30 not soins w vt, td 


shitieto edi Be gees an 
! iy a 


= 








nay 










om or amtisnw — wae tat, ‘ sb Ss vs Vier Ge 5 tea , ode 
. ged egte tot aaw 22 Gnald bodme> 4 RAPP Eb, %e oti ; -- 
nt rab st sorb nats nt 
hota ald tot ene! eat b oan pony necapye baa ao doe gotanad 





23< 


of his father he wan taken to Califernia for a years 

May Sl, 1933, the matter came on for hearing; both 
parties, their counsel and the chile were present, There was 
considerable argument by eouneel fox beth parties in an endeavor 
te explain the situation to the court. The court said that he 
would give the custcdy of the ehild ta the father and upen 
objection of counsel for the mother shat «0 witnesses had been 
ewern and no evicence introduced the cowrt stated he would hear 
the matter in September, but refused te set the petition ¢own for 
hearing and direoted counsel for the father to prepare an order 
ané to brimg it in the next morning, and thet the bey be turned 
ever to the father inetanter, which wee €one. The next sorning 
when the order was preeented there was more dicoussion and it 
wae etateé that the mether had gone back heme te Baltimore. Her 
counsel cbjceted to the draft of the order as presented to the 
court by counsel for the father. One of the dedvetiom Was that 
there was a finding im the order that the eourt hac heard the 
testimony ef witnesses when thie was not the fact. There was 
alse cbjeetion tc the finding that it wae fer the beat interest 
of the child that hie eustedy be awarded to his father, but the 
objection wee overruled and the ovder entered, and this appead 
fellowed. 

Gf eourve om order say sometimes properly he entered 
in such a proceeding without having witnesses evorn if the facta 
axe admitted by counsel, but an sxder showld never be entered 
which finds that the court heard the testimony of witnessca when 
this was contrary to the fact. 


Wpen a careful consideration ef the record we o7e- 


clearly of the opinion that the Bearing Was imeutfieleat io woxrrant 
the court im entering the order appealed from. 
¢he child was taken from the mether and given te the 


By the order the 
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father until the further order of the court. We think this was 
Wiwarrentes ani that there ahewld heve been a much fuller hearing 
om the mitter. Under the clrevummionees the deeree should not 
have been modified without evidenee. 

The order of the Superior eturt ef Cook county de 
Feverace anc sho matter remanded for further proceedings net 
inconsistent with the vierg herein expreseed. 

BPVSNUSS AND PiMARnesS, 


Matchett, fe Te, and Heturely, Te, coment. 
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REGINALD Ae uITTRY, 
Appellant, 
ve APPEAL FROM SUPERIOR 
MICHAUL He HitVMAM, 
Jo Re TOTTEMHOFY and 
GORDON Ce GILLLa, oor 
members of the Fire a1 
Pelice Commission of the 
City of Park Ridge, 
Appellees. 


UGUNT, COOK COURTY. 


Gp FY T \ > iE a 
24 4. I.A. O51 


Pa Mi ee a a ecient a tel Nm aco A A 


MA. JUSTICRS OYCOREGK DRLIVSRED THE OPINION OF THY GOWRY. 





, Reginald Ae Wittey, a sergeont of police of the ettiy 
hs eg ‘cal eivil service employee, wae dischexged after a 
hesering of charges made against sim by the proper offielale of 
Park Ridge. He filed a petition im the Superior court ef Cook 
gountys preying that 2 writ ef certiorari be lagued againat the 
defendants, dirceting them te produce the reeerd of the proceed- 
ings whieh resulted in hia discharge. ‘Sefendeante made a return 
te the writ and ofter a hearing the writ we quashed, the 
petition ciamissed, ami “ittcy appeals. 

Yittey, in hiu petition filed Uareh 145) 195%», set up 
verbatim, ameng other things, the proceedings of the Board of 
Vire and Police Commissioners of Park \idge, from which 16 appears 
that he wae charged with violating certain rules of the police 
éepartment of Park Ridge. The charges were apecificd te bes 
(1) that “ittey permitted certain persone te Lounge. eongregate 
and loiter in and about the office of the police depnr iment, 

(2) thet while on duty he “typed certain letters for a certain 
colored man on the stationery of the Folice Bept."g (3) that he 
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“did give to one Howard Colburne, a certain photograph, the 
property of said Police Depts"; and (4) that while in charge of 
the police station he “permittec the eaié Howard Colburne to take 
and remove a gertain photograph, the property of the said Police 
Depie, from and out of the anid station. 

Attached te the charges smi apecificntions ani aa « 
pert thereof was the record of the proeecdingn, from which it 
appesrs that June 15, 1932, charges were filed againat *ittey 
; am served upon himy thet heerings were bad from time to time 
from August 3, 1932, until September 12, 19323 that the Board of 
Commissioners on September 20, 1932, rendered theiy decigion, 
whieh is as follows: "Upon investigation of within charges, 
we find that a notice ztating the time when and the place where 
this investigation wae to be held, together with a capy of the 
charges herein, wae duly served om the anid Re Ae Vitiey more 
than five éuye prier to thie investigstion, by personal service 
of a copy of said charges. 

“fhe Board of Fire and Police Commissioners fing from 
all the evidenee intredueed on the hearing of sai charges that 
the onid Re Ae Vittey ie guilty oe cherged therein. 

“It ig therefore ordered that the anid Ne As Vittey 
be and he ie hereby discharged from the Police Department of the 
City of Perk Ridge, Illinois, as of midmight, September 20, 1932." 

Way 8, 1033, the reepondents filed their return te the 
writ, in which they set up what they contend in a verbatim record 
ef the proceedings agaimet Yittey, shich is identical with that set 
up by the petitioner in his petition, except that in the petition the 
éeeision of the Board of Fire and Police Commigsioners finds that 
Wittey “te guilty ae charged therein,” while the procevdings set 
up in the rezpondents' return find that ©ittey "ia guilty of the 
followings" then follows verbatim the speedflestion of the | 
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Gharges made. 
it is coneeded by the reupcndente that if the true 


record, of the procesdings before the Bourd of Fire and Solice 
Comaleaiouers, wes that set up by the petitioner in his petitions 
homely, that the cecision of the Joard woe that “ittey "te guilty 
a8 ohaxged therein” this would be inguf{ietemt and therefers the 
jucgment cf the superior court chowld be veversed ané a gucdgmert 
enbex ed waking the reeerd ef the proceedings, On the other 

hand , tt ide conesded by eawnsel for “iitey that if the trae record 
ef whe proveeCings is ac shown im the return of the respondents te 
the writ, the petitioner, fittey, yas properly divche>ged, and 

the jucgment of the “uperier court should be affixmed. 

She record discloses that ou the hearing before the 
court the wmtisputec evidence shows that che record of the pro- 
ceedings of the Beare of Pires aud “slice Commissioners of Park 
Ridge, on the matter in question, sau idcniicsd with the reeore set 
up in “dtcey*s petition wherein the finding asi cewisien of the 
Board was that “ittey was “guilty ss ehorged.* ‘the undisputed 
évidence further shows that after the petition im the ingtant 
proceeding was filed, the record of the proeeccinga of the Board 
wae prepared by the city clerk and eounsel, in the werce end 
figures as appear im the reapomienie’ return to the writ on 
shove mentioned. the respondents eontend that thie was property 
dene because the finding and decision entezed by the Board on 
(eptember ZUth was morely a semorancum or minute of the proceed ing 
made ut thet time ami thas it was ontirely preper for the Beard 
ufterwari te cnuse this minute to be properly ¢xpanced to show 
the true record of the proceeding. 

it is true that under the law, 5 ee ated be 
corrected at omy time so thet it #111 conform to/real factee 


People Vs Ugehold » 257 Ikle Apye 176% Shenicie ve Bas of 


ened odd RL tald etnchacgaat ede yd bebeenee gh $B oo og my 
ecilot ta o1kE te peace an? exeted agilbesgorg eds to ghxoesa 
eoehehieg eid at sennickiog add ye qo ooe. todd cow ,etemeden tamed 
oiling af” your’ gad? gow Deas ede to Bolbeleet ete Gadd «yoann 
edt sxotexcdt? bos tehetitemet of bloow side “abouedd bogawle os 
foanghu, « tes beeroves od Sfeote twoo velauqut 9d? do doampoat 
vtedte of? m). sagmbroooe ig ads Yo .ave8e% als Qetdeanp doxedao 
Heeost wad anf th dade yoda)? uet. Lone Ed: so boened head wbonet 
oO? ninebmogac: ed? ty wivteu nald ot mvoleoas ab werhiweoeng ode) Re 
ban gboyscttouds elseqeng sav ayotdl® yuenelilveg add.gdham ode 
sham Yio of Adwede gxmes codisquh. ame bo seompoeh cess 
eee oxeted ogakiasto ald mo sald avecdonib Suewes aff) ete oye 
won ste to Sonos wale Gacy aworta varmbive aetiqekhne wae duo 
Mitel to evvnmlegismed soilok bme exh ko baweG. wits Bo satheos 
fon bieonu of? Aliw Deot@umhd saw quakseoup a) xoddam ome mol eaghhl 
pid Yo Golalvod ime guisnik sale sloneahe mabe biog atgoame wk qa 
beteyel ous ads *ekegely ae Yatleg" aan yordd’ date aew ixeel 
 teeteek oid mi weltiver edt catia date wrote: testa eonehhve 
brnef sd to eyalbovscsy etd to busces old yb kl aaw miboeseoag 
hte pouow off mi yleomee bas dweke Yrto odd Wd borsgeng esw 
aa dha cy 04 window "edneGubgese and md apace 
— wdvegety eae olsly fade Saudnoe etnesmuqued eg. bones wm 
Re dune outs ‘ef besesne sokutund mow seOat a nfs: wamaved ened 
‘Beth ionmouy ef9 Yo Otte HO sone tome @ viorae ae AIR oeedemnagna 
| Sno odd <oX wagowy Yorhime new dk sods dum mambd dole on | 
 wedla of tubmrgKe Ylacgou od at oto atte pete 08: se 











ade 





Ci 


Bevestions S86 tile 753 Lily of Ghicage ve MeClusrs 339 Tlle ely 
People v. S¢ligy, 224 Wl. 408, 


Tn she inetant eese, therefore, the omly cuestion for 





Gtdision fe, Doea the recard as written up by the clerk oni counsel 
for the city correetly state the Broceedings head on the hearing 

Of the charges ogainst “ittey by the Board of Fire and Police 
Camissioners? This question, of eourse, ene mbievet to prong 

QS any other fact. ‘we im ouch s proeceding, on the return ef 

the reeer@ te the court, the 'risl is het oy the recereé., The Lew 
C066 BOL require a return of the eyléeneée or a gertti teste of the 
facts outeide of the records i: being conlxany Go the praetlee te 
form an issue of fast er bo hear or conaicer evicenee in relation 
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te the original proceeding. Puibhouger ve cots 
Sesroll, ve Soustam, 34, Mlle SS). oas where there is a vontegt 
ae SO whes ig the true recerd, oovieusly thie must be determined 






by evicenes, au any controverted Queebicne 

Je He Tottenherf, ane of the Gomelecionerg, testified 
that he signed the recerd of the procescing in which the finding 
amd cecision of the comiasioners was anet Sitvey “was guilty ap 
Charged,” that this decision vas rendered Sepuemvexr 2,5 LOS2, and 
that document oct up im the petition was the only Cucweent before 
the comeiasieners at that time. the ehinesse further ieetified 
that after the petition in the inatant ease Wan filed, the renurdy 
as submitted in respondents’ return te the writes wea written up 
ame signed by him and the other commiesionerag that after / 414 Ley 
filed his petition the seeretary ef the Bourd of Commiscsionera was 
imetrugted to prepare a record of the preceedings ari minutes of 
the Boardg that this proceeding is dated September 20, 1952, 
although the paxtieular document waa not mae up util Long 


afterwards 
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Miehael E. Sewman, alus a sember of the Beard, teutified 
that he wae an atiorney ot laws that he signed the reeord af the 
proceedings aa a meviber af the Beard hearing the chezges against 
tittey, oc preduced by the petitioners ty reference te the 
record ax predueed by the FeSpOM Guess he testified thet that 
€eewnent vhich wos dated September 9: s LUS2, Alwo bore Aig signature 
ang that 1% wes met sigeéd on the date it boxes Bub afeer the lastant 
Precesvcing waa broughty that wefore ihe eceordg PprGuucsd by ihe ree 
*poncests wus wmic up, he was culied oa ihe wiepnome by the city 
attorney whe acvised that he wag sGucing OVEr reupeadentst return 
tc the writ and that he wanted the sitnena te eign 1% that on 
Scplcmper 20,5 l¥Se—9 he prepares ihe reverd of the Ppresecdinga of 
the Board as precueed by ihe petitioners that the finding aud 
de¢ision wave in hig mandwritings that the minuces of the meeting 
were weiliea up afterward by tae aeeretary > 

the court then put a qaeuiion to counsel fer the veapoudents 
from whieh i¢ appears that aftex the reeere of September 26, as 
procuged by the petitioner was made we and signed, Sittey wos dive 
charged and uething furtuer waa dene wntil several months ister 
when the minutes of the meciing were prepared. the court eon- 
tinuing g2id: “Um what reverd was he étvehergel? on the recerd 
that was im existenee oi the time he was ¢ischargea. That 46 
the date of this ecsuse ef action. {ix montha later 4 corrected 
regert was fixed up. lire Blim (counec] for responcents):. That 
several wenths later the minutes were prepared." 

Charles Gs. Lunk, an attorney at ies who wee aeoretary of 
the Boare of Fire aud Police Commiguioners, testified that he was 
Present on the evening of Sepiemer 20th when the petitioner was 
@isechearged: that he mede minutes of the meeting at a later dates 
that the revord of the procsesdings aa fileé by the respondents in 
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their return te the writ wos prepared after the suit waa broughts 
"I wee at Mr. Blin's (respendeets’ eeunsel) office, he went over 
this matter with me. ‘Ye went over it all. He sald he would work 
om it and i went beecke Mr. Blimt (+ “hy didgn's you prepnre 

the minutes befere this? * * * A. There was me cause for its, 

We have other actions where we have had police discharged teers 
ami I newer prepared any mere minutes than thie here and there was 
mo requent mede until one evening when Er. Yitiey eame in.” 

The foregoing is substantially all the evidenee im the 
reecréd, and upon a consideration of 1% we are of the opinion that 
the record of the preseedings, before the Sonrd of Fire and ®olice 
Commiasionera, ia that vhich wae introdueed by the petitioner, 
getec Septenber 2%, 1952, and that there was no ether minute zede 
of the meeting until several months thereefter.  Thie sleerly 
appeate fraw the ewidenee which we have abeve cueted, end was 
stated by counsel for the respondents in response te a question 
put to him by the court where he seid the minutes of the mecting 
were prepored several monthe after the meeting, “his alaw 
appears from the testimony of the witmeas, Lunk. 

If a record of such procecdinge could be eorresteé or 
expended, ag it is exlled, in the mamer in whieh i: wes dune by 
the respondents, then every record in a civil service case could 
be carreeted so an te make it invulnerable te amy legal attacks 
Thies eavnet be dome. “f course the lew does net require the 
spreading at large of a preceeding at the time the ection is 
taken. This may be done if proper minute or memorandum is made 
from whieh it ¢an be determined what action wos there taken. 

The record of the preveedings of the Bonrd, finding 
that fitty wxs *guilty ae charged” under the rule ameouneed in 
Punkhouger ve Coffims 301 Thies 257, ie imaufticient and that being 
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_ the only record properly befere us, the judgment of the Super ior 


ouurt of Cook cowity will be reversed and the ease remanded 
with direetions to quash the reserd of the proceedings had befere 
the Fire and Pelice Comaiss Lonera > 
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By this appeal James Fouts sesks to reverae an order en- 
tered by the Cireuit court of Cesk county Hay 26, i945, yacating 
an order entered Kay 3, 1933, by wsich defendant's appeal fram a 
Judgment entered by a jastice ef th« paace was dismiesed fer want 
of prosecution. 

September 27, 1928, James *oute brought euli before a fuse 
tice of the peace sgainet Anna Maresiius and Jehn Suliiwan te re- 
ecever $293 wnuich he elaimed for damages te hic autasetile, There 
wae a jury trial and a verdict and fudgment im plaintiff's favor 
against the defendants for the eamount of hie ¢lalm, and defendants 
appealed to the Cirenit court ef Coex evunty, The transecrist of 
the precesdings wae filed in the elerk's oifice of the Circuit 
court Getober 16, 1928. dune 2, 193G, the ease was reached fer 
trial and the defendants failing to appear the court ordered the 
appesi diamierse4 fer want ef sreseeution. June 9, 1930, the order 
of dismissal was set agide and the eause reinetated. June 16, 1930, 
there wae a jury trial and at the clewe of pisintiffts ease the 
court inetructed the jury te find defendant Gullivan net guilty. 
The jury disagreed as to defendant Harcellus and they were dia- 
charged. S¢arly three yeare afterward, Bay @, 1935, the eage was 
agein reached for trial ond an order wa@ exiered reelting that, 
defendant Marcelius having failet te proseeute her anpeal, It was 
dieziesed on motion of plaintiff's attorney for want ef proseeue 


tion, and a writ of proeedende wae awarded, May 26, 1933, 
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defendant filed a petition which set up the order of May 8, 1935, 
diemissing the defendant's sagpeal, and averred that defendant's 
attorney wae absent en aecount of iliness, amd «a copy of the ate 
tending physician's certificate was atleaehed te the petiiien. Gn 
the same day the court entered an order vacating the order of Hay 
6th, and plaintiff proseeutes this appeai, 

fhe order of May Sth dismissing the appeal for want of 
Presecution with wreeedendo wus witered during the April term of 
the Cireuit court of Cock county. “he kay term began Kay 15, 1933, 
and the order apyealed from was net eiered until Kay 26th, which 
wae éuring the Hay term. The order diesilesing the appeal was a 
final erder and at the close ef the Aprii term the court wae 


without authority to raeate or eet it aside. 





Turivas, 338 111., 186. Se atteipt was mode by defendant te 
bring hereelf within tae provisions of Gection 3 ef the old 
Practice act. In these cirevmstances the court Sad ao pover, 
after the April term, to enter the order appealed from and it is 
therefore reversed, 

GRDER REVERSED, 


Batehett, ?. Jee atid beourely, Jor GOLA» 
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BEN BRODSKY, 
: o 


APCESL FRO MORICTPAL COURT 
ae OWL Ve 


274 1.A.652 


Ve 


SRARS COMRVBITY STATE 
BANK, a ¢orporation, 
Appellant. 


! 
H 


DSEIVaRip THE OPINION OF THE COURT. 

By this appesl defendant seeks to reverse = judgment 
for $1,218 rendered against it im faver of plaintiff in an 
aotion on a written centract tried by the court without a jury. 

Plaintif('s amended statement of claim alleged that 
Suguat Sy 1923, he purchased certain real estate bonds from the 
Commmity ctate Bank (hereinafter referred to as the old bank), 
afterward consolidated with defendant, Sesrs Oommamity otate 
Bank, for $91,202, plus $16.60 accrued interests that defendant 
wae indebted te him for $19198, plus accrued interest, for meneys 
due and owing to him under and by virtue of a written contract 
executed by the old bank through ite egent, wherein it agreed 
te repurchase the bomise at amy time at 99 snd accrued interest, 
in consideration of which and in reliance upon ite agreement 
to repurchase, he purchased from the old bank the first morigege 
Yeal estate bonda described im the foliewing bill of sale and 


memorandum agreements 
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“COMMUNITY SPATS BARK 
S600 Roosevelt de 
BOBO AND MORTGAGE DS PARTRERT 


Chicago 
S‘aguet S$, 1928 


BEN BROocEY 
1435 &. Spaulding venue 
For Sale of 120° Par Yalue 
Apanoff @ FLOGeOO rere nceees eZ Rihi, 00 
Agerued interest from June 
15th ts py * Sth 


1 mide 23 days 10266 
"G10 

Bond Kose 206-262-121 -119 
Maturity 12/15/34 

Comumity State Bank 

Paid 
Awzuat 8 1928 
Bote Peller 


Repurcharable at any time © 99 and scerue interest. 


GOBMUNTTY State BAR 
Per Le Ye Méilier* 


Many Gefensee are set up in defendant's affidavit of 
merits and many ressone sre urged by i: for the rewergal of the 
judgment in this cause om the record presented, but in view of 
the recent pronouncement of our Supreme court in Knagg v» Madison 
Bonk, 354 ille 554, it is necessury i¢ consider 





omly the question ao te whether the agreement alleged and reveived 
in evidence, which we will sasume was an agreement by defendant ta 
repurchase the bends from plaintiff "st any time 4 99 and » eorned 
intercet,” is wltrs vires the power of ine wank and againet public 
policy and, therefore, unenforceable. 

Considering substantially the seme form ami character of 
repurchase agreement and determining the identical question presented 
in the instant ease aoc to the iliegality of some, the eourt in the 
Kuaeg case, supra, held that such a repurchase agreement entered 
inte by a bank, through ite officers or agent, was ulixve vires, 
contrary to the statute of the State ef Lhiimois, and against 
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public policy and, therefore, void and unenforceable. 
in conformity with the law applicuble to thie cause 
as thus enunciated by our Supreme court, the judgment ef the 


Municipal ecurt of Chicego ie reversed, 
REVERSED. 


Gridley and “ganlan, JJ+, coneure 
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Ie HAVITZ, ) 

Appellee, 

Ve ) i 
5 APPUAL FROM MUNICIPAL 

SUPRA IO LOAN & monTéaeE } 
COMPAEY, - come 2 OF ¢ at Oe 

Appellant / 

ms . z ¢ é4 Dea o£ 1. oO 5 9° 


BR. PASSIRIMG JUCTICH SULLIVAN 
DMLIVEREO THE OPINION oF THE COURT, 
This is an appeal by the Superior Lean & Mortgage 
Company, & corporetion, defendant, from a judgment entered age inet 
it on the verdict of a jury for $914.66. 
Plaintiff's statement of clsim alleged thet Mareh 7, 
1929, he lent $2000 to the Superior Loan & Mortgage Company, a 
corporation (hereinafter designated as the corporation), then 
Operating ac a cormon law trust under the name of the Super ior 
loan & Mortgage Association (hereinafter referred to ao the 
agsecintion); that the loan was repayable on demand with interest 
at 7% per anmway that on or about “pril 1, 19%), he received on 
account thereof $1336% thet on or about April 28, 1930, defendant 
corporsiion wae formed with « espiteal stock of 6250,000, that all 
of the assets of the ussociation were sesigned to the eorporation; 
that among the liabilities szeumed by defendant wee the 2668 
balance due on plaintiff's lean with 7% interest on $2,000 fren 
Merch 7» 19295 to April 1, 1930, and 7% interest om $665 from 
April 1, 1930, to the date of judgment. 
Defendant's afficuwit of merits made in ite behalf by 
«ite seeretary, Louis Sandler, denied that plaintiff lent defendant 
$2000, or that he had been repaid $1335 on account of such loan. 
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Yhe affidavit sdmitted the orgenization of the corporation April 
28, 1950, but denied that 211 of the assets of the anssociation 
were assigned to the corporation, or that defendent acoumed amy 
Liability toe pay plaintiff [665 with interest. it stated thet on 
and before Merch 7, 1929, the aavecintion wae engaged in the business 
of making small loaneg thet the capital fer these loans wax furnished 
both by members of the caveciation and nonuenbers whe deposited funds 
with the association im order to participate in its profitas that 
the agsegintion lesued te nonmembers, who depoeitec funds for ine 
veotment, a receipt designated a vertifieste of deposit, which con- 
etituted the contract between the esseeiation and the normenbers 
and that Mareh Vp 1929, vleintiff depoeited with the avsociation 
$2000 and received the assectstien's certificate ef depesit for that 
@BUaUT te 

The affidavit alleged that ehertiy prier to April 23, 
1930) it wee decided te reorganize the asaceiation aa a vorperation; 
that eubseriptiona fer stock of the proposed corporation were signed 
by “onmembers holding eertificates of deposit ae well ae by members 
ef the assotistiong that thereupon defendant was organized as an 
Tiiimeis cerperationg that plaintiff was ene of the erigimal sub- 
seribers for 20 shares of the eaxpital stock of the corporation at 
the per value of $2000, and by his subscripiion agreement transferred 
and aszigned hig interest in his $2,000 ocertifieate of depoait in 
the association in full payment of the capital stock of the core 
poretion subseribed for by himg that pursuant to thie subseription 
agreement defendant delivered to plaimtif? ite ecrtifieate of stock 
dated April 35, 1930, for 20 shares of eapital sieck of defendant 
of the par value ef $100 o share and received in payment therefor 
plnintiff's ecertifiente ef deposit for $2000 im the asaeciotion. 

The affidwrit alee averrec thet April 6, 1950, plaintiff 
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applied te defendant fer a loan of 15003 thet the lean was made 
on that date and he executed and dehivered tc defendant hia 
promissory note for $1500; and that defendant ise Bat imcebted te 
Plaintiff in any sums, but plainsirf i ingebted to defendant in 
the sum of $1500. 

Defendant contends that Pisintiftf ig attempting te evade 
the effect of hie signed agreement of April 7) 1930, to suber the 
for enpital stock of the sorporationg that this agreement ia an 
effevtual bar to hig reeevery in this cause; and that, inaswack ag 
he purehaned 20 shares ef defendant's stoek with his S200 gertie 
fieate of depesit in the neo ciations he cam net new revover that 
$2000 er any part of it on the theory that 4 still remeaina in the 
form of = lean or ceposit. 

Plaintiff's theory is thet Merch Vo 1929, he lent the 
agaeeintion $20003 that he was repaid $1358 of the loan im April, 
1956, amd that the corporntion is still indebted te him for the S6a5 
balance of the loan with interest; thet his signature to the stock 
svubseription agreement and the note for 81500 were Brocured by fraud 
and that he signed those documents ot che time he was repaid T1356, 
after he had been advised by the secretary of the eorperation, in 
whom he reposed confidence, that they were simply a receipt or paper 
for the records} that he was illiterate end did net knew the cone 
tents of the instruments: and that thease were questions of fact upon 
which the determination of the jury and the judgment of the trial 
court Kaawegu ahould be held te be conclusive. 

For a proper underatanding and determinntion of the quese 
sions presented by thie appenl it ia aeeesecry te detail the evi 


denee somewhat fullye 
It appeared that Lowie Sandler was secretary Of defendants 


‘which wag incorporated April 28, 1950, and that prier therete he was 
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secretary of the same Company operating as a eommon lew trust 
under the name of the Superior Loam & Hor tgage \seoelations thet 
while secretary of the latter corporation ke met plaintif? in the 
Community State Bank, and, upon ascertaining thet he hag @2000 on 
Geposit there, urged him te deposit that amount with his agcagint len, 
Promising him that it ould be withdrawn at any Sime and would é¢raw 
interest at the rate of %% per annum, and thet if he left 4t with 
the seceeiation for ome year or longer i+ wOLLG @raw interest at 
the rate of 11% per aniums that cundler wrete oy: & ¢heck fer $2000, 
whieh pleaintirr Simned and delivernd t@ him, and « few éays theree 
after, March 79 1929, plainsire Fecelvec from the ResOcintion ite 
certificate of deposit fer thet amount, which provided: 

"This certifioate of éeposit beara interest from date 
hereof at the rete of 7% per annem if eaid amount ie on deposts 


for any period less than One yenr, and at the rate of 112 per 
anwum for exch full year that amount is on eeposit with the undere 


signed .* 
It further appeared that plaintiff had been @& dry gonads 


peddlers that he had resided in Chicago 16 Yenrs; that he had come 
here from Canada where he had resided two or three years aubaequent 
to hie arrival from “Wasiag thet he had S0meé Limited financial and 
business experiences and that plaintiss had on three previouy 
OCcasions deposited with er lent money to the sseecintion end in 
these instances his money hac been repaid. 

Plmintiff testified in his we behalf that all ef his 
ienlings with either the «snociation or the corporation were with 
‘Sandlers thot he waited & year before requesting payment of his 
92060, #0 that he might get 12% interests that he then went to the 
iseetnston’s effice and awked Sandier far his money, His teut imoeny 
5 


%o what cecurred on that and Kis maext visit te Candler's effice 


best atated in his own languages, as follows: 


“He oaid "Il ean't give you no money.’ He was caught in 
bank - whet bank I don't know. I wnids "Mr. Sandler, when you 
ing to give me money?' ie said, ‘fou knew me, you heve confidence 
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in me five years. Thirty days Inter you will get your mene;.! 

"lt went away» Thirty daye later, [ think a month later, 
I ¢ome up to Bre Sandler and ack him fer the monaye Me antd "Rts 
Revits, you have te wait. “ee don't pay to nobodye! 1 say, ‘Mrs 
SemdLer, 1 tuke your words I need the soneye’ 1 oaid, '! iaeue 
eheckn; you said te do that, thirty days laters’ de anid, ‘How 
much you issue checks?" I said, ‘thirteen hundred or some, I don’t 
know how much, i didn't figures’ He eaid, 'I emam't do it, but you 
know me a long timt, I give yous’ - He made cheek 01355. I anid, 
‘How mick an amount ie 91335? “hy not even thirteen hundred or 
thirteen fifty?' He enid, ‘Don's verry; you get your money.* 

“He brought me paps and beeks to sign. I said, ‘How 
much you want me te sicn for my money?’ He anid, ‘Arey you afraid? 
You will get your money.'* 


As te subsequent oecurrenees plaintify teeiified: 

“So after that I seen him simost every two weeks; I was 
Gepouiter in the some bank re Sandler. “very time 1 saw him he 
gaid, 'You get it, you will get it, you wi1i get it.’ 

"He dragge¢ me slong here until 1931, I think Juneg i 
some up rs i no gl "tr, SEMER 6 re sees me hereg 1 need the 

‘ys © need money news 1 got : the ez rangement a 
yarn all is going te get married ijth of dune; © need the + 
You got to pay it, or 1 start guilt.’ He anid, ‘You stuart to sue mie, 
Sed bless yous You start te sult me, we get a judgment sgninst 
ef I galdy "Shat co you mean?’ Ue wald ‘Se corporates! I anid 

‘When?’ ‘Last years’ I gnid, *i don't think so. if you heave a 
corporation, other people's money.’ He mid, ‘the corporation 
take ever and go to pay everybody after all,** 
Plaintiff alee testified that “andler imaisted that he turn over te 
him the $2000 gertificate of deposit befere ke would say him She 
1.335 and he did a0. 

Sandler tes:ified in defendant's behalf that following 
a weeting of all eof the members of the agse¢intion April G», L8a0, 
plaintif? came to the office of the company April 7, 1940, and in- 
quired ae to what had happened at the meetings tact he told him they 
deeided to incerporate and that everyone whe wighed to become « 
ateckholder in the corporation had to subseribe for stock; ani that 
plaintiff signed the “steek subscription agreement” at that tine. 
(The agreement authorized certain trustees therein named te oct fer 
the wubscriber and by its terms transferred and ascigned the $2600 
certificate of deposit to them te be im effect aurrendered to 


defendant in payment of 20 shares of its expital stock for the 


. gieseriber.) He testified further that the next days April 3, 


aaa intel 


1930, plaintiff, having made no request or demand for hie 92000 
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loan or d¢posit, or any part of it prior te that time, came to 
deferdant's office and teld Sendicr the} he wantec te make a loamy 
that Sendler tolé him he could have o lonn of $1900, which he 

n@greed te take; thet after plaintiff signed the nete fer OL500 he 

wae given a check fer $1535 and he deliversd to Sandler, upon hia 
demand, hin 22000 certifiente of deposit (which umder the sub 
seriptiow agreement ef the day before had been transferred and 
assigned in payment of 20 shares of (efendent's sto¢k) ae sceurity 
for payment of the pisaey that the $168 difference between the $1500 
leen as evidenced by the note and 21345 received by plaintiff 
represented a prepayment of interest on the loan for eieateen months 
at the rate of 72% that the mote wee payable in 75 weeks at the rate 
of $20 « weeky that plaintiff would have heen repaid hie $Rb00 deposit 
any time upon his request or demondg and that he delivered te plaintity 
persenelly the certificate for 20 chares of steek in defendant core 
poration abeus april 30, 1930. 

Om erese-examination Somiley tosiified that ne payment was 
made ty plaintiff on the $1800 notes thet no effort wae made te exaet 
payment of weme until December 24, LOSS, when jud@eent wes confenred 
en it after action im the inetent cose had been instituted ard summons 
served on plaintiff November 1a, 1932; ard thet the only letier re= 
queating payment thet he distinctly rememberce sending plaintiff was 
that eof July 22, 1932, after defendant hac reeeived plaintiff's 
attorneys’ letters of July 3 and 20, 1932, demanding payment of the $665 
valance due plaintifi. 

in rebuttal plaintiff denied thet he eigned the subyeriphion 
agreement April 7, 1930, or that he even sow Sandler em thet doy, and 
he alse denied that he ever received = certificate for 20 shares of 
eteek of defendant corporation. He testified thet when he signed the 


mote in evidence there waa nothing om the paper exeept the amall 
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prints that the blank spnees were not filled in am that Sandler 
told him, “this is a receipt fer the money what you cot" that, 
when Sandler asked him to sign the inetrument in evidenee as a 
steck subscription agreement, he asked Sandler how many signatures 
he wanted him to sign and Sandler said, “we have to keep a reeord ~ 
you have full confidenee in me five er six yearn, and I wouldn't 
cheat youg” and that he then wigned it. He further testified that 
at the time he received the $1338 he signed both documents without 
knowledge of their contents, relying entirely upon the honesty of 
Sandler » 

Defendont declares that the present status of the parties 
is that defendant doea not owe plaintif¢ 466% or any other eum ef 
moneys that plaintiff owns 20 shares ef stock in Gefendant corpore 
ations and thet plaintiff owes defendant $1500 on the note, I 
insists that pleintiff is bound by his signature te the aferenone 
tioned subscription agreement, which moeificd his original centract 
ae represented by his $2000 certificate ef deposit, and extinguished 
any obligation on the part of either defendant oY Ate predecessor 
aseo¢iation on that certifieste, and that thie is true even though 
Plaintiff wae illiterate when he sigmed it. it ia urged thet « 
written contract can not be voided, varied or contradicted by parol 
evidence and several eases are cited to the effect thet even an 
iliiterate is bound by his written contracts thet if he eon not 
read it constitutes negligence on his part to sign «a contract 
without heaving it read te him. 

We fully agree that is the extebliched law, but none of 
the enses cited is applicable to the situation presented by the 
Case at bars inasmuch aa it did net appeor in any of them that the 
Signature of the party was obtained by fraud, duress or mise 
er esentas fons We are of the opinion that the rule vontrolling 
the determination of the question presented in this enuse ip 
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correctly set forth in Fowler Gy orks ¥ 


110 Tllse Appe 186) 129-30, where the court 


“The rule ie elementary in this etete, where the 
distinetion between lew and equity is preserved, that the frend 
whieh 111 defeat an action at law upon «a sealed?’ imatrument ia 
wonfined to fraud in the oxequiien of the inotrument, such ag 
the misreading of the imetrument, the substituiden ef one paper 
for anothers, ox vhere, by other device or Wiekery, the maker 
wae induced to sign and aeal it, Believing et the time he wis 


eigning ond secsling a different paver.* 
the seme rule ia enunciated in hd mey & Starvette Co. 
Xsf' Rourke, 172 llie 177, 18283, where the fellewing language 
is used by the court. 
"But the evidenee shows that the appellee Was an ignerant 
BSN, ond could not rend or write, and signed the receipt by ma 
Kis mark. There ie evidence Gerding to shows that he did net under« 
stand the paper signed by him te be a release of dummgesge The 
q¥@otions whether ox not the appeliee underatood the paper signed 
by him to be a release, or a mere receipt, wae sulmittied t¢ the jury 
by instructions given beth fer the appellant and the appellee. The 
Jury have found thet he did net widerstand it to be « release 
Defendant's counsel atreases and reiterates the fact that 
plaintiff did not testify thet he was unable te fend the ingliek 


ienguage, That is trues But we are eonatrained te believe that 





tao 





when he wae interregated as te chether he waa able to read and 
write the Ongligh language he wae net afierded fair opportunity 
to amewer the question. ‘The question was fellewed ey objection and 
extended colloquy between counsel and the court, and when the court 
finally ¢ecided that he might anewer the question was not repeated 
to him, ond hie anewer was “le, I cannot write,” Sowever,s hig 
ability or inability to read “nglich ean not alene ¢ontrel the 
éecision of this cause. 

“hether or mot defendant's signature to the steck aub~ 
scription sgreement and the mete fer 21600 was proewred by fraud or - 
trickery, at the time plaintily received the $1438, was peouldarly 
& Question for the jury to determine from oll the facts and eire 

_ CUmetances in evidenee. 
: It was their duty to and they unquestionably did consider 
7 
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that it wae Sandler who wrote out the eheek fer plaintiff at the 
time of his ceposit er loan of $2000 te the asseeiationy that 
plaintiff waited a year so that he would get 11% interest inctead 
of 7% for hie money} that about  pril 1, 1930, when he first ree 
guested his money, he wen told to euse back in thirty daysz that 
April 7, 1930, when it is claimed thet he signed the ateck sub- 
seoripiion agreewent, transferring and assigning hie 62000 eertifie 
Gate of deposit in payment of the 20 shares of stock in the eorpere 
ation, he wae mot asked by Jandler for his eertifiente of deposit, 
although the agreement iteelf provided thet it be turned ever to 
the trustees for eeneelletion; that it kas met yet been cancelled 
end that there wee mo warrent for the issuance of the corporation's 
certifients ef stock te plaintiff until the eertifieate of depesit 
was cene@liedy that the very next day, April S») 1950, according 

to Sandler, plaintiff discovered that he needed money ond requested 
@ loan from the sasociation and that he acquiesced in Sandler's 
action in charging him $165 for the purported $1506 loan, allowing 
him but $1335, when, again, according to “andler, he could have 
eellected the face value of Bie $2000 certifiente of deposit plus 
interest if he had mot avsigmed it the day beforeg thet “andler 


testified that the $168 deduetion from the amount ef the loa 


represented a prepayment of interest on the note at the rate ef 7% 
for 18 monthe when, in fact, interest at 74 did not figure that 
amount either for 16 months or for 75 weeka, the actual tera of 
the note; that, according to Sandler, he demanded as security for 
the note the cortifieate of depesit which he knew wae worthless, 

it having been transferred and assigned the previous day by the 
subscription agreement executed in candler'e presence and delivered 
to himy that although the note wae payable at the rate of $20 a 


week and not a single payment hod been made on it, no effort was 
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made te enforee its payment until after summons had been served 

on defendant in thie enuseg and that Sendler, having in his 
pesseseion the certifiente of deposit he knew te be worthless 

aa security for the $1500 mete, testified that he personally 
éelivered to plaintiff the evrtifieate for 26 shares of defendant's 
stock instead ef substituting 4¢ fer the Worthless security on the 
note held by him in the company's behalt. 

Defendant positively asserted in both its original end 
amenceé affidavit of merits that it reeeived plaintiff's jacos 
eertifieate of deposit in payment ef 26 shares of the corporation's 
stoek at the time of the execution of the subscription agreement , 
and there wae ne averment that sandler demanded and recelyed the 
certifiente of deposit as security for the alleged $1590 Loan 
represented by the note at the time that SYanssction was ¢laimed to 
have taker places Defendant's original theory as te the time ef 
the celivery ef the certificate of éeposit to it appears te have 
been abandoned om the trial. 

V@ are clearly of the epinion that the jury was duatiftied 
im the ¢onolusions reeched by it. Practieally every circumstance in 
the gage not enly indicates, but demonetrates, that plaintiff's, 
signature te beth the nete and the ateek subceripiion agreement was 
secured by deception or trickery. “e are eonvineed from a painstaking 
examination and consideration of all the evidence that, beeause of 
the confidenee reposed in him, plaimtify trusted “andler implicitly 
When he sévised him that it was just a receipt and paper for the 
records that he signede 

There are go many significent admitted er preven facts 

im this record that stand out as veritable beacons to light the way 
to the truth that it was wellienigh impowsible for the jury te be 
-* a in the trial of this eanuse. [t ie difficult te conceive 
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of an experienced officer of a company, engaged im the oma lean 
business, overlooking or neglecting to imeist om the delivery to 

it of a (2000 eertifieste of depomit, the delivery of which was 
provided for im hin sieok subseripiion agrsement. It ta just ag 
#iffioult to cenceive of the same officers the very mext day, take 
ing the worthless inctrument, known by him te be euth, &s security 
for a sete evidencing a $1800 leanne it is even more vigfiewLt to 
toncelye of his permitting « $1500 loans payable at the vate of #20 
weekly, £9 rum approximately two years and eight monte without 
making any effort te ebllect it. 

Then we behold the same seeretary graciously and benevoe 
dently delivering te a $1500 debtor, from chom he had reewived 
worthless security, a perfvetly geod certificate fer 20 shaven of 
defendant's stock and permitting the note te remain usecured. Ty 
it not alee incomprehensible that plaintift would on one day divest 
himself ef = $2000 certifieate ef deposit, thet defendont ts secretary 
testified was collectable at any time with 11° interest, and the very 
next day discover that he had to berrow $1535 and pay [16% to the 
peme company “er the privilege of making the loan? 

Defendant's counsel coneedeg that Samdler made o mistake 
im delivering the certificate of steck te plaimiif?, bat attempts 
%@ exeuse Candler’s apparent lapse in conduct by stating on page 39 
of defendont’s brief that Sandler, us secretary of the amoll lean 
eompany, “did not know thet he had to keep 44 ce sollateral.® The 
failure of defendant te attempt to enforce payment om the note 
counsel cheracterizes om page 45 of (efendent's brief ag “a careless 
@eley in demanding payments" Plaintiff's conduet in aecigning 
| April % 1930, his $2000 certifieate of deposit for which Sandler 
testified he would have been paid fwll value that day, the next day, 
on in facet amy day, ic hardly reooncilable with plaintiff's request 
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for a loan from the same company the very noxt day, and can not 
be explained away by defendant's counsel’ « statement on page 44 
of defendant's brief that “ever night and fellewing hig execution 
of the s'ock aubseription agreement, Reivits may have repented of 
Ais action." Such an argument ie illerienl and wicenvincing. 
If a man im plaintiff's cireunetanees needed GSC, or O1S3H, 
April Gy 1930, he wust have known that he meeded it /pril 7, 1950. 
Tf Sandler's testimony that plaintirr could heve resliszed the full 
value of his certifieante of deposit, plus 122 interest, April 7 er 
Sy 1955, were true, what reasonable can eould or would believe that 
imeteed of turning it im fer needed each he weuld have trated it in 
for steck in the corporation and $6 60 the same company the very 
mext day and pay $165 fer the privilege ef securing ©1355 on « 
91500 loan, repayable at the rate of #20 @ week for 75 weeks. 
We find no merit in defendant's contention anh are of 
the opinion that every significant feet im the reverd aupperts 
plaintiff's theory that both the subscription agreement ané the 
note were signed by him when he wee repaid ©1535 on eccownt of 
hide $2000 eertifieate of ceposit on the fraudulent representation 
of Sandler, secretary ef éefendamt, and ite prececeasors that the 
papers presented for his signature vere nothing more than « reeeipg 
for the money paid and «a document necessary for the company's records. 
The verdict im thie ense in net only not against the 
manifesé weight ef the evidence but it ie cleerly and abundantly 
supported by competent evidences. 
4g 40 defendant's contention that imaumch as plaintiff's 
money was deposited with or Lent to defendant's prodecesser agseciation 
NO liability attached to defendant corporstion and none was akovn on 
the trial, it ie sufficient answer te state that ¢efendant admitted 
both im ite original and amended affidavit of morita that the officers 
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and trustees of the asseeiution recommended that the aangeisation 
be reorganized as e corporation and the corporation was orgenined. 
The situction presented here is not that of the aele ef all or 
Part of the ageets of a company or corporstion to another core 
poration for a vuluable consideration, but is that of & successor 
Gorporation taking over in their entirety all of the svete of ite 
eeorganized predecessor. That the corporation recognized ite 
responsibility end Lisbility is evidenced by Sandler's test imony 
that defendant paid all of the nOlders of eortificntes of depoait, 
who @id not subseribe for stock in the carporation, the amounts 
represented by their certifiesntes. 

he prineiple ig well established thet if the aseete of 
& company (association operating as a common lew trust er gore 
poration) which thereafter ceases to funotion, are turned over to 
& Buccesner Corporation, without the payment of any value but 
merely on an exchange ef steck, then the succeanex corporation 
impliedly seuumes the debts of the Pretevenzor company . 

This doctrine is well stated in skiryin Opersting co. 

BEM ELectrig Soe, (Oklae) 174 Paes O69, 1073, where 





"We are of the opinion that ouch a tranceetion was une 
Gonscionsble; that it was in effeet an offers te defraud the 
Greciters of the old eorporation, or that would operate og a 
fraud sagainat sueh ereditore; that the new Corporation ig a mere 
Continuation of the old one, under a slightly different namey and 
that a crediter of the old eerporation may lock to the new one 
for payment of ite claim. “¢ are supperted im these cenelusiong 

the ablest writers of cur text=-becks and c¢eeinieons of our 
| @heet courte. The rule is thas stated in ¢ eon om Core 
Porstions (aa Bée) geese OO8Rs 
e *cucceeding corporations sre net infrequently held 
siable where there may sot be etrie¢tly a congelidetion. Generally, 
& Hew corporation is organised by the steckholderg of an «ld 
Concern and reeeived the property of the old, the orcditers of the 
o corperaiion proceed directly against the new. ‘This rule 
applied ¢apeei where guch arrangement and the transfer of 
ne property ie mace for the purpose of defrauding the erecditera 
the o1é company. Thus a corporation composed of vubstantinily 
@ seme utockholders, receiving without considernt ion all the 
Opertys including » certain contrect for the aule of goods, for 
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the purpose and with the intent of defrauding the ereditore of 
such former company, wan held Jiuble om a contract ef the old 
comp entered into before the transfer ef the perty» 

Where the concolidation results in terminating the existence 

ef the constituent companies, ead there is ne agreement ee te 
Liabilities, the consolidated corperstion will generally be 
entitled t¢ sii ag yy weed and will be anewernble for 211 the 
Liabilities ef the corporation. Aad if the successor ie 
techuiesliy a new corporations and the eld hae agtually censed 
to exiat, and ali ite aseete and franchises have passed to the 
nev, ane it is & sere Continuation of the eld, the liabilit 
continues. Seither inw mor equity will permit ome corporati 

te take all the property of another, deprive it ef the meane of 
eee debta, enable 1% to diasolve ite corpornte exintenee, 
and eo tisel? preectieslly beyond the reach of ered iiora, 
without essuming ite Liabilitien.*” 


Yor the svengene stated herein the judgment of the 


Municipal cours is affirmed. 
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This eppeal seeks to reverse a juigment entered fer 
defendant, Jeremiah ¥. Modraw, upon a directed werdiet in a 
aetion fer fraud amd deceit brought by Jennie Le Kolb, plaintiff, 

Plaintiff's decleration consists ef six scumta, The 
first alleges that suguct 25, 1928, she owned real eeteate in 
Yetroits Michigan, and Windsor, Onterioj that defendont represented 
he had contracted to purchase and was about te seqaire title te 
property oat 4715 Malden svenue, Chicages, subject to a first 
mortgage of £115,000 and a second mortgage of 930,000 that he 
alee represente< to her the Halden avenue property wae worth 
$209,000, and was leased November 23, 1924, to certain tenants 
4 under a valid written lease for a period of ten years ot a net 
? anual rentel of $26,000, thet the tenante hed purehosed, owned 
: and placed in the building furniture et a eget of 229000, were 
i Pesponsible, had paid monthly rental wider the lease and mo rental 
3 Concessions had been mide to themy thet ell of theee representations 
Were falne and made by defendant knowingly and wilfully for the 
‘purpose of inducing, misleading and defrauding plaintiffs that 
| 4 Plaintiff, relying on these false representations, entered inte 


a verbal agreement with defendant to give her Detredt, Michigan, 
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and Windsor, Ontaric, property, one liberty bond and $49162.04 in 
eesh for a one quarter interest im the Malden avenue proportyy 
that August 27, 1928, she convoye’ her property and paid the 
$8,362.04 to defendant, who éid not nor would not convey to her 
the one quarter interest in the Malden avenue property, but did 
give her a certifieate for 125 shares of capital esteek of the 
Malden avenue Guilding Corporstien, which steek he falcely and 
frauwiulently represented te her woe a one quarter imterest in the 
real estates and that she discovered thereafter such atoek 44d net 
represent a ont querter interest im the real ¢etate. The other 
five counts contained averments to substantially the anme effect, 
eoncluding with an allegation that plaintiff tad been domaged te 
the extent of $26,0006 

Befenéant filed a ples of met cuiliy to the declaratiane 

Plaintiff, the osiy witmeses on the trial, testifiec that 
she and defendant, and his wife, had been friends for fourteen or 
fifteen years and had visited back ond ferth te the home ef each 
other; that August 26, 1925, defendant called at her residence and 
teld her he had wade a contract to purchese aud was sbout to acquire 
® plece of property on Malden avenue valued at about P2009 ,000% that 
he woe short $26,060 of the purchase price and thet it wee a very 
good piece of propertys that it hed a first mortgage on it for 
$115,900, and a second mortgage of $50,000, that 1+ wae Leased 
Noverber 20, 1924, to Oxruce Feuchtwonger (aleo kmown ae Bras 
Fisher) and Stephen Lucsak, under s valid written lease for a 
term of ten yeore at $22,006 a yearg that ne concessions had been 
made to the tenants under the leases that she asked cefendont if 
it was = good Lease and he etated to her that he and Br, Jarrett, 
hie attorney, had thoroughly exemines oni investigated the lease 
end found it to be a valid Lease with responsible tenants who paid 
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their rent monthly? that the tenants owned the furniture in the 
building, valued ot $22,000 that the rent wag to be paid monthays 
and that defendant made her an offer in writing te sell her a one 
quarter interest in the preperty for $20,000, which offer was ag 
felicwal 
*Chieagd, lilinela,s 
“I will give Pony ma ie ng in the buliding 

at #4515 (4715) & 4517 (@77) Eeliden svemue, Chicago, for 

ty'a"First of Sido, 000-00 nad a End nertgnge ofmatcay, Se 

Theusamd Dollarse 

(Signed) J, i+ KeGraw* 

Plaintiff further testified that defendant requested her te visit 
and inspeet the property with himj that on the eome dey uhe accompanied 
him to the property, where he introduced her to Mra. Fisher, and the 
three ef them went through various apartments of the building and 
exomined the furniture, and that she was efforied an opportunity ef 
inquiring pereonaliy aos to the truth ef the atetemernts made ta her 
_ by cefendant concerning the lease; that she advised defendant that 
p: the proposition looked good io her, Wut that che did net hawe $26,006 
“oushg that che told him that she had property in letroit, Michigan, 
and “indser, Ontario, which she would convey to him as pert ef the 
_@onsiceration if that was acceptable to Himg that she ami defendant, 
and hia wifes went to Detroit, Richigan, and “indoor, ‘Onteric, where 
- the properties vere investigated an¢ that thereafter she conveyed 
these properties te defendant aa part of euch consi¢eration after 
4 eir reapective veluce bac been agreed upon; thet, upon their returm 
te Chicago, plaintiff paid defendont 94,162+04, the balanes of the 









29900 sonsideration for her owe quarter interest in the Malden 
Averme propertyy shat August 29, 1925, defendunt ami his lawyer 

, @livered to her a certificate ef steck for 125 shares of the 
vital stoek of the Malden Avenue Building Corporation, which had 
ineerporated with a eagiteliszetion ef 560 shares ef stock 
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at $100 par value ench to take title to the propertyy that she 
teld defendant ond his lawyer she expected to receive o deed 
representing her intorest im the property, but that she accepted 
the eertificate for one quarter ef the capital ateck of the 
corporation. 

Plaintiff slee testified that shortly ofter the den} 
Was closed, and shout the time she expected te reeeive some 
money from the Halden avenue bulidings she wae adwiaed by 
égefendent that he hud just been informed, for the firet times 
by Sve0 Fieher, the tenant, that the purported lense of the 
building was fraudulent amd that tut, vhe oened end acld the 
property to defendant, hed induces’ Mra Fisher te enter inte the 
lease so that the property wmicht be seld ot a higher price, and 
that Wrese Fisher did not own the furniture at slig and that 
defendant aleo informed plaintiff thet Mra. Fisher told him the 
leesecs bad a private arrangement with “tut to pay ae rent, thet 
they had paid no rent and were not in a financial position to pay 
rent. 

It appeared, om erceceexamination, thet when plein: iff 
Wigited the promises with éefendent emi met Bra» Fisher she avked 
no queetiong sbout the lessee. In reapemse to a question addressed 
te her by the court, ee te «hether or not whe dleeussed any buciness. 
concerning the preperty ox the lesce with Mree Fisher, she answered 
“no,” and when the court asked “why,” plaintiff etated, “i had ae 
object in talking to rn. Pichere” Plaimiiff waa then sxsmined 


x 


by the court ase foliowa: 


a *“G. But you were buying some property Trem hes? 
Ae Yous I tock Mr. HoGraw'e word. 
4 Ge But you could have inquired about the Leanne and 
. everything concerned about it? 
Ae Yee 
Qe Bothing prevented you from coing 1%? 
Ae Bae* 


: 
Tt further appeared that om this wieit plaintiff exemined the furniture 
{ but did not ask who owned it, that plaintiff was familiar with ite 
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Value, stating thet in her opinion it wae very goed furniture 
and suitable for guch an apartment buflding. 

Tt aleo ¢oveloped, on crosseexemination, that after 
defendant a¢vieed plaintiff thet he bed fownd out the leaae wae 
fraudulent, and that the tenant hed teen induewd to enter inte 
it by ‘Gut for the purpowe of stliing the building at om exhaneed 
price, and thet the furniture Mrae Fisher wae supposed te oon wae 
not owned by her, and although he hod been advised by hig lower 
that the lease wae in proper form ami told by (tut ond the tenante 
Sheat 24 was m valid lease, iS turned cul te have been fraudulently 
executed, and that he did mot know this o) the time af Bie trang. 
action with her and thet nebody could bave aecortaimed the truth 
about it at that Gime, plaintiff then eaid to defendant, *co ahend 
and use your own judgment amc get the peuple oui if you emns” 

I& also appeared that defendant Seld plaintiff, shortly 
thereafter, that he bac geused “tut's arrest and was proeocul ing 
him for fraud and obtaining money under fulee pretenses, and that 
thereafter defendant kept her advised of the progrese of the various 
wattere relating to the lease and the title te the property, amd thet 
he was trying to straighten out the tangle caused by the fraudulent 

lease and falee representations mace to him by “tute 
; At the conclusion of her teotimony plaimt it? offered in 
| evidences a certain declarotion, a bill of complaint, another bill 
' of complaint, an amended bili of complaint, an anawer, & ples ond 
” gb422 another bill of complaint. These pleadings had been filed in 
‘ verious couses, by or in behalf of BoGraw ae an interested partys 
3 Gn one wide or the other, in ao attempt to seeure redress against 







‘ Stus for his frevudulent cenduet im the sale of the Malden avenue 


ve property to hime 
: The ¢xdal court suetained objections to the sdmission 
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of these plesdinga. We de mot deem it neceusary to diveuse the 
theory on which the court acted, or the prepriety or correctness 
of his ruling, inasmuch en these decuments aprenr fully in the 
record, have been carefully examined by we and have received eur 
ceneiceration te the anme extent es if they hed been admitted in 
evidence. : 

Plaintiff contends that 211 of theae offered plendings, 
excluded by the trial court, cantained admissiens by dofendant 
that are competent end revelans te thie couse, and we, therefore, 
eet forth in substenee the pertinent sliegeticna ef ene of them, 
@s amended bill of complaint filec by Jeremiah ©. Meraw, ax his 
wife, against “tut et 2l., in the Superior court, Jume eh, 1928, 
as follows! 


. Mainants represent that on July 1,» 1925, they 
ewmneé certain Sisconsin property? that the defendants Gtut, 
cvned the property known ac 4715 Raiden Street, -hicege; 
thet Stut represented te orators thet the Halden Street 
property waa worth in eseeus ef $210,000 and was leased by 
a written lease to Peuchtwanger and “tephen iueszak at 
yearly rental of $22,0003 that the tenants were finaneiaily 
responsible; had paid their rent according to the lease fram 
Movember 28, 1924, to September 1, 19453 that ne cenceasions 
had been meade to said tenants, all of which representations 
were falee and were known by “tut to be foiac, and were mace 
for the purpose of inducing eratora te exchange their — 
Videeonsin property and execute and deliver their note for 
$4,000 for the Maiden ‘treet preperty: thet after the 

' exchange craters Ciscovered that the lease aforeanid was made 

; for the purpose of having the building ceceupied that 1% might 

be wold; that the lessees were in exit building as agents of 

. Stutg thet they had paid me rent under said lease from 

| Rovember 28, 1924, to March 15, 19253 that from March 15, 

i 1928, to September 1, 1925, they hed pais to Stut the net 

income from said building, lees operating expenses; thet in- 
atead of said property being worth $210,000, it wae worth not 
to exceed $160,002" 


The allegations of this amended bill are typical of the allegst ions 
as to Stut's fraudulent representations to NeGraw, cantained im all 
of the plendinge offered in evidenee, and we fail te discern what 

 pessible weight or foresee they add to the uncontradicted, undisputed 
evidence of plaintiff alreadyin the record to practically the some 


effect. 
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Tt io mot contended, nor even intimated, there waa any 
intention on the pert of defendant to cither deceive er defraud 
plainsiff. 

Tymamuch ag plaintiff testified that the Valuation of 
$209,000 placed upon the property by defendant wae merely his 
opinion as to its velue, and that ne agrechen: was made by defendant 
te give her anything representing her one gusrter interest in the 
Property except the certificate for 125 shares ef eteek im the builde 
ing corporation, «hich ahe accepted, it ig unnecessary to discuss 
either of these matters. 

Plaintiif's major contention is that defendant had not 
thoreughly investigated the lease in question but relied aclely 
upon Otut's representations te him, which subsequently proved te 
be fxlee, and thet hig lack of knowleége of the frete, which he 
stated to her, concerning the lease, established seienter in iti, 
and therefore rendered him liable for damages resulting te her by 
Teason of the tranenction. 

Lefendant's theery is that there was properly me ground 
Giselosed by the facts presented for an action of fraud smi deceit, 

and that the baste elements vitel toc euch an action were not shown. 

Plaintiff iuelate thet the various Pleadinge filed in 

Other enuses by defendant, and offered in evidence wy her, show 





“tint defendant relied eelely upon “tut's statements to Aim as to 
the validity of the lease and the occupancy of the premises, and 
. Cefendant wae not warranted in making the statements which 

he made to plaintiff, based only on stut's statenente, but should 
made a fuller and further investigation. Ib is ouffiecions 
wer to atate that these plesd¢ings disecleve that falee otetee 

ts were made to him by Stut and that he relied upon them, but 
we ig nothing in any of these proferred plesdings that indicates 
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that his investigation was Limited te atatements made by ctut or 
that he relied upon them exclusively. 
fe maintain an agtion fer frand and degeit 1% is generally 
reeognized that the evidence must show the representations were | 
that they were false, and mown te have been false by the party 
making them, and made te deecsive the other Party, or made as pouitive 
assertions, reckleesly, without knowledge ef their truthy thot the 
other party believed them te be truey thet the person making the 
purchsse, or entering into the comtrack, relied upon the representas 
tienes and wae induced to net beesuse of (hemp and thet he suffered 
damage thereby. 
The determining question presented on this appeuk is 
whether gelenter has beon established in defendent by the facts 
appearing in the recoré im thia eauae,e 
_Plainsirt ‘a teatimony was te the effect thet dofendont 
told her he hod examined the property, lease and furniture, ine 
terviewed the tenants and had his lewyer examine and investigate 
the lense, and as o reqult of theiy combined exominations and 
imvestigations he concluded the lease was valid, eontained ne 
| concessions, vac for ten yours 26 am aveual reetal of Flag Ky 

that the tenante paid their rent each month and shat the furniture 
_ dm the building wea owned by the leavers and was worth $22» 000 
‘The Pleadings heretefere referred to aimply disclose that cout 
exhibited the lease to defendent and mado the same statementa con« 
a Gerning the lease, furniture and occoupaney of the building an abeve 
enumerated te defendant, and thet they were false and he relied 


if upon 








Defendant did not make the statements te plaintiff ae of 
Matters within his om knewlecge, ond it must Kave Been just as 
‘apparent *@ hex, ae it is te us, that he was merely relating to her 
his belief or opinion formed ac « result of the examination of the 
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lease by his lawyer and himself, ani their inmveetigation of all 
available sources of information. 

To warrant an actiom for dceeit i¢ is umiveraslly held 
that falee representations must have been knowingly mace with an 
intent to deceive. It is conceded by plaintiff that the state- 
mente made to her by defendant conesrnimg the lease were not made 
with kmowledge of their fsleity, and were not made with any actual 
intent to cheat or defraud her. However, 16 ia urged thet an 
intent to deceive will be imputed to ome whe maken positive and 
wequelified assertione, recklessly, withewt knowledge ef their 
truth for the purpose of inducing another to «act on them. Te bring 
this cause within this latter rule it would not only be necessary te 
show that defendent felsely stated az true that of which he head no 
mmowledges but it «ould be incumbent om plaintiff’ to chow further 
thas he so represented the matters as to incuce in her mind a belief 
he Was eptaking from actual knewledge of the uattere represented. 
The evidence eleorly demonstrates thet wach wasn not the fact. He 
acted throughout as an honest mam end wan himeelf muleied by the 
@eecit of Stut, whe was guilty of the omly fraud diccernible on thig 
record.  tefendent explored every source of informetion available, 
eecking the truth as te the Lease ami the condition of this property, 
and we ore aatiefied thet plaintiff wae fully stvised thet his state- 


; mente te her were based entirely om Hie investigntions 


It ie true that plaintiff invested im this property at 
éefendant'e selicitetion. I: is sleo true that statement« made 


‘by defendant te her concerning the lease were false. That these 


dtatements were fealee was not diacovered by either of them until 


: shortly after the decl wee clewed: ‘That the frauulent eharacter 
of the leases affected irjurtously the velue of the property le net 


open to questions That the fraud amd deceit of Stut resulted in 
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Gamage to plaintiff, as weli ag cafendant, ig aonesied, But was 
defendant's comiuet guch ag rendered him Licble under the Ise te 
anever in dawages to plaintitt? 

the representations wed¢ by dcfendomt te plaintiff did 
wot wurpert to be within his pergenal knowledge and he 244 net 
ageume te 6 etate them. He noi enly advised plaintiff thet the 
information related to her by Kim wae geines 416 A veeult of Bia 
imvestigution, but he invited ker te imepeet the promicon ond the 
furmiture, and accompanies her on sueh inepeotion when he twtree 
Sueed her to the tenant amd afforded her an apportunity te test 
or Verify the infermation he hed theretafere reevived cml tmperted 
te her. Plaintiff wee a woman ef «t ieuet some expertenes in real 
estate tranaccifens and the sanagement ef sreperty, and testified 
#he yea familier vith the wauel metheds sf valuing real cateutes 
While it is true thet che wes purchectes on intereet tm the oreperty 


let J 4 1 ee 


fameciately from defendant, the concern ef hercelf aed defendant as 
to the velue and ether attributes of the property wae easentially 
the au. “he waa offered the some epsortenity te exemine the 
_ Premises ond lesa as Cefendant. the lew reauires incdivitualin, 
| iu their dealings vith ench other, te exerdiee proper vigilance 
. aut agply their etiention to theae poriieulara vhich are in reaoh 
ef theiy ebecrvation an¢ Judgement, ant met eless theiy ayes te the 
weane of information acceenttle te them. (Seckford Inge Gos Ve 
Varnes, 22 This “pre 1%, 23.) 

Theat ¢efendant and bis lewyer were Lied to and imposed 
“pon cannot ¢etreact frem hie endesrvor to desk honestly with pleine 
tife. That hic ctotemerts te her termed out te be false cannot 
change their character frem honert opinions based on an honest 
investigation with abeqlutely wo omgecetion of knowledge on his 
part of their faisity. How coun there be any basis for an action - 
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af fraud and deceit im the ebsence of the essential element of 
geienter? To held defendant cuilty of fraud anc deeeit under 
the facts disclosed would be uewarranted by any authority which 
has come umier our Bnoviedge or schservation. 

The rule eg to the erxential elements of an ection for 
fraué and deceit ie succintly oteted in Sntsley ve Johns, 120 Ilis 
468, 479, as follewat 


"The ground ef nection is fraud ond damages There must 
be a ettenter, a misrepresentation, aud a consequent loss. Fraud 
incl: #8 an iniention to deceive. if there ia ne such inventions 
the purty bonestly <iving hie own Baers beLieving he ia stating 
the truths is not Lisble, theugh the steteuent be shelly untruce 
Where, however, he knowingly «tates what ia witruec, a fraudulent 
purpose muct be inferred; ave when the atatement relates to the 
matter incuiree of, and being relied om neoessearily brings ¢aemge 
to the person so misled, hw having no Knowledge of iw untrutin, 
the nttion will Lie.* 


Im Billetrom vy. The triple Yrené Tire “oe, 226 Uli» sppe B80, BGR, 


Pee NRA i 





YA vevresentation to constitute the basin af an setion for 

frawsi and deevit mast nos only be false and knaewn $0 be folee by the 
person making it or, made as a porltive assertion | Fash eaay without 

knowledge ae to ltw trubh, bul the person to whem it is mace aust 
x ieve it to be true. and rely upon it, and be tnawueed by such ree 
MMauce to onter into the cantyact or make the purchase in questions 


| Herude Vso APbugkie, Gl Tlie 5513 Wachamuth vs Martinis, 154 Mie 5152" 
Thie ia met @ case where stetements were wade by defendant 
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{ wnder special cireumetanees imposing « duty om him to knew the truthe 
The seurees of hia information were e ousily aveiiable te here She was 
2 interested in the purghace of the property, au well aa hes ami if she 
 @ew f1% to place her trust in the reault ef Bie investigacion ana that 


| proved to be folse and erroneous, through no fault of his, the law 









wit net reliewe her from her own “ont of ordimary prudenee. (nm the 

“ether hand, 15 may well be that even the moct etavekine investigation 

on her part would, in all probability, have beon no more aveiling 
gainat the machinations of Stute 

4 After full comsideration of 2231 the evidence, including 

the plendings filed in other causes which were offered in evidence 
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Wut exeluded by the trial court, and ali sessensble inferenee| that 
might be drawn therefrom, ~¢ «re of the Opigicon that there waa ne 
evidence im the record tending to prove the casensial aliegution of 
Sehanter, and it was clearly the duty ef the arial court to direct 
& Yordict for defendant. 

It fas rule tee well established :5 eQykire sitatien af 
authorities that, if the evidenee and the veusoneble inforeneon vhieh 
may be Gramm therefrom do net tend io preve one or move maburial 
averments of the ceclerotion, it Lo met ervey is give a peremptory 
instruction. (Ziper v+ Green, 216 Ile App. 59%, 595.) 

Other points have teen urged, but in the view © bake 


ef this eause we deem it Uhicceesary to dincuse them. 


Per the rensona indiextsd Ske jucgment ef the “wperier 


@ourt is affirmed, 


Gridley and s¢amlany Ide, concurs 
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Enown ae Mres James fa \ 
Uedinley, 

Appellee, APSEAL PROM CIRGUIT 

Ve COURT, CUGOK COUNTY. 


THE CORPORATICN OF TH ROYAL 
BACHAWGE ASSURANCE, 
‘epellant. 
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274 1.4. 653! 


Wi, JUSTICK GRICLEY DSLIViRED THE OFISION OF THE cOUPT. 


im an setion im gseumpett, commenced Moreh 6, 1950, 
Dawec upon defendunt's policy ienued January 14, 1029, and 
imeuring plaintiff againat lees of six pieees of jewelry of the 
total specified value of $4,086, there wan a trial before a jury 
im Maroh, 1935, resulting in a verdict and judgment sagainat 
defendant fer 93050. The present aspeal followed. 

Plaintiff's declaration conetated of two epecial counts 
ef subetentially the same allege tions. 4 eopy of the policy is 
set forth in heee verba,s vhereiay iz etated, inter slia, that the 
amount imeured is $405043 that the premium ie $102.88 thet the 
Corporations “hy this pelicy of inaurenee, does hereby inaure Mrae 
Jomen Re Mediniey, whoge ad@rese io 19 Es Cedex Shep “hienwes Lows 
if any payable te ageured, for the eum of $4050, om jewelry, from 
Jomuary 13, 1929, st neon until Jomacry 14, 1930, at noong” and 
that “this policy covers on jewelry * * as per echedule attached, 
im sll situctions, ageinet 031 riske or loss or domage arising 
from any eouse whatieoever, except as hereinafter provided.” ‘meng 
the provisions er exceptions in the provision: “varranted thet 


the assured de not engaged im or in sny way connected with any form 
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of professional entertaininge” Attached to the poliey is a 
echedule or rider, deseribing the oix pletes of jewelry and stating 
their respective values, - one of “hich is deseribed «¢ « lndies* 
diamond ring of the value of $1000, Im the first count of the 
declaration, after stating the execution and delivery of the pelicy, 
etese, plinintiff alleged that om Hareh Lily 192%, vertain of the 
jewelry so imoured (211 except sadd crime velued at 02000) was 
stolen, taken and carecied away from the premises of plaintiff,* 
of the value of 236503 thet forthwith after the aepponing ef the 
dese ahe gave notice thereof te cefendwnt, amt within three months 
ene presented to it her claim thersfer, et¢sj and that although 
whe has kept and performed all things in ¢he policy contained on 
her part te be kept and performed, and slihough she hay eusta ined 
the loss, yet defendent ofter mumexous requeats has refused to pay 
to her the amount of the less, ete. 

to the declaration defendant filed « plee of the general 
iewwe and three apecial pleags, vise, special plea Me» 1, an smended, 
and special pleas Neee 2 and 3. ‘he court sustained plaintiff's 
demurrer to special plea oo 4, ond before trial plaimtify filed 
replications te toe ethers. In sapevial plea Noe ly S08 amended, 
defendont alleged that plaintiff, for the purpose of precuring the 
issuance of the policy, on or about January 10, 1920) presented 
te it a written application therefor (copy of applicetion aet out 
im full), ond slse a sehedule of the jewelry evbstentially the sane 
as set forth in the policy; thai in the application she mace the 
representations and statements as therein mentionedg and that 
é@efendant, believing the same te be true and relying upon them 
decued and delivered the policy. And defendant further alleged 
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| That in said application plaintiff knowingly and 
faleely ateted that she was Yegiding with her husbend, one 
Jnmes Ae Hedinley, at Noe 19 Gast Cedar street, Chiesyes that 
he Was an execubive, that the name of hig empleyer was the 
Vent Penn Steel “es af Tarentums Pas, and that she wag not a 
public entertainers that nl] ef eaid statements were mace for 
the purpose of cecciving and did deeeive ity that im truth end 
in fact plaintiff wes not reviding with Jomen B. UeGiniey at 
ors age Sha% oe ee te meh gy of said Steel Coe, 
she Was @ public entertainer Living separate and apart 

from him, and at said 19 Saet Cedax Streets “hicagas, was 
conducting “a place for the coneoctien anc sole ef alechelic 
beverages, consisting of whiskey, ging beer and other aichhbolic 
concoctions and othervine wntertaiming and amusing thove whe 
Geaired to exllg” that sll of these fnets plaintiff well knew » 
and thet cefendant, relying upon the otatemente in anid 
applicetion isewed said poliey, which “hed it been adwised of 
the true facte, it would not have ieswedy" that is did not be- 
come advised of the true facts until on or about \pril Lk, 19294 
that it then “eleeted to reseind ani caneel said policy;” and 
that it then at Yaukeganm, llidmoie, in the county jail in that 
eity, where plaintiff then wag, tendered te her written notice 
of ite election te rescind and eancel the policy, and alee 
tendered to her the eum of 0101.25, in le noney, being the 
amount of premiua which ehe hed poid om the policy, and which 
anid mwa defendant new here tenders in courte 


In epeeial ples Toe 2, containing similar allegations, 
it is charged that in ber apgpliection for the policy plaintiff 
falaely represented that she woe residing with ecid Jomen i. KeGinley 
as hie wife at enid 19 Bact Cedar street, that che “was not engaged 
in any Businese, merenntile or prefesciomnl purnuites, ant thet her 
duties were these of housewife," well knowing eaid representations 
te be falee and untrue; that in truth and in fact ashe wee net then 
and there reviding with eaid ZeGinley, or there performing the duties 
of a housewife, but on the contrary “wee engaget in manufacturing, 
purchasing, buying and selling whiskey, cin,» beer and slewhol, * * 
and in the maintaining and operating ef a house for the sale and 
distribution of sleohelie liquersy" ané that had defendant been 
advised of the true facts it would not have ieoued the poliey 
in question. 

Gn the trial the policy, plaintiff's written appliention 
therefor (which contained the representations cubatantially oe stated 
in the pleas), amd certain other «ritings were introduced in evie 
dence. Finintiff was her principal witness and ehe wae erous-exanined 
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at considerable length. In our «pinion her o ose examination 

wae undwuly and improperly limited ty the court ag te certain matters 
vearing upon the cefenees aa comtpained iu defendant's said pleade 
Tor defendant eter We -ehoenberg and Ghexvles 7. Ucrting ineuranes 
adjastera, testified at length ag to certain investigations made by 
them, and aw te certain eonversetions they had with plaintifi ond 
Gthers after plaintiff hac mace claim for leas wader the polieye 

Ae Ge (illard, en Inspector for the United “tetes at Ghieages 
testifies that he knew plaintiff “but not by the mame of Medinley,* 
that “she said her name waa Florence skheeay* and timt the fires time 
he saw hor “was on November G4, L928, ot Hos B16 Cuse street, 
Chisage.” He wae then asked to “deseoribe the premices «t 816 Gses 
etxeet,* but upen objvction was not saliewed by the cowrt te anawer 
the question. Thereupom, the jury being temporarily exoused, 
defendant's atticrney offered to prove by the witmexs the foliewing 
facts in substance: That the premices »% 214 Case street consigted 
of a one and one-half stery brick waildings that in the basement 
thereof were a number ef amall tables with four chairs around ¢seh 
table; thst on Yovember 24, 1928, the viiners, ac w representotive 
ef the Uwited “tetew Kewenue Department, ande =» reid on the premises 
aud took therefrom and confiseated large amounts of imtoxienting 
Licuers, conciating of whiskey, gimygalcohol, epirita, Uanndian ale, 
etess aleo lerge mumbers of Liquer stampa, whiskey anc gin lnbela, 
ané numerous bettlea ond other labeley that at the time ef the raid 
Plaintiff, in the presence of the witmees, “stated that phe wae the 
Proprictor and had been in this business at said loextien for one 
and « holf years, and thet she made sil of her liquer eut ef aleohol, 
water ami eacences"” and thet ot the time and place of the raid 

¢ plaintiff wae nrrested as Plorenee “keen, snd taken to the Federal 
4 gourt 4m Chicage. Thereupon defendant's atterney presented and 
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offered in evidence a certified copy ef the veeord of cortodn 
criminal, proceedings against plaintiff, under ihe wame of Yiorwnee 
tkeensg had in the United (tates Distviet Court «§ Chieago, for 
Violations by her on Aovember i4, 1928, of the Sattonai *rohibition 
A@t, including the information (sworn to om Jonvary 2h, LORDG Leas 
three daye ofter the policy in question «ae ieeued), certain eb 
sequent proceedings, aud the judgment of her conviction on -pril 4, 
1929, wherein she was sentenced te imprisonment in the eounty Joil 
at Veukegan, [liineia, for ome year ané to pay a fime of [6fd, ette 
aut the egurt, upon objections refused to allow the offered teutie 
mony of the witness, «« Ge (Lllard, ta be edmitted in evidanee 
before the Jury, and aleo refused sdmission in ovidence of the 
certified eopy of sald record 

Harold Ss» smgelig ¢efendgnt's witness and manager of 
its Chicage office, «efter testifying thet defendant in issuing 
policies insuring agsinut lowsen on jewelry in governed by certain 
general rulee, wee not sllowed by the court, upon objection mice 
by piaintiff’s attorney, to state whet the rule wos where it 
appeered to the ewapany that the spphieom$ wae engaged in the 
manufacture and sale ef alewhelic licsers.  <‘efendent*s counsel 
offered to show by the witnews that the company's underwriting 
Yule waa that, where 24 wae digeleosed from the application or 
otherwige thet the applicant wae engaged in the monufocture or 
gale ef suoh liquers, a poliey sewld sot be iacued. The quurt, 
im sustuiming plaintizf's ebjeetion te ihe offered testimony, 
% stated in the jury's presence: “1 think \here ig ne ovidence here 
| that she wold alcoholic Lijwors,* snd ") think any rule with 
reference to that must be in the policy ibweit.” 
4 after a careful conaideretion of «11 the admitted evicenees 
4 including the tectimony of plaintiff, and of the rulings of the 
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eowrt againat the admission of ecrtndn evidenee effereé by cefent« 
ants ve have reached the conclusion that the tutevesta of jurtice 

wili be best served By a reverasl of the Jucgment ond the remendeent 
of the eotuse for another trisl. The giet of cefandamt's defenas is 
that plaintiff, by ceneceniing the fset in ber application of her 

being of having recently bean engaged im & business prohibited by 

daw, cosmmitted « frand upon ¢efendant, whereby 1¢ wae indueed te 

igeue the policy, which 14 would nei have iacued, beomer of the 
inereaced rink, ant 1% bees adwieod ef o¢ had 14 known the teve 

faet. (See Hancock ve Knighta of \courdiy, 304 Tlie G¢, 714 Phelps 

Bye 226 Uhl» 2845 260; Salligare vs Hidhand © ousdiy foo, 
247 He Ye Roepe (Tiss) B46, B4Ry c& ws Sramkfort, ef¢s Img. Coos 
L72 Calif's G61, 2679 Fork ve Pidebity & Ce ¥ <Geg 290 “e “» Bepe 
(Sts Lowlms Moe, Court of Apps) 246, 24%; Beene we Fidelity & beposit 
Ege, 156 Xs Yo uppe 25%, 410-) Amd ve are of the opinion that, 
because oi the court's rulings rejecting certain of defendant's offered 











evidenge avd limiting plaimiiff’s crean-exemination, defendant waa 
usable te properly present ite eaid defense io the jury, 
The judgment appealed from is reverse: md the eamee ie 
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He Jeo GRIGOLSIT Goo, ry i 

an Illinois corporstion, ¢ 74'y 6 ag 
Complainant and Appellant, 
Ve APPEAL FROM 

THE GAIGOLZIT We», an illineis SEpCUI? coUnT, 

nog dg igey HENay Ze GRIGOLEIT, 

40h Ke BAKER, Fiche pt em ae COCR COUNTY. 
BANGS and ROTELLE J. 1, 


ere do pe pen Appellees. 
UR, JUSTICE GRIDLEY DELIVERED THE OPINION oF “ME ceuRT, 


By this appeal complainant seeke to reverse an order 
or deeree of the circuit court ef Cock county, entered Kareh ie 
1933, sustaining the general demurrer of the five above named 
defendants to its second amended bill of complaint, filed Merch 
BG, 1032, and ciemiseing that bill for want ef equity. 

By complainant's original bill, filed September Be 
1930, it prayed for an injunction, a discovery anc am accountings 
in addition te the five defendants four other parties were mace 
defendents, including the Reynolds Spring Coo, a Delaware gore 
poration and ‘doing business at Javkeony Nichigan, but, apperently, 
mone of these four other parties wes served with process er 
entered an appesranee.s luring December, 1950, the general and 
epecial demurrer of the five defendants to the eriginal b111 was 
sustained. Thereafter compleinant filed evertsin amendmente, 
and éuring January, 1932, said defendante?® general ane speqial 
cemurrer to eaid bill as amended waa eustadned, and complainant 
_ +Setained leave to file and filed said second amended bill, in 
_ Which the allegations are in substance as fellowas 
iat. That on and for several years prior te Sept enibexr 
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Xp 1925, Henry J. Grigeleit (the principal defentant and hereine 
after called Grigoleit) was a mechanical engineer of reeeaniszed 
abilityy wee alse an inventor of new and useful deviees fer the 
successful molding of phenolie products, suck as “pakelites;* was 
also an expert engineer in the designing and developing of hydraulic 
presses ant ether devices for the wolding of such produetss wag 
alse ¢ in furnishing edvice and engineering ckill ts 
manufacturers in this ert, which wac a new and rapidly expanding 
ones was also engaged im Chigago in the business of wanufecturing 
end selling hydraulie presses, &pparatuea fer preas eontrol and 
ather machinery for the melcing o? anid procucts, under the ame 
amd style of “He J. Grigoleit and \gsoctlatess" and was alne engaged 
in performing services as an engineer for the Kellege Switeh Board 
& Supply Coes a eerporatione 


amde That prior to Septenbex de 1925, Grigeledt had been 
giving advice to the Aeynolds opring Coe, whieh operated a meld ing 
plant at Jackson, Wichigan, end «hich had great confidence in him, 
Sue which was posseased of iarge cach resources. 


Sré, That sboui September 2, 1925 eertain officers af 
that company informed him that the compeny would consider a purchase 
by it of the aggets ef *H. J, Grigoleit and Asseciates,” 211 of the 
“Grigeleit patents," and “his exclusive services as an engineer, 
éesigner, inventer and expert for a period of 5 years, ineluding the 
exclusive right to the name *‘Grigeleit’ as a trade name in eonneotion 
with the molding of phenolic products and the manufacture of pr ensces, 
etee for such moldings* that negotintione were ducing whieh 
Szicoleit “formed the intention to Sagege 2n Bis own behai? in the 
field of molding bakelite and similar products, but immer thas to 
establish a proper molding plant « capital of sbout $100,500 wag 
necessary oni that he was without reecurees or capitalg” that, 
thereupon, Grigoleit, with others, including -linor &. Baker and 
Hebert Eo Burtons “formed « freuculent plan or scheme to acquire 

the Keynolés oprimg Co. sufficient eapitel so that he might 

@ngege im business as a manufecturer, designer and molder in the 
bakelite trace and under the vane of Grigeleits" that they then 
knew that the entire assets of He Jo Grigoledt and Asseciates were 
net worth more than $5,000, but they nevertheless planned ¢o form 
&® corporation with a paid up capital stock of $100,000, te be paid 

th ead¢ ascete which were soit worth more than $5,0003 thet they 
further plammed that this eopitel steck of the Prepesed new core 
poration would be sold te the Keymelde Spring Cos for $100,000 and 
thereby Grigeleit would chtain sufficiont eaplial, whereby he could 
engage, “either on hig oun behalf ox throuck the inotrumentality 
of another cerpsration, in the melcing of bekelite ané other 
phenolie products for the trade @eneralir,® etes 


4the That prier te Seteber 2, 1925, Srigeleit, Beker 
anc Burton, as incorporaters, fileé an appliestion far the ox gank- 
@ation in Illineis of esmpla. ianh worporati ~ it te have a« 
ided inte 4,000 shares of the per 
















Capital stock of $100,500, diy 
value of 225, #achy that in the application it is stated tha 

the capital "paid in ecsh* is 19541027, that the capital “paid 

in preperty" is $98,658.73, that the property is locate: at’ te, 
2650 Jest Lake itreet, Chicages, ami that it consists of *Hachinery, 
equipment, eteck, * # SO0lL a, fixtures, $entg and good-wilig* 

end that on October 2, 19255 the Seuretary of State of tliinete 
issued a charter te oomplainant as a corporation. 


Sth. That on Gctcber 2) 1925, when complainant 
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eorporction wne organized, Grigcleit “had ne intention of epersting 
it on Bie own behalZy er of paying it for seid «toe $100,000 tH 
eaeh or in property» but thet his sole purposes as well as that 

of Saker BUYVOns wae 46 enable him (Grigeleit) to geil Re te 

| Plainant's eapiial steck to said Eeyoolda om G im order é9 
Conugumuate | fvawi.® 


Gt. That in the application tS erganize complainant 
ae a ¢orporation Griguleit and Baker and Burton had named these 
#eLvee ag coagiisuting ite firgt board af circeteres, avi that Baker 
and Burten were agents and exployees of Srigelett and ware completely 
under his dominion and contrei, 


7th, Theat at the (iret meeting of co [pong heard 
of directors, held on Yovenper L3, 1926, Grigolei: was sleeted 
presideat and Burten vies=presidenty and Boker steretary and 
Sreseurerg thet Grvigoleit presented 4 written preposs] whieh 
he made various statesenta as to the sesste and ecudition of the 
business of Hs. J+ Grigoleit & gaogdated, of which he we the sole 
owner that therein he propowed, in eonsideration of pe reonally 
receiving 34998 shares, fully paid, of the enpital steck ef 
complainant, te transfer to it all of the preperty end business 

of Gs ds Grigeleit & ‘\@ee@lates, including sill machinery, toohe 
and equipment, all aaterisl and stock on hand, two Us, 2. Letters 
Patents both isawed June wy L950, thvee pending applientions made 
by him and three applications «bout te be made for ether patenta, 
and alse moneys on deposit and S0ecunte and bills reecivable art 
also the good will of said business. 


Sth. That suid direceters accepted the proposal by 
résolution paseed, in which 46 was atatec thet the fair value of 
ali of said property was $100,000, and that in payment of the 
Game, Gurtificates for 5,998 chaven of ¢Wiplsinant's «togk, parked 
fully paid ene uGneaasesrables, be iasued ig Grigoleity and that 
these tramsavéiome were ali “in eurnuehoe of enid fraudulent rlan 
of Grigeleit, Daker and Burten ts cheat and ¢efvawd complainant 
and vald Reynolds Spring Co." 


3 
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Ota. That suid Letters Satents and aelé soplieations 
on Sile “had no market Values” that He Js Srigeleit & Aggoelates 
bed nO @avnings and ite goed will has go value “exeept naz it was 
Connected with the engineering skill of suid Grigoleit;* that aid 
aesete, so purported to be conveyed to complainant in saehanee for 
sale 3,998 sharez of fully paid steok, were net worth PLOU~,ID, and 
mot more tian $8,000, ag sai¢ eireetors well keews and thet ebout 
Savember 18, 1928, Grigeleit reecived and bexome Pessegced of said 
$9908 shores of fully psid stock, 


sth, That on "svember a9, 1923, at snother meetine of 

the board of directora a» vesclution was passed to the effect that 
the transfer of 211 of said property to complainant, in consideration 
of the issuance of said skares of B6OGK, Was aleo subject to the 
Seeumption by complainant of eertais ebligatiens and liabilities 
of Grigoleit, amounting to $12,443 that said obligations were then 
and there aseumed by compleinants; that by anid resolution and eadd 

ption complainant “was then and there renderce. insolvents* and 
Shat the passage of gaid reralution was opposed fo complainant Ty 
Best interests and wan in further purauance of ssid fraudulent plan 
of wrsqeiests Saker and Burton “to cheat ond defraud complainant 


Bnd said Yeynolés spring Coe” 
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Althe That the sbove action ef enid beard of directors 
im issuing solid ateck to Grigeleii, for esid insufficient can« 
siderations, etess left compleinant with inguffielent capital te 
engage im the business for whieh it wee organiaed. 


42th. That about ‘ovember 15, 1928, Grigeleit wee in 
the employ of seid Kel ‘witehbeoard & Supply Coes as a eon~ 
sulting engineers that hie euid new inventions were being developed 
by him “on the time of and at the expense of aid Kellogg Cosg® 
that the prosecution of hic pending applieationg im $he Use fo 
atent Offiee was done by patent soliciters euployed by eadd 
Sellege Soe} that on “evomber 15, A925, four apphientiona eevering 
his eaid inventions were pending in eaid patent effies; and that 
thereefter three ether applications were Filed by Origeleis. 


sth. That *from “ovember 14, 1925, until April Bi» 
1926," Grigoleit acted as complainant's president, aad “thereafter 
acted ae Vigeepresidext thereef until -weust i, L927, when he left 
complainant's employs” that during eaid period he wag in charge 
of its effaire and im the prosecution sf eaid patent agpliestieng 
that “at el] times after Yebruary 10, 1926" he had the suatedy pet 
aT a. uate gg van hcg the only —— — fe 
COmpininants or with gsid ‘syneids “pring Gos, whe had any know! eige 
of wnid spolications, or of the « ice t@ be taken tc protect com= 
Plaisant in the securing of claims thereunder or in the procuring 
of the igeusnoe thereof of valid patente, and that it wag his duty 
to oo preeeeute cald applications that Vadid patente would iseue 
te complainants" but thet “in pureusnee of hig cadd eomepiracy and 
plan te chest and defraud gomplainant a i guid Meynolds 5 ANS Cota 
and in pursuance of hie plan to secure for himge i the use the 
inventions digelosed im said appliestiena free unc clear of the 
patent monopoly atherwise the property ef complainant, aad in pure 
suanee of sald te of his, and ef thet of anid Baker ané Burton, 
to establish a business in competition with sompliinant sid eni¢ 
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melds Spring Uoe, under the name and aiyle of 'Grigeleit,’ and 
© obtain far his enid businese when ee organised the benefit and 
a¢vantage of acid inventions,* esid Grigeleit “wilfully ami inten 


tionally failei to prosecute the said five patent applications 
within ome year after the lest official setion ef said patent office 
eonesrn the aomeg" and that thereby said agplicntions (treneferred 
te complainant in patie eongiterstion for the iseuanee to Grigoleit 
ef seid capital etuck) "became abandoned and were ieretrievahly lost 
$0 Complainant, when it was anid Srigeleit's duty as auch vies 
president of complainant to faithfully and ¢iligentiy prosecute 

seid applications fex complainant's benef it.” 


i4th.» That yete to “ptember ly L055, Grigeleit had 
imetelled ecrtain of hie eeeeee devices in the molding plant of 
the feyrolds Spring Coe at Javkwotty Michigan, and that thereafter 
negetintione with 1% eonesrning the aule te it af gid the | 
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1Sthe That therenfter, about Sevember 15, aseee 
Grigoleit and the Reynolds dpring Go. came to an agreement which, 
Under date of December 22, 1926, at Chigego, wos embodied in « 
certain “Memorandum of Agreement" duly signed by them (copy 
attached, marked Exhibit A», and made a part of the bill) hay 
which wau approved by the dirceters of maid “eynelds ogr “Be 
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im anid copy of the agresmont attached to the bill it 
is wtated im the preamble that Geigolett ia the owner of complain« 
ant conipanys having ite plant at 285° vest Lake etreet, Chiengag 
that Grigolelt, in additien $@ operating and meaneging the Company » 
"is algo, personally and on Bis een accoumi,s doing advising er 
eoneulting engineering work and reeoiving pay therefor ;* that 
Grigeleit has supplied to the Raynelda Coe m finenetal gtatment, 
showing the accounte seovivable and the uitilled orders of complains 
ant ¢ompony ae of leeember 14, 1928, ales a balance sheet dated 
Bovember 3°, 1928, alse m list of the 8. <- patente amd applications 
for patents belonging to #a.id companys thas the heynolds Geos ig 
engageé in the operation of # molding plant at Jacksen, Kiehigan, 
and “desires to acquire the Satire eopital stoek of the ws J. 
Grigoleit Cos in order te obtain the full bencfite of the patente, 
inventions, trade marks and good will ef ssid Grigvleit and the 
full benefit of kis entire times services, engineering skili and 
inventive genius." 4nd, in eonsideration of exe telier amd the 
mitual covenants herein, Grigeledt agzeed in subetanee : 

(a) To eed and deliver to the Reynolds “pring Ge. 
9106 19805 faqe value the ele eopital sieek of the 

Je Grigelett ce. tunes being ite entire autheriaes and issued 


stock), and te seeept im full poyment of the same the ame of 
€100.000 im cashy and, 


(ob) Im consideration of 260° shares of the commen 
ateck of the Reynolds Spring Coes tc be Lawucd au fully paid and 
non-nasesenbles and of a yearly aslavy Of @12,000—, to be oor in 
semiomonthiy payment id : BOC each, on the gen laut day ef 
@neh MERERe a 2. ¢ ante me a winding cont ie with anid 


J i = ; ebER BBE peiems (should 1¢ 
: pecesaaay or dea rable x: ates er ite a aaeta to @ gore 
peration chartered in some other Stat 
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the Dencfits of hia enbize < S pereiges aeilties Liven 
company enefita of to service, a ¥s inven«- 
tions, trace marke, and patents grow out of onic serviees, 

ie inventive genius Meer © nexied of five wears fom the ashe 
af @ agreement} ATM 
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opt or A plage ns ae, 62 ISO 400 5 & BE ing Soe 
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 pther ‘Wael mering developmenia ani iuverntiems as may come io Bis 
‘knowledge and which may be of interest or benefit te anid Be Jo 
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Grteees’ Cee (complainant), ite suceessers and ascignsa, % 
Coes ane to pign, seal and deliver any aa 
oe a e which say be ceemed necessery or 
desirable te eurry anid undertakings inte effect, including 
applications fer patents, tradcemerks and acgignmeuts thereof 


when end as the pame have been mutually agreed upons” and 


(d@) Sedéd Grdgeleit “further yee sheuld the seme 
be deemed necessary or sdviasble bythe 78 Lée © se We Cos. 
the removal of eaid Hs de trigele meas nina ¥ 
Chieege to dacknon, Michigan, and to the dancing of his repid- 
enee to Jnekson, and to use his influence te —— the con- 
anes plone eadid Grigoleit Coe of such of ite — oyesa ae the 
ak pr — desire to the moving ef é éeaired 
oyees = Ro 





Aué im enid agreement the heynolds Sprimg Coe, in 
conaideration of the mutual cevananta, ete., agreed, subject to 
the appreval of ite Boaré of Directors, 


"To purchase” from ecid Srigoleit *the entire 
authorized and "ined Bids ef 2199,000° of anid He Js 
pty @leit Cos, and “ts pay to said Grigeleit therefer the sum 

105,006 im engh on er before January 15,5 1926, te issue 
ae deliver te said Grigeleit 2500 shares sf fully paid, non- 
ageeseable common capital steek of the heynelds aprine Coe, ag 

a tonciderstion for the signing, seteling and delivery - 90 
five year employment comtract above enumerated cobs. entered inte 
by saie Gricoleit with “Gehiy de Grigeledt “os as re “et 
forth, “ened uteck te be de. — and pods eoatraes to Be € 
before January 9 ** in the event of the ¢ eyrevel 
af this contract by the beard “ae éirecters of the cuahas opr img 
Coes thie contrnet ehall be wall and void.* 


It ig further alleged im the 6111 ae follewat 


icth. That after the signing of gaid xgrecmery 
Grigeleit and the Keynolds “pring °o. “settled upem a maitiensien 
eof it, wherein and vhereby the considerstion for the sale ef 
complainant's said zteek, and for Srigeleit's cha mesial 
said five yesr employment contract with eompleinant, wag mec 28 ; 
im that the eush consideretion to be paid was reduced $0 075% 
and, in lieu of the additional payment of $25,000 im cash and the 
$00 shores of the eammen stock of the Scyroids Spring Soe, 
er said eteek wae then being traféed im on the Hew York sieek 
change at « wie ef about ¢10 per shure - eald Grigeles? was 
is ont Me 5, shores of andd ateck of the Reynolds Opring Co«g 
that o memorandum ef this supplementary agreement wne entered 
into on becenber 30, 1928 (copy sliached and made a hy be the | 
bill); ed anid supplementary agreement Zs ¢ingleve the 
that the 5,000 shares of the commen aboek af said leyne las 
Coe was to be applied one. as foz_ 32 _ vongiderstion fer 
entering inte the peta for sale 6! lainant*s capital 
stock, ep one-half = EE Ge SEA Foe 
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agreement of Lecember ia, 1925, iahibit rn nerete, is a momorinl), 
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and complainant cherges that if any anbbicuity existe, it hee 
arisen through the wutual mistakes of the Reynolds opring So 
and Gxigeleit in drafting seid supplementary agrecment, sné 
that it wae the intention of the parties thereto at that time 
thet the prevision in the agreement eof Decerber 22, 2928 (Reuse 
(ep) of Sxhindt A ap hexveinabeve set forth) sacald be fully 
maintained at all times, ond wes in ne way wodified by anid 
supplementary | agreement of December 5°, 1925." 4nd complainent 
avers that enid Griseleit, in executime both of coid cereemente, 
eee rea sation ef complying vith or ftarrylucs out amy ef the 
provisions bhereels but ene euted them beeouse auch execution was 
ngetsenry $9 the ¢engumation ef his aforsssid frandulent plan, 
and that of Beker ne Burton, to cheat ond defraud goald feynoldp 


Bering Go and ¢empla ines; $.” 


The copy of exl¢ supplementary egreement, sttcched te 
the bI1lL as Exhibit B, is gated at Jackson, Michigan, Oscember #6, 
2228, is ai ened by Grigoleit, end by the heynolds Spring Cos, by 
its president, anc ig im pert se fellows: 


"Wes the undersigned, parties to # memoranda of agree- 
ment éatec at Chicags, illinoiz, lecember 22, 1925, copy of which 
is herets attachec, herein «nd hereby agree as folios: 

He Je Grigeleit * * herein and hereby agrees io the 
meGifiesation of the sid agreement of Leoember 22, 1925, and te 
sccept ae fula pay for the $100,000 faee aiue of the capital 
etoek of the 5. J. Grigslett Coe, * * the eum of ¢ v6 9600 in cash 


ape. §,000 shares of the gomuen enpitial eteck of the | eynedd s 
ing Coes sald ctock amé 872,006 te be paié an ar oefore Jaduary 


ope 
15, 1926. 

The Feynolées “mpring Co., * “ Herein and hereby agrees 
te purehaese of seid He Je Griggleit all of the $400,000 faeces value 
Capitel stock of the He dg. Srigoleit Cae, and to pay tuerefer the 
gum of bd ded im neh a@6 5, 3J0 gkaeren of the common capital 
eteek of the Reynolds Spring Coe om or before January 15, 1926. 

it is mutualiy agreec by and ype tne yout ss 
hereto that the ype ye ee, coe Haat Bes EO et = 
furthey; examination of tar g ort on eachis re 
Semeranes Sat eenent ge ahaa. » and to complete said ee 

on or “oe Rg denuary ib, 1926, ae the enid Ha J. Urigelei:s wiih 

effer full saceess to the said petemi reverés and te the xvecorda of 
the corporntion sf the ds d+ Griggieit So. in erder that the 
Reynolds “pring Oo. may be_asaures oe the representai mace in the 
gaid memoranda of egrecment anc @ scope and vailoity of the 
patents and potent applicstious herein involved. ee the 
investigation, ebeve provided for, of the patente, ace ext ons Ee 2] 


records ere got sotisfnetory when this spr coment ahs ae 
feete abe the event ba a gee Scion and Boon : OE 
vives _Breviced for pubstentlater t sppeare te Se actin 
he porties hereto are ze mubuedly % bound and the said payment 
9 ée ‘liveries “are to be made. 


lt ie further slieged im the bill as Seliews: 





2 : 





aa L7th. That the consideration for the ‘eynolds ‘pring 
Goe's entering inte the agreement with Grigoleit was his promise te 
_ enter into a five yeor employment contract with complainant and te 
give complainant his engineering skill end ali of his inventi ens 
 Pelating to seid molding arty that without this promise the hoynolds 
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Coe woulé mot have paid to him the equivalent of $100,000 fer ald 
the capital steck complainant; thet without the time, labor, 
services and inventive ability ef Crigeleit anid steck was not 
worth $100,000 te the Keynelds pe lng © and that the Neynelée 
Spring Coe “had no notice or knowledge of the fraudulent nature 
of the tranesetions between him ané complainant eorporstion, as 
above outlined in paragraphs 4th to 10th hereof, but thet im 
purchasing saic stock the heynelés Spring Cos * * relied upon the 
representations of Grigeleit with reepect thereto. 


: _ sath. That on January 15, 1926, the Neynolds Spring 

Coe Gelivered te Griguleit ite cheek for 695,000 and a certiviente 
fer 5,000 shares of ite common stock for which he executed and 
célivered hia receipt; thet the emeumt of sold check was thereafter 
reeeived by himj thet in and by eeic receipt “it is mot shown that 
the 2600 gheares of the cowmon ataek of the leynelds “pring Soe, 

eo delivered, waa the congiderntion of Grigeleit's entering inte 

a five year employment contract with complainants” that °it was 
through o mutual mistake onc oversights, on the purt ef the Neynelds 
Spring Coe and Grigoleit, thet this fect wes no4 set forth in eaid 
ree¢ipts" that that feature of the agreement between the parties 
“hed net been abandoned but wae stil) in force and effect," and 
that st the game time that Grigoleit delivered his eaié recekpt 

fer gaid eheek and anid 69900 sheres of stock, he transferred md 
delivered to the Reynolds “primg Cos the 4,000 shares of the 
eapital stoek of complainant, “for which anid Meynolds (pring Cae 
executed ami delivered to him ite receipt." (Copice of 

veceipta are attached to and made a part of the bill, ag xhibdt C.) 


The sald copier of both reevipta, so atinched to the 


bill,» read es fellows: 


*Chicegos Ilie dane 159 1926s 

Reeeived of Reynolds Spring Coe of Jackson, Nichigniy 
check, dated Jans 15, 1926, #3215 for 975,009, drawn on the 
‘merican Truet Company, “ew Yorke Aleo, satoek ecertifiegte 
#SYO 5637 fer 5,000 shares of common stcek, 411 im full comaideration 
md ps for $100,000 face value of the enpital stock 6f th 
He Je Grigoleit Coe, an Tllinoia corperationg said 9100,000 face 
velue of eapital sioeck a paid and non-aseessabie and 
constituting the entire euthort expitel stock of wald He Ja 
Grigoleit Cos, seid cteek being dehivered in accor ange with the 
memoranda of agreement, executed December Zang, 1925, amd eupple« 
mentary memoranda of agreement signed end delivered iweomber 30, 
1925, said memoranda of agreement and supplementary memoranda of 
agreement veing between He. J. Grigoleit amé anid Seynolds “pring 
S06 


(Signed ) Ms 9 Grigoleit. 





oY Sa 2 4 









Received of He Js Grigeleit G100,000 fase value of the 
capital stock of the H. Je Grigelelt Goo, an Oliimets corporation, 
aaid $100,900 of eapited en ll gt ch calgon Mate 
ef exnié [Llineis corperstion, said enpital ateck elivere 
eration fox $75,000 in money ctentbt oN ag tn oy ey 
of our company and certifiesate WYG-8637 fer 5,000 whores of cum 
stock of our company, which ateck und cheek are delivered in 
secordence with memoranda of agreement between H. J. drigeleit and 
our Company, signed Dees 22nd, 1926 anc supplementary memoranda 
ef agreement signed by H. J. Grigeleit and our company, Dege By 
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Tt ig further slieged im the bill as follewa: 


: 19th. That from dume, 1924, to Jamaary 15, 1026, 
Grigeleit had maintained the plant of said "Ms Je Grigeleit & 
Ageoedates” at 28350 ‘est Loke street, Chiesges that ome of the 
conditions of eaid contract of sale wee that complainant's 

plant showld be moved to Jsckaon, Michigans that Grigeleit 
requestec that the Meynoldsa opring Cos grant him some time to 
wing up hig affaire im Chicago and close some personal matters 
wefore he began work for complainant and aeid (eynelds Spring 
Coeg that for a number of years he had ceeupied a pesttion ac 
sonsulting engineer with the Kellogg “witehbourd & Supply Coe, 
including the time that he operated the business of "He Je 
Grigeleit & ‘eecgiatess” that during the months of January, 
February, Moreh and April, 1906, “as complainant ia infermed 

and believtes” Grigoleit woe empleyed by anid Kellege Coe "on 
full time,” and “wae further acting im the eapscity of consulting 
eagineer for other erganizstions 8@ Hames are unknown te 
Complainants" that “fer this reneom, the Reynolds Opring Ces 
gid mot pay te him the salary of 91,0900 per manth 





. i ‘ dari ae ented 
four monthey snd that “beenuse of the understanding aferese td, 
i the ature of She sonteact requiring the heynelds 
m ihe salery sferces td.” 






GY eletit Cds din ce Mik af 
Spring Coe, oF compa! 


20the That om April 24, 1926, Griceleit setified the 
Reynolds “pring coe that he had elected to terminate Big andd 
agreement with it because of ite breach im not paying hie on 
for asic four months; that his position “wee witheut aerit and 
taken ag a atep in the consummation ef hie said frowiulent (chemey” 
that on May 7, 1926, suit company tendered to him four cheeka fer 
$1,000 each far hia salary for eal four monthe and he aceapted 
all ef aid checkag thai thereafter he continued to work fer 





 @@mplainant as ite vice-president ond general manager and was pate 
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if 

bon, 

: 
hy 


said menthly seslary by complainants taut ke haa claimed, amd ig 
@laiming, thet anid contract of December 22, 1925 (Suhibis A) wae 
forfeited and thereafter abandoned because ef said auppoeed breach 
of the Keynelds Co. im mot paying aadd aslary? but that hie sadd 
Glaime «re without merit and move attempts “so lay a feundstien for 
® pretext to break sald contract, * * and emable him te carvy eue 
his frauiulent plan aforesaid .* 


Qiet. That “theresfter® (time act stated) “complainant 
amd soid Keymeléds Coe” prepared « form of employment contract 
between Grigelett and ¢ imant “in accordanee with guid agree- | 
ment, 2xhibit A,” and requested him te execute the same, but that 
he “fraudulently refused to enter inte the said five year wuployment 
contract with complainant," wrongfully pretending that he waa 
under nc contractual ebligation to compisinant or sald Seymelds | 
Goe 60 to Gog and that when he signed said Uxhibit A, “he had no 
intention of complying with ite terms," and his gigning ef the same 
“was solely an a atep in the consummation of hie fraud to acquire 
aufficient expltal te engage im the melding trade Jn sompebiiion 
with complainant and said Seynolds “pring “ee* 


Qind. That after May 15, 1926, and after canpleimant's 
plant had been moved to Jackson, Michigan, and while Grigolett 
was acting ae complainant's vice president and general manager 
and "oetenaibly* performing the duties thereof, he “wae devoting 
hie time to orguniaing a business to compete with complainant and 
suid Reynolds “pring Coe in the manufscture of machinery,” ote of 
that hes ingtesd of soliciting customers for complainant and seid 
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Reynolds Cees “solicited customers for the business he then 
contemplated ergemizingy” that about ougust 1, 1927, he was in 
readiness to engage in hie said new business, that on wast 1, 
1#27, he left complainant's euploy ami “refused further to carry 
out his contract with acid Seynelds Spring Ce. Sig sumpladuant z 
that at all times thereafter both said beynolds Spring “oe and 
compiainant have been willing and able to eurry out ¢ eontrect 
with him? and that it “was only by reason of hia defa thet the 
aforeenié contracts were broken.“ 


Q3rde That after ic complainant's employ, 
Srigoleit purchased Jond and a faetvery budiding im Deeatur, 
Tllinoie, “with the moneys proeured by him from complainant and 
eaid Keynolés Spring Co. by virtue of his fraudg” chat after the 
building had been equipped an a molding plant, he, isdividueliy, 
began to mold Bakelite for the trade undex the name "Gr igeLeii,” 
seliciting customers of complainant and said Deynolés GOeg that 
in confederation with eid Burien acd one uehenry, he caused to 
be organised the lliiuois cerporation of "The Grigeleit Co.* 

(a defendent herein, and hereinafter ealled Defendant co.) on 
Janucry &4, 19283 that originally ite capital steck wae $10,900, 
consisting of 100 shares of the par velue of $100 exchg that 
geid stock was paid for by “acid factory building at 746 Aagt 
Herth etrect, Decatur, which was valued at G10,000;” thet, theree 
after, om ipril 12, 1929, ssid eapital stock was inereased te 
v017,0093 thot after January 24, 1923, Defendumt ce. engaged in 
the business of manufeturing presses, machinery, ste. for the 
molding of “bakelite,” and began te mold “bakeliie” for the 
trade, “soliciting customers of euaplainant ; aadd Reynolds 
Spring Cos, yp of whose names Grigele ad gained by 
virtue of his ssseeiation with complainant and anid Peyaslds © 
Coog" that at the time of the filing of the originel b111 heved 
(September 9» 1930) Grigoleit was prenident and a divecter of 
Defendant Cosg that other gartier (naming thom) were other officers 
amd direeterss that Grigoleit controlled and was practioslly the 
eole owner of Defendant Coeg and that im fact 44 “wasn an ingtru. 
mentality employed by Grigeleit in the eoneuwauntion of hia fraud 
“pen complsinant and esi¢ Seynelds cprimg te.* 


ath. That Grigeleit and Lefendant Co. have adopted 
the word "Grigojite” as a trade neme, and are using it to 
characterize their product; and thas said word “is the some or fe 


gimiler te the were ‘@rigolgit,’ am’ that the aame are idem 


@hth. That prier to Auguet 1, 192% Grigeleit invented 
& new and useful device (deseriving it), in conneetion with the 
axt of molding bakelitey that compleinant and said Leynolds Cos 
Gaueee & patent application therefor to be Lok ooh to be filed 
in the Us Ge Patent Offices thot when the application was completed, 
Lainant amd gedd Reynolds Cos, om April 9, 1998, forwarded said 
destion to Grigeleit «t Deeatur ph rages Ringe te sign the 
some and to “execute an sevignment thereof te the Reynolds Spring 
Coes" that Grigoleit attached his signatures te the paper, but 
failed end refused upon repeated requests to personally £114 in 
eerteain required blanks; and that an 2 result of seid refugee 
“the benefits ef eaid invention were lost te complaimant ari esdd 
Reynolds “pring Co.* 
26the Theat from uguet 1, 1927, when Grigoleit left 
Complainont *s employ, dewn to the present time (Maren 26, 1932), 
he “hes wilfully refused to devete any of hie time, services and 
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ability to the uee of complaimanty* thet in violation ef his 
said contract, by his own acts and by means of hig inatrumen- 
tality (Defendant Cos), Srigoleit “has devoted hia time to hie 
own purposes in competition with eomplainnans 
irreparable demagey" and that begause of h 
sentract, he and the Defendant Co. “heave amassed great profits, 
the amount of whieh during the paet two years eC@plainant hee 
been wnable te diseever and are unknown to it,” Vherefore» 
complainant prays that Grigeleit and Defendant Ga. "may be 
required te anawer the interrogatories, hereinagter set forth.” 
(the interregatories mentioned are seven in numbers} 


S7the That complainant “ie informed and beli é 
but has no knowledge of the fast,” That other mew and use? ul 
inventions have been made by GrigoLeit Aigo appliestiong fer 
patents upon the seme have been filed the Us Ss Patent 
Offices and that complainant preys o éiscovery ag to sume, eto. 


28th. ‘that new, at the time of the filing of this 
bill (Barok 28, 1932), complainant *i insolvent and lacks the 
requisite gapitel for eerrying on its corporate auteheneet” that 
complainant "hae berrowed money from the heyreldsa opr Cap 
end ig heavily indebted te it in the smount of £17,910, whieh 
comiplaigant ig now unable te pays” amd that eamplainant “ig Het 
now engaging it any business, except the helding of the aforesaid 
Ppatentg.* 









es 









believe: 














The bili prays (1) for a temporary and permanent 
injunction enjoining Grigoleit and Defendant Company “from engaging 
in the trade of moléing ‘Bakelite’ and/or any ether phenolic 
procucte of gimiler nature, and im the mawufacture ané eale of 
DTeSseG, apparatus, equipment and machinery fex the molding of 
the some, in competition with complainant enjoining Defendant 


Benet, See 0 er a as Rg ee 


Company “from continuing te use as a part of its eorperste same 

the word ‘Grigolggt* or ony mubetitute or imitation thereof ;* 
enjoining Srigeleit “from using the name or word ‘Grigelgit' in any 
way $0 compete with complainants" aed enjoining Origeleit and 
Defendant Company “from using the word ‘Grigeljte® in eomo«ti tien 
with complainant." ‘he bili ales prays 


(2) For = deerse ordering Grigoleti, and the two 
other and former stockholders (neming them) of complainant cor 
poration to pay tc compleinant "sheee monies reaeomably and 
equitably due te it in return for the ateek heretofore lesucd 
8@ gaid Origoleit.* 


St (unetar Seiet of Rusneieet sees, "ease 
 eteekholders wt of De: nu A 

. gtook im said Defendant Company “in truat for complainant ,* 
 @md that sald Defendant Company “holds o11 of its property and 
seeete ae a truatee for complainant.* 
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(4) For a deeree “ausenuing the value of the patent 
appiiestiones belonging ta complainant, so freudulentiy abandoned 
by Grigoleits* and “assescing the value of the patent appliestions 
whieh eaid Grigeleit refuped properly to execute,* and ordering 
that Grigeleit "pay to complaiaant tne fair and reneenable value 
of acid patent application." 


{5) Fer an accounting "ef 11 profita, royaltiaus 
monies ocx ineome," accruing to Grigeleit ami to Defendant company 
by vwirtwe of their engeging in the business of molding Bakelite — 
amd similar moldable products, and of the manufce¢ture and sale 
of presses er, con \ Sanspnent for the molding of the some, 

peti tic laipeant," from the date ihey firet began 










te compete if at tion f the comtvaets aforesaid to the present 
éays for on accounting “of all fers ami reyaitics in moneys 
reeeived by Srigelelt by virtue of his engaging ae a eouaulting 
engineer in afiy and all fields after lecember 22, 1925, and/or 
reesived from the sale oe liesrwes of amy Us is Lettere Patent, 
deaued to said Grigoleit and of righi belonging te complainaat.* 


(6) Yor o dimeovery and that Griguleit and Defendant 
Company be ordered to anower certain stated interrogatories 
(seven in numbers) 


(7) Fer an ie Commonding Grigeleit to aseign te 
imant 211 invention ‘9er° patent applications, mace 
= aequired by him subaequsn ta September 1, 1926. 


(3) Yor an order that the contrast of December 30, 
1928 (Exhibit 5) and the receipts poawing & between exigee’ nae 
the Reynolds Spring Ce. on J (Exhibit ¢) “be 


reformed so that brag low 4 way eorreotL show the true agreed: 

between the partie retos" insofar so such contract aud 

receipte “erente any ambiguity and do not refleet the agtuad 

Acmchit wa end Pag pag: between Grigelelt, comple inant gi ented 
s 2x 3009 op hereinbefore set forthe* 


Complainant's counsel state in their printed brie? that 








the bill im question, “taken as « whole, slinrges a genernd scheme 
by Grigoleit te defraud the Reynolds “pring Coe," am they first 
contend in substenee that the D111 shows such equity on ite fuga, 
on the ground of fraud egeinet thet company, that the court should 
not have susteined & general demurrer to it or diominsed it for 
want of equity. It would seem that a sufficient snewer te this 
gontention ia that the bill is not filed by the Neynolde Spring 
Coe but by the He J+ Grigeleit Soo ‘hile it appears thet the 
Reynolds Gos became the owner af all of the oapital stcek of 

fie Je Geigoleit Coo, by purchase Tram Grigoleit individually» 


the Reynolds Coe is not asking fer amy reliefs 
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Counsel sles contend tht She action ef compicinant't» 
éirectors (Grigeleit, Beker ang Burton)» on November 19, 1928, 
in issuing Preetieslly all of complainant's» enpite, ateck te 
Grigoleits, in considerscion of the tranewer te 1¢ by him ef eer tain 
ef hie property, patente, vie.) when they ae euch directors "knew 
that Grigoleit could imme dotely ae@ll the stock fox G10 9000—" dp 
euch a fraud on compls saames Onc sueh a viclation by them of their 
fiduelary duties as much Girectora, as entitles it te minteain the 
billie We find no merit in the contentions the bil1 dees net 
@iselose on its face that there wae a freaudulens avervalustien of 
Grigeleli's said property, patents, ete., because by the agreements 
ef Cevember 22nd and Degamber 30h, 1928, between Grigeleit ang 
the heynelde Cos, and the receipts Peesing between them ox Jatmary 
15, 1926, it appears shat complainant's entire Gaplial «tock 
(representing said property, patents, ete.) was aglually sold for 
91009000, in money or money's worth te she Seymolda Ces, after it 





ad been given “ple epportualiy te investigates, and had become 
we Vieeds ae to ite real value. 

Soumsel alee eontend thet the 11) it Beintadvable on 
the theery thet "negative specific performanee by way of injunetien® 
‘way be decresé “for breach of a Contract for uniupe persenad sere 
 -¥hees.” (Citing 4 Pomerey's Bq. dures 4th Mdey S@G0 L7LG, 2 gece) 
And counsel ergue in substance that be@nuse of Grigeleit's covenant 
With the Reynolds Ce. (as wet forth in Paragraph (b), above, of 
the written agreement ef December 22, 1928) as to hig entering inte 
inant compamy to give hie entire sere 








& binding contract with Semple. 
iteces, @tOe, for a period of five years from December 22, 1995, and 
“Deenuse of the allegations in the ast Paragraph of the vill (to 

“the effoet that at an unstated time x dreft of some kind ef a five 
= euployment eontract was Presented to Grigeleit for hic sigmature 
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end he refused to sien the same}, the bill sufficiently shows 

that complainant is entitled to the injunetional relief os prayede 
In view of the entire allegations of the bill, we are of the 
opinion that the contention and argument are lacking in sukstantial 
merit, becaupe (1) it appears that Grigoleit remained in complain= 
ant's employ as en officer for about a year and one-helf after 

its entire ecspital steck had become the property of the Reynolds 
Co.3 (2) sufficient facts, as distinguished from conclusions, are 
not stated as to why he left complainant's employ; (3} the con+= 
templated five-year term of his employment had neariy expired when 
colpiainant's criginal bill was filed and the doctrine of lacheg 
should here be applied; (4) and it appears affirmatively from the 
28th paragraph of the bill that complainant is insolvent and it 
does not sufficient appear that complainant was able to perform 

ts pert cf an employment contract with Grigoleit. 

Nor, in our opinion, can the bil) be maintained, or the 
injunctional relief as prayed be granted, under the entire allegations 
of the bill, on the theory that it is one to restrain unfair com= 
petition by Grigoleit or the cefendant corporation, the Grigoleit 
Company. It affirmatively appearing in said 28th paragreph of the 
bill that complainant is insolvent and "is not now engaging in any 
business except the holding of the aforesaid patents," it is difficult 
to perceive how Grigoleit or the Grigoleit Coe ean be considered as 
being engaged in unfair competition with complainants 

Our conelusion is that the circuit court did not err 
in entering the order or deeree in question, sustaining the general 


demurrer to complainant's seeond amended bill and dismissing said 
bill for want of equity. Accordingly the order or decree is affirmede 

AFFIRMEDs 
Sullivan, P. Je, and Seanlan, Js, concurs 
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JOHN Hy. SHARDT, 
Defendant im Srror, ‘ 
SBROR TO CIRCUIT GouUnT, 
Cook COUNTY. 


« BRO : 
aig ee Ae 4 1.8. 653 


MRe JUSIICK GEIPLEY DiLIVeeks THE OP IMIG OF “HE COURT. 


Te 


The prosent writ of error eencerns a eoram nobis 
proceeding arising under eection 89 of the former practice «ot 
(Cohilite State 103, Chape 110, ps 215%.) 

im Maroh Sl, 195¢, plaintic? cmaneneed an action in 
the cireuit court to rewover damages fram defendant Sesause ef 
the iatter having on Hareh 14, 19359 xe alieged, fxisely and 
maliciously spoken and published ecrtain alanicrous and defamaiory 
words of an¢ converning plaintiff. SGefendant's appearanee wae 
entered by hie attorney, Fred Je Loyda, and a plea of not guilty 
filed to the declaration. More than » year thereafter, om December 
#4, AVSL» Upon Lenwe of court and with plainiiff'a consent, Ris 
attorney withdrew from the cose and one Ben ‘romin entered hig 
appearante ag plaintiff's aiterney, and on the same day, on motion 
of Loyéa, Loyda “wae given leave to withdrew hie appenrance as 
defendant's attorney, but it dows met appesr that thereafter any 
ether attorney entered an appenranee ae tefendenmi's atoorneye 
About a month thereafter, en duneary 20, 193%, 1% ic claimed that 
aronin,g ae plaintiff's attorney, caused « writven notiee (tlms 
the couse would be plawed on the trial eslendar) to be sent by 
registered wail to defendent in eare of “Sity Hmll, Berwym, Lilinola" 
that a registry return receipt, wigmed “Srank J. Krowcek, by 
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Evelyn Cerny," was returned to Aronin; and that the cause wee 
placed on the triel calendar. ower a yeur thereafter, on Kereh 
16, 19335 the foliewing order in substane@e waa entered’ 


That, on motion ef plaintirf'y at 
given to plaintiff to file his einilites 
aM eis @ 

That thereupoms the cause being called fer trial ~ 
ere the plaintiff?’ comes by ailernmey; thats 1) appearing That 
aeither plaintiff mer dufendant hme wade ésmand er paid for a 
trial by jury, thie cause is cumitied te the eourt fer trial 
without @ jury; that the court, after glee wll evidenee and 
be adVieed, finds the defendant gui ty ad aevesgeg 
the plinintiff's domoges st the eum Of 95,0003 that She court, 

im answer to a special interregatory submitied by Plaintiff, 
further findsthats the conduct of cefendants, Frank J» Brougelt, 

“ae shown by a preponderange of the evidence," wag "expressly 
mailicious and actuated by an eval, intent, design and purpose,” 

gad that, therefore, it is considered by the court that the 
plaintiff “do have and recover of amd from the dofendant » Frank 
Broucek, his said damages of 655000, in form ax aforesaid asweaned, 
Sogether with his coats and ehargen, and have exeentiion ¢thereyer.* 


The common law record further discloses that 18 days 
thereafter, om <pril 3, 1933, but after the expiration ef the 





[Orney,y leave ig 
Lier to plea herein 





hereby 





term of court during which the judgment woe entered, defendant 

appeared by an attorney, named “hapire, and filed « written motion 

tO Vaente the Judgments supported by cofendant's affidavits that 

om the same dey, by leave of wort, three counter affidavite weve 

filed, « one by plaintiff and the others by Plaintiff's attorney, 

Aronin, amd an seeletent in hie office, named Harelikg and that 

the stated grounde of defendant's motion are in subetanee ca follows: 
That defendant has a complete defense on the merita to 

the whele of plaintiff's demand. 


That “no wetiee was ever ot any time served upon him or 
hie former attorney, Loyda, * * to place thig cause upon @ trial 
Celendar 


That during the month of april, 1951, “plaimtirr promised 
and «greed mot to proseeute this action but to diamiss the gone »* 
aud that since that time plaintiff, “on oo egeasions (the 
lest being during the month of March, 1922) etated to defendant 
that the eause had duly been dismissed owt of court." 


That the abeve facts did not and do mot appear of revered 
in the couse, and were unimown te the court when waded judgment wag 
entered, and, kad they been known, the equrt wowld not have entered 
waié judgment. 
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The common law reoerd further diwelesea that on April 
7p 1933, ofter a hearing upon defendent's metion, the court refused 
te vadate the judgment and ordered that 1% stand in full foree and 
effect as of the dute of its renditiong that on pri 14e L¥55_ on 
a further heering defendent's motion for a recenaideratien Was 
éemieds and that subsequently and within opt time defendant's vlad 
ef exceptions, containing ail affidavits that were presented an the 
hearings, Wau apsrewed ty the eourt and filed. 
in defendant's affidavit, eworn to on Bareh Sl, and filed 
om April 3, 1933, he slieved im substance thet he 44 nat tearn of 
the entry of the ex parte judgment, rendered ageinet him on March 
AGth, until March 20th) thet he hes @ complete defense se pieine 
Sifts agtion in that he did sat apiak or publish om March 15th, 
or 6% any other time, the slanderous words of or wonderning pleintifft, 
ae chorged in plaintiff's deelaration; that when, on Deoesber By 
1931, the court permitted defendant's then attorney te withdraw bie 
appenranes in the cause defendant did not employ other counse’ 
“because of plaintiff's promises ant agreements,” namely, that 
| "sometime during April, 1032," in a converention he had eith plein« 
tiff about the pending eauaes “plaintiff promised and sgreed net te 
prosecute thie action but to digmige the ermeg” that “eines that 
fime, on several secession (the last during the month of Yarets 
1952)» plaintiff statee te affiant that said cause had been duly 
 Giemiseed, and that offiant, welying thervon, took mo further actian 
7 im connection with the defenee.* <4ad defendant further alieged that 


dt 
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he “hed no knowledge or motice of the withdraws. and substitutton 

of attorneys for plaintiff," and that “no notice soa ewer at any time 
} od upon him, ner upon his former attorney before hie withtrawal, 
“Wy pleintire or his otwrney, to place the onuse upon a trial 
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The counter affidavits of plaintiff's attorsey, omit, 
and of his sssistant, Harelik, are to the effeet that on January 
299 19329 defendant wae net ified by a registered letter that the 
Cause would be pleeed upen the trisl Culendery that the Letter ro 
addressed to ¢eferdant in eare of “City Halle Berwyn, Tlidineis s* 
ane that a regietry resurng reoe@ipts signed "Trank 7, Broucok, by 
=vwelyn Cerny” eas returned te aremin. The eslient allegatione tn 
plaintiff's counter affiduvit are that in January, 1032, the said 
“Evelyn Cerny waq the sceretary in eharge of the office of Prank 
Je Broucek, which wie at the time leoented im the City Hall ef 
Rerwyn, Illineis3* thet he (plaintiff) "had never at omy time hele 
any conversation with defendant in which I stated» indicated 
er implied that I would Cigmige or eouse to be diemigsed the sbeve 
entitled exuses or that I would vot presteute the eames” thet 
Plaintiff, shortly after defendant hod spoken and publiehed anda 
salnderous words, caused defendant to be crimimally presecuted and 
fined therefor befere a dustioe of the pensey and that “Sohn 6. 
jiruby, who appeared as defendant *s aiterney befere the oowmnt y 
Court, attempting to avail for his client the benefite of the 
Insolvent Debtor's Aety, teld thie affient thet the judewent would 
be settled and odjusted." 
The bill of exceptions further diseleees that on April 

7, 1933, when defendant's motion te set aside the judgment first 
eeme on for herring defendant avked leave te file three additienal 
affidevita, for the purpose of eontrecioting certain strtemente 
made by plaimtiff im hie seid vounter-affidavits, = one by defend- 
ent, and the others by axid Hruby and ome Kchert Brown. Upon 

| Objections being made by plaintiff's attormey, the court refused 

* aliew said additional sffidavite te be filed, or to soneider 


NX 
Le 


Dine, ané thereupon, «fter argument, entered the orcer in question, 


a to set awide emid judgment against dafendent of $5 _000, 
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entered as above stated on March 16, 1933. | 
faid additional affidavits are contained in the bill of 
exceptions, The salient allegations ef defendant's affidavit are 
that “Zvelyn Cerny, the perch who it is alleged signed « registry 
reeeipt for a letter addressed to thie cefendent by pleintifets 
StiCrneys wee sever pt any $i time Big seoxetary wor employed by him 
in any mennerg” that neither éuring January, 1932) Her at any 
other times, was she in charge of defendant's office or working 
therein; that defendant RéVer Feeeived or say said ela imed regige 
tered letters and that he “never aS any time mode any admission 
that he Bad used the language attributed to him in the devlaration.” 
in Hruby's affidavit, while emitting that he appeared ag defendant "5 
attorney “before the county court," he alieged that he “newer at any 
time told plaintiff or amy ome else that the judguwnt in this ease 
would be wettled and adjusted.” In Srowa's affidevit he clieged 
that “sometime im the latter part of the yeor 1931," he was prenens 
ai & conversation between plaintiff? and defendant im the city hall 
at Berwyn; that he heard plointirr ony to defendant thet he (laine 
tiff) "wes grateful to defendont for what defendant had done for hig 
in commection with reinetating him (pleintiff) as Felice Hagistrate, 
that he expected mot to run agein when his term expired, thet he 
would help defendant gvin the office ef Police Hogiletrates, thet 
Be_woulé not prosecute tho suit he had filed but would diomies tt, 
that he would forget ali that had securred during the eompaign, and 
‘hat Broucek (defendant) should do Likewise." 

After a eareful considorstion ef the present reeerd ey 
have reached the conclusion that the court erred in refusing on 
April 7, 1933, te grant defendant's motion to set aside said 8% parte 
judgment fer 35,000, entered agninat defendant on March lé,y 1934. 

It clearly appeare that eontrary .¢ rules Nowe 21 and 23 
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of the circuit court and of the proviclensa ef eection 1é ef 

said former “reactice Act (in ferce prier to January ly 1934), 
defendant (his former attorney having withérern «ce ouch in the 
mlsnder suit) ¢ic not reveive persona) notice am dintingwiehed 
from notice by mail that aiid comse wowlé be placed upon the 

trial exlendars In our opinion suek personal metice ia required 
amé@ the lock of it ecenulitutes an error of fact within the meaning 
of section 39 of said former practice act. (See Risedorf ve Fyfe, 
260 Ikie Appe 122, 126; EOs ve Nulopkns, 259 [lle App. 262, 2659 
idee Rettnine She ¥s Jeuian S64 Tile Appe 163, 167-85 Chienge 
Tithe & Trust Coo vs» lauletta, 265 111. App. 564, 568% Grebowaki y¥. 
Nacleokeys 257 tlle Appe 484_ 4913 Hej ve omerigon Bottle Cos, 262 
Ills 362) 364-5.) Furthermore, in our opinion, it sufficiently 





appears that cefendant, personally, did not receive by mail a motive 
that said ecuse would be placed upom the trisl enlender. Further« 
more, in our opinion, it sufficiently appesrs thet after defendant's 
former attorney hac withdrewn from the ease, plaintiff’, by his atate- 
mente ami representations te defendant that the slander suit would 
net further be progseeuted But would be dimmiesed, caused defendant 

to entertain a belief that he need not teke amy further stepa in 


the cefense of the guite (See Shapmen vs American Life Inge Coe, 





292 Tlie 179, 189.)  mé we are of the opinion thet the court, 
im view of the statements contained in the counter affidavit of 
Plaintiff, erred im refusing ioc consider defendant's additional 
affidavis ané the effidavite of Hraby and Brown. 

The order of the cirewit court of April 7, 1933, refusing 
te vacate the ex parte judgment in the slander suit ageinst defendant 
ef March ld, 1935, ie reversed, and the csuce te remanced with dire 


eetions to the cireuilt court toe eet aside acid Judgment, anc io have 


# trial of the elender suit upon ite meriteae 
BVER SEE AMD HEMAMOED SITH DIAC CT ANS. 
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WILLIAM YERER, LUCILLE VERGE and 
HRANCES SIVENS (gued ae Mary doe), 


AePbaL YRC 
BUMICIPAL 2QuURy 





Defendants. 
OP Cais 
6} 
FRANCES GIVENS 2% 
. Appellee. ot 4 1 ofe 653° 


weer ee ee er 


Mie JUSTICE GRIDLEY DELIVEHED THE OPISIGN GF THE coun, 


m September 19, L852, plainticr sommene¢d in the 
municipal ewurt an eetien tn replewin to recover the poosesuian 


of am sutomebile, deeeribes in the affidayit an « *Ssekne Gedan 













(2952), Serial Hos CLATL, Motor Ko. Mexese, together with a1 
equipment and accesveries.” frog the beiligr’s vcturn on the 
erit 4% appecra that om September ecthe he replevied the aubomebile 
ang Mdeliverce the game te plaintiff," ené that on the feliewing 
day he wervee the writ om "YWre,. ¥, fivenn. sued es Bary Roe. 
| Therenfter the joint =ppenranes of P4liiem ané imeille “eher and 
Frances Givers sas entered by their attorneys, avd on Yebruery 4, 
AOSD, the twe ebers filed om affiesvit of merite, swore te by 
Beid Prances Sivens ne their esent.  r Pebrupry 25, 1933, the 
“court, “by sgrecnent of plntntit ant cofendente," ordered thet 
the evit be g45 pete both “cherg. This left the suit 
méing only ax ageinet Franeen Stivenn. Thereafter there ene a 





S¥iei bevore the court without « jury, at whick « meen ef ore 
Gocumentusy evidenee waa introduced, and at its eunclusion 
the caise waa continued to April 7) 1933, for dceivion, on which 


lay, after arguments, the court feud “the right of property 
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in cefendant, Eres *+ Givens” and, efter denying ploimtifr'ts 
motions for a new trial and in arrest of judgment, ed judged that 
she “have and recover of the plaintiff the possession ef the 
property involved," that "a erit of 





that she recover her eoets, The present appeal by plaintir¢ 
followed » 

Tm enid affidavit of morita, Frances Givens alleged that 
"she is the ¢uly authorized agent of the defendants, ‘ilitem and 
iuellle feber," thet she is acquainted with the facta, aad that she 
believes that “sald defendants” have a good defense te the auit 
upon the merits. che further alleged im substance: 


That prier te May 14, 1932, *on Wehalf sf said defendants” 
she wag in megotiationy in Chicago wlth the "Seyul tolea & lervice 
See" (an wiineerporated company, of ee Jaeeb Se Goldenberg was 
the preprietcr, hereinafter referred te the Seles (oe) for the 

ee of a nee Reoekne Sedan autineibe. “with agcesseries at. the 

price of 57159 that these necotistions wees had with « agest af 
the Sales Coe, ene John Putiersen; that on may Lay LOS2 9 ake yee on 
meeount the aum of (215 in cach, and alse the mam of $550, "yw dee 
pores” t@ the Cales “oe of am usec Lincoln sedans” leaving a balance 
wupald of $40%, “whieh said sum it one agree? ahold be eadd in 
Monthly instalimente ever a yates ef one years” that Patterson 
'Fepresented to her ané ta aa defenéente that anid sum of 845° 
“would be carried by" the & that *atsersen presented ‘+e 
the defendente (the “ebers) "an instrument : 1 bh whieh he «aked 
them to sign, esying that he would fiil im the bleake the tore aud 
eoenéitions of the «ele and the pawmenta te ie wade ae shove net 
forths* Hat thereupon they, reay dig api Satierson's representations, 
“executed anid inetrument in blank® (= comlitionwal axles contrset, 
OH & printed Forms dated Hay it 2952, With said Lales Ge, ingles ing 
anid defendant's nete fer the totel snout of enid mon shy inetali«- 
enka, @ee.)i tat thereaiius cuichiants Beart that “piains acy 
tea we the ascignes" of seid contract and note, andi» uper 
perce igntions fewme she gas to be 46 plaintiff's posscanion, 
beoring ¢ andante’ eignaturess “whieh ag effiant believes, are 
semis gr mmag a Pee} Gi LGlombantus” Slabs howeves, gate contract 
rts te initial payments of enly | » inatend of 9515 az 
‘ jemualiy mace by aiiioni for the benefii of cefemiawts, aad alee a 

ins nee charge of #800165 which was never agreeé to by dofenantes" 
Ene ticks beonuse of the forezeing, aifiant "Jeules that piniat 

the owner of the automobile degeribed ix the writ, or is ent itled 
| $a¢ pessecuice thereof.” 


Gn the trink pleistift, oc make aus ita gr: 
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led goid Geléowberg ae & witueas, Orv Imtrodumsd in evicenge ia) 
® conditions] seles seentract with the Tales Co. fer tae antomcbdile 
Question, signed by the twe “ebera at Milwaukee, Sisconsin, under 
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gate of Ray 14, 1932, and which hed attached thereto the «ritten 
acgigmment ef the contract by the Onlew Coe $6 plaintiff, ef the 
aume date, together with all itu right, title ani interest in and 
to anid auiomedile; (%) the jucgment note of the “ebers, of the 
Bome Gute, for G56G0LG, paywble to the order ef the “eles Cos in 
22 equal monthiy installments of 046068, with interest, = the first 
inetealiment being paynble ane month after said date at plaintiff's 
office in Chicago, and the nets bearimg the indersement ef the 
Sales Coe, without recourse, to pleintiffy amd (¢) toe original 
receipts, procuced by “raneces Sivers, civen by glaintiivf te her, 
under the respective catea of dame 15th anc July 2lute 193%, showing 
Swe payments to it of 246068 each, + being for the ‘iret swe 

tue on auid centract and sote. ‘Thereupen her attorney 
admitted that “ug further payments were mecy” te plaintiff on ssid 
gentyact and mete. The contract contains previsions oa are ucwally 





fownd in cenditienal esles' cowtra te} the autemebile in question 

is fully cescribed; the “gagk acliing price,* including the extra 
equlgment, ie stated te he °715, and the “Sime priee,* which includes 
a “fimance charge of J8)0l¢," is stated te be 2795016; ef the lat 
mentioned price 16 is stated that a payment thervon of $225 hes been 
unde, and that the balance due of 2560.16 (the amount ef eaid note) 
ia to be poid in “12 equal monthly payments of 046068." Goldenberg, 
proprieter of the Solee “o«, testified in sub scarce that he wae 
present in hie Chicage office when the blake of the printed forms 
ef the contract ond mote were filled in by sypeur it ings thas the 
instruments, se filled ing were taken By Jehan Pebterecn te Bilwaukee, 
Piseonein, to be there signed by the “obers and returned to him 
(Soldenberg)? that the instruments were returnec to Sim bearing 

4 the Yebers’ siguatures thereeng that he “sold the contract anc note 
te plaimiiffy* that he signed the ossignment of the contract to 
Plaintiff and indereed the notes that be then mace out a draft for 
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#43) ané attached said note and sentract aa a0 assigned to aaid 
Graftj ang that thereafter plaimiiff paid the draft and the Giles 
Coe received Y4Bue 

svancet Givens testified at eeneiderable longth beth 
G8 direes and cress-eiaminubieg, and she called az a witness aadd 
Ciiliam Veber. Vinimtift, in reputial, thereupon called as wite 
h@seee anid sokm Pattiergen acd also Joan Ls, Weitiaus and BH. Me 
Toate, xeeapectively bose attorney and eelleetion wenager fer 
Plainci(f’, and introdueea in evidence vertain vritinge. in aur} 
rebuttal franeom Givens ansé (eber gave further tectiseny anc ahe 
intraduced in evidence oikex weiitinge. Fe useful. surpone will be 
geryee im detallimg the teetimeny ef these witnesses. “wtf iee 46 
to aay that frem She entire evidence, corel ané dommcnteary, the 
foilowing salient facts apperred! Sarly im ‘pril, 1952, Frances 
Givens Visited the calles <c¢e's place qf business Tes tae purpoed 
ei purchasing tox Bereelf a new automotziiec pariiaiay om time pay- 
wents akc partially by an siiewanee on Aexy o)d Lincéin susomebilees 
She macy out and signed A istadiei “eredit appiie:tions” sowing 
that the same sowid be suimisted te a0) Bulemeiie CAnance compiigts 
{Wo ouch Gompauies rejeeiws the appidivation. Pinas.y, GAk oateaud 
ts be filied owt smotherxy ayphicntion im the same of her neplets 
Cihliem ieher, then in Nilesikec, giviag to ®stsersem oi. cotadde 
es 36 Bin finmucial standings sie. “Mis appaicutiow proving +0 
Be accepiable, the canditiomel scales’ cauivnet suc nohe aaars mene 
tioned wers sigued by She “chers anc delivered. The contragt, te 
fe woul in such dustrumentc, seucrved the title te and qvaerahip 


of the new automobile im the “ales “oes or dbs negigugs, witil the 





entixe deferred imdebtcdsess, amounting te $OGUs)lé, should be Cully 
geicd. ‘Tele mmow:t wee te be padd tm Svelre oquad me ihiy ingjalle 
mente of (46.60 each. fier the conireet and mele, Wy aeoagemeus 
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automobile finacey sompay, 1% mailed te the Vebere at HLALWRUREe yg 
wader date of Hay 1%, 1938, a Letter or notice, whisk shority 
thereafter was zeceived by Franeen Givens by mil from the ‘eherm, 
Siving full datailed particulars of the entire tranaact ton, 
deseriving ths <utomesile is question, snd saying’ "“s are pleased 
to netify you thas we Have purchased frem yours dealer * « Qe 
ésouments you signed when tekin: eelivery of the coumedity deseribed 
hereame For your cosvenienge was ave indigeted the amewst of 
your olign tions BuOWNE of your inebuliments, an’ the des dates 
Bake ench peyment ¢. ieGeh 5G eux office, * & ,* After thie letter 
oF notice heé wenn tetcived by Frevces Sirens phe pata ia Dials ite 
at ite efvier in Sleaze the first cen imestclinente ef $46.68 Cauchy 
due veepeotively en June lish and July Iithe 195%, bet netiher eke 
mer the “chery ever made any Surther paymerte em the mete ox gone 
tract te plaintire. 
; after a careful review =f aL] the evicenee we have renehed 
_ the eomeluston shot the eeuri's finding and JEIPLINS, abhaye mont Loned» 
are contrary te the elesr Pee poe cranea el tae svidenwse and tant the 
| fessent must be vever avd, “LLG numy OF the evideage intrecuged on 
) She tried by Frances Giveus tence: 4. “Mttedna Une celenses tu plainme 


tiff's suit om wentionet te che alticavet of merates plaimeiifi, 













évieence is overvhelminele i¢ the COUUEAS Fe SBP LRermgres ia our 
Opinion, it wuct be hel@ thas ker BCLit, in paydsig te plaliasige withe 
Gut sefeetion the exact snes ef the fizet tue LicteLimemig ag mene 
tioned im the eunettioast ootest COMEISG4 GLEGE Bade comiwaect Bad 
been asaiqned to plainsic’ Wy the Seles Seay amowried te a €eund Lentlon 
Of waid contract ey hee agceriimg i¢ ite term, 

Agr2eréinely, the fudgecah ef che BMBAeh ek oousk ef Age dy 
7, 1888, fe reweraed, ane pepe: dy witured here Gat the rigmt te 
the poratemion of the oniorebile is (VESl1GH Vas od ie in tke pledne 


“bier Oe Ie Te Corporation 
_— ." ' ROVERSK2 AND JUDQMENE BEA, 
ivats Pe Jey and Seanlan, Js, COU Cite 


oR. 
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PISS OF Facte 
We find a5 & feet that the right to the Ppeantes ion 
of the automobile involved iu chia cane tea am ig ig the 
PlBimbA( Ts Ce de Ye Corporation, 
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TSSUNANCK COe, & corporation, 
(ecmpininant )» . 
Appellant, APPEAL PROM 
Ve GIncUlt COURT, 
KAZIMIGRA TOMAS» ) GooK CouUnTY. 
(defendant), } ) Two appeals 
ppellee.s } 
conselidated 
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37042 
KAZTIMISEA TOMASUM, ) 
(plaintiff), APPEAL PROM 
APPRLLEds Pe . 
SUPRIGR SOURyY, 
Ve 


COOK GOON. 


LIPE 

INSURANCE ‘GOs ‘a "eaaratian j | he | 

(defendant) » 4 ' } 2 '¢ 4 [I I. A. 6 54. 
Appellant. ) 


Me JUSTICE GRIVLEY GALIVER Ad THE OPINION OF THE Coun ys 


om June 5, 1928, complainant (hereinafter ealle the 
ineurance So.) issued ite policy of inwuranee on the life of 
Smiley fomasum of Cieero, Lliinois, for $2,000. Defendant, dauchter 
ef insured, was named os benefieiury. The pelicy contained the 
provisions that “thie policy and the apyglicotion herefer, 4» true 
copy of which ia indersed hereon or securely attached hereto, con- 
stitute the entire contract beteeen the parties, ami shall be 
- incontestable after tye yeore from it=« date, except fer aen-payment 
of premiumes" and that s11 statementa made by the incured im the 
application “ahalie in the sueence of fraud, be devmed repregentationgs, 
and Not warrantien, and me such statement shall avoid the policy, 
WBless it ie gentained in the written ayoliestion." ‘The insured 
Gied in a hoapital at Hacisen, “iseconsing om September 23, 1929, 
less than two years after the policy was issued. On Jume 4, 1936 
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(one @ay leas than two years after the pulicy was iesued) the 
imeuranee Coe filed ite bill im the ecirewit court ef “cok county 
againet defendent, slieging in subatenee that certain of the incured's 
augwers te quegtiong on her application (aw given to the mediend 
exeminer and ae eritten down by him on the spglication concerning the 
present and past condition of Ser health), were falue ané fraudulent 
and known by her to be sue@k, that if the Inewrenee Cee had news ef 
their foleity 14 would not have leawed the policy, anc that 44 did 
mot discover their falsity witil after her death, “he bill tendered 
vack ail premiums paid, andi orayed that the poliey, because of anid 
fraud, be declared to be null and void? that defendant, as benefheiary, 
=iiher agents end aticrneys, be temporarily and permanently enjoined from 
| prosecuting any suit om the policy! ani that it be ordered ta be 
| @elivered up fer eanecllation. Gn June Lé, 1930, the sheriff returned 
' the susaens “sefendant not found,” and apparently the Ineuranee Co. 
made no further attempt to get weerviee upen defendant. On “optember 
2a 1930, ene (epparently net yet being sdvieed of the pendemey of 













: the chancery suit) eommeneed in the superior court ef Cook county 

, an action in agewmpeit te recover the amount due om the policy, aiid» 
after service, the Insurance Cos on becomber 45 1950, filec a plea 

' getting up the pendency of the chumeery cult es o bay to the actions 
“Me plea te the merits was filed.  Februery Lé, 1951, the euperior 
‘gowrt sustained a demurrer te the plea and gave the Inmeuwranee Co. 

} leave to file an amended pleas Je the meentime, im the chanecry 
gud, and after defendant hed entered her appesremor Sherving the 
wranee Ces applied for « temporary injunction, after notice te 
fendant, aud, on Yebrusry 26, 1931, the court iawuec © temporary 
metion, enjoining her from the further presecuting ef the 

it oult, or the prosecuting of omy oction im law er equity 
inst the Insurance Coe, until the further order of the court. 
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Thereafter, on February 26, 1931, the Inguraner Cos filed an anended 
plea in the esqumpeit sutt, setting up the pendeney of the chancery 
euit and the isauance ef acid injumetion an a bar. I¢ Gid met file 
any plea te the morite. Thereafter, aaid beneficlory filed « general 
and speoial demurrer te the b442 in the ehaneery Suits upon hich 
mo aetion was taken until Curing Seoembers, 1032, when the demurrer 
Was overruled, amd she filed an SHeWer Le the bill, im which she 
Genied that the Insurance Cas was entitled te any ef the Yelie? prayed, 
ete. Thereafter ¢ heorlag wee had in Spon court at whieh several 
witnesses testified for the Ingutance Cos, the Seyositions es? other 
Witnerctes were reads and one witness (rae onton) testifded for Gefend= 
ante The policy end application and othe: writings were intraduced | 
in evidence by the ineurance Gs. oy Spell Sp 19335 the Court entered 
a decree in whieh, after miking numerous findinge, it is adjudged 
 ‘SRat the temporary ingunetion (above referred ta) be dissolved, that 
“the B11 “Be Clamissed fox want ef equitys* and tha: the Meuranes 
Soe pay all coats. From the feeree the Insurance Coe prayed and pore 
feetes the present apoe@al to ¢he June Term, 1933, of this appellate 
Court (Gaze Ho. 36889). 
| After the entry of the deeree, the prosucution ef the 
“Beemepsit euit wax reowmed in the superior court. On <prdk 25, LESS» 
- plaintire (beneficiary of the policy) apyeare: and moved the court te 
iptrine the amended ples ef the Insurance Go, (filed Fetruary 2a, 
1931) and after ergument of opposing counsel the eourt eustained the 
me bien aud gave the Inguranee Coe leave te file an Smended plese, and 
We Apri 27% 4t Fi204 wnat As ontitieas “Seeond amended Plea with 
Notice and Affidavit ef Merite.* itt is a plen of the general iscue, 
te tether with a notice that on the trial the Imewranee Ge. "intends 
| S rely upon special matters of defense, which are e@¢ forth and sone 
tite a in the foliewing affidavit of merite:" (Here foliews an 














hebusau ie POLAR «00 wemmcomel aed aSRRE 48% quowcdel, no. 9 v9steored? 
i¢roesasty ofl? To yormbmeg ot qu yabésos, 9A Rie dissawenm 0d) wh won 
efit Gon DID 2h otad a ae mohdacwied. ting YH eomevmad geld, Cain, 6 Eine 
Loronen «2 bodht qrotedionsd blag _iettees ikem, wih Oe ne 
Soke moq «thee ysevasty ods wh Likd otd od + xommueeo ts fatooga, & 
xorcaumed ost? code 9801 gyedemonS gabt, Liswe awshed vo olden 9 
ete Moise mt oLihd etd ne somecn oe betty athe, Deut ¢ SARA TOE 
ehoyeng. Regie wste to gre at hekdsders near 908 wpmumcceel ott tna | ah 
farewen Hold on due nage ah pat gaw gahiaed & SOTERA 
-xestto Yo gnobstears? st «soo samauiens ade ‘pt reknAaeet.' womens d 
ebyotel wor bakticesd (nogmh «0iM) ancntiy amp bes, Hees #tey BPS ont 
 pourtotiah exaw agetelse uote bug cobiaotiqgs aru pdteg ont os 
cody drug0 wilt (BLUE gh KETGA MO, ned eimrmRRh wee ws somentve m 
eg tatee af of gamet hod? axoremas yeoltent epee, sii mi weg 
gaits yhoviews2s od (0d doreeten oveds) mobsemmbnt ' ortt aa 
pommnredt wit sods ban “eine to sane 80% sonata pe 
oriq fae begere s02 oometweal od ceTOs ate moa  .aeeed. the An se 
—— Ro goOCd quot sath odd of daegge Sasnod ‘aiid Doo 
sent ct ele mana < hen, eho: | " 
eSSRL gBR Lim ao od tOR germany ond pee domme ee % a 
pd samen of¢. boven ana. seagate (vol tog, mas te 2 ederim 
ad? beutatema Swen ele Learases ane’ te » seamen, woe | et mt 
ban .o0ky hotnems so eLhT of evaed 900 somndimel M6, ove bee woke 
daiw nest bobs buoeee” shekehdne at doate nese ot ave £ bag 
ssiteut Laconteg od to. welq 6 at ai Samed ne NAIM a 0 
giaoded” .00 someneneh echt Sabst mat om sot sokton 2 43h 
anes hen Seve? Sow ous wobdw esque heh Je emu dd, 
ae awetLo® oe “secnbemte pon 














































he 


afficevit aworn ta by ome of the attorneys of the incurenge Go, ) 

Te the affidavit there ere allegstions that he inoured made certoin 
false angwers to the medieal examiner's gugetione ae set down im tke 
epplicationj that abeve her signature on the application are certain 
other atatements or declarations, and that some of the statenwnts 
oF CeClarstions were felue, ete. the alicgations are substantially 
the same as those alleged in the 9422 filed in the ehaneery suit, 

On Key Sq 1935, plaintiff f41ec - dewmerer to saié special mattera 
of cefenae, and for enuse af cemutrer stated thas by She terma of 
the policy the some was te be incontestable after tv Yerwss except 
fer nen-payment of premiums; that “said matters af defense pleaded 
by defendant ce not set Up hen-poynent of premiums but seek to aveid 
payment of the policy om eausen extrinsic theretog" and thet eadd 
action in sesumpa! 
more than twe years after the date of the policy, and that, henee, 
She policy is incontestable. On June 4, 1935, after argument, the 


te collest the amount of the policy was commenced 





superior court entered an order and judgment in substance as fellexgs 

That on plaintiff's motion the court orcerg that sodd amenied plea 

of the Insurance Co. “be stricken fer vant of 4 euitieient afficavit 
(Of special defenses” that defendant's defauls be entered; that *after 
_hesring ali allegations and proofs sultitted," the court asseasesg 
“Plaintiff's damgen at $2400 (amount of the policy and « eerued 
eats ané@ thet judguwent be ontered ageinet the Inauranee coy 
and in favorfplainvite im said sum. From She ducgment the ineuranee 
Soe prayed and perfeetod an appeal te the Cetoker, 1922, Term of 
this Court (Case Yo. 37048.) 
| Thereafter, on Novenber 7 1953, on motion of the Insurance 
supperted by the affidavit of one of its atcerneye, the twe 
were here ordered SG be consolidated fer heering end te be 
icered tegether. In said affidavit it ie slieged that "beth 


® iuvolwe the same parties and the same subject matter and * * 
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should be considered tegethers* 4 certificate of evidenee ang a 
bili ef exceptions are contained in the reepeetive transoripte of 
reoorde 

Ia the cirewit eourt's deeree im the ghaneery sili, 
entered April 39 1933, it ic stated thst *1t appesring te the court 
that the answers te the questions in the sppliestion fer insurance 


were made in good feith and were not known to be felee and untrue 
ag % # thet the insured © *® wag iiitterate ang an 








unintelligent woman, ineanpable of reading er critims the “welish 

_ danguage and inenpable ef fully uncerstending the questions put 

to herj * * that the medics) examiner end cecter for complainant 
made « full and complete paysienl examination of the insured prder 
te the imeuance of the polieyy and that the enurl, being fully scvised 
im the premises and in considerstion thereof, doth finds" Thats the 
equities are with the defendanty thet the complainant haz “failes to 
sustain the material allegotioms* of ite Will; sa that it “do not 
entitled te the relief, or enmy port thereof, demamied.* snd 4% 
appears from the certifiente ef evidemes that, after all evidence 

7 hed been introduced om the hesring, but Before the écerce had been 
enterec, the vhanerliler made » statement as follewss 


: ** wast te mske myself clear se that sny reviewing Court 
+ * * will understand whet was im this Court's minds 
: Here ic a report, eehinit VT, whieh is called o Mediead 
 *Bxaminer's Seport of the “eaterm and Couthern Life imevranee Company 
taken by Dre Kellys whe wee a young phayrician, arg he agked her a 
lot of Guestiona. How, ira. tomawun wee a Lithuanian and a sample 
her lengumage and her understanding of the onglish language was 
trated, | think, by the manner in which seme of the other 
‘Witnesses testifies yesterday ef Lithuenian extraktion, There were 
‘@0¥erel witnesses here whe said che couldn't read “n¢elieh and that 
_ understood it very poorly ze psa asked har a lot ef ques 
Bow, Mrae Anton sal : fee sont when these quogtiens 
Were propounded te Mra. one aud vhe anid the Lester only seked 
her tve or three questions. ‘There waa sume doubt in her mind as to 
Whether he asked her anything about prior eperationa, and wo om, and 
re fe Gongiderable dowet in my mind as to whether he did, and, 
he did, whether she understood what he wae talking about. 
Heve are some questions « there are ever twenty quest ions 
‘Mm here thet he acked her, all avewered “Ho's You know and I mew 
the wey these things are dene. ‘The medical examiner comes in and, 
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if you are thoreughly conversant with the “nelich Language amc he 
aeke you all these queatione, you de pret ‘Y well to enewer ali of 
them mecurately, if you ave therouchly honest ane falvly sonverannat 
with the ongliah language. But Fou get & Ban epeaking “aelieh to 
& woman of Lithuanian extraction, firing queations «t her, and 
expect her to answer oll of them is expecting mere than anyone has 
& Fight to expeot, 

I doubt very much * * thet thin women underatesd what 
wae going on when thie Seeter wat there firing questiony at her 
ond Tiliing out thie report. Gne ‘Ming ie eertain, she couldn't 
Tens, Deenuse the evidenee is undisputed ehe waen's fomilicr or 
eonvereent with ugliah sutfielentiy so thet she could reed. Zhe 
eaulé not read “ngligh, sq that the beater after filiine ou6 thease 
,uent "tiene asking her ta eign Mere dents ft fe rend is. — 
i 20 ¢VIGene@ anyone tranglatec it te her awa I dent bet eve whe 
Under shoo Jat tele ware LOMAIT ¢ wee 4c What Wag Om it,» and aa 
& regult of that i say there couldnt: have been ony fraui or deectt 
oF intentional vithkeld ing or mierepergentation of any facts 
ASS T think it was just like 4 mili. That is the way they 
de these things and that is how thig was evicen@ly dene. Here are 
& let of questions propounded io « -itnuanian women whe neither reade 
Mor writes ngliah amc then ahe in ackod 46 sigh & document shiek 
ohe soulda's read, and then you come in here after her death and try 
ie charge her with fraud for “@6ng agmeiting whieh ag probably 
édidu't under steals 

That ia the feeling < have about this gaat. * * Mading 
againgt the complainant; bill éiomicsed sec weet of equity.” 


After garefully eonuidering the evidenee inmtreduesd in the 
chancery enue, we are of the opinion shut che eourt’s etatenents and 

















findings in the deeres are sustained by the evidence. And #e are also 
of the opinion that the abeve quoted ate tement of the court, ac te 


what eecurred just prior te the insured ta signing and delivering of 













the application, is alee sustained by the evidence. 


4m urging « reversal ef the Geereg, as entered im the 
Chancery causes counsel fer the Insuronee Cos contend im «ubetanes 


that in an equitable action to eaneel a Lire ineuronee policy upen 
the ground of folee representations ef facts materiel to the riak 
“appearing in the ingured's appliestiony, auch cancellation should be 
r ecrecs where it appears that the representations are folee in feeb, 


n though it alse appears that they were not mmevingly ey fraudue 
u Mitly mate by the insured. “¢ @re of the epinion that the ¢on= 
tention ig lacking in substantial merit in view of the provisions 
the policy ané the evidence. (See Saymer v | 

tlle Apps GlGg 19620; Joseph v. 
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Tide ADS« 4525 S66e7F 9 ACL ismeon in 4cé ahhe #34) 
Ae to what oecurred im court in the as 





aW@ipsit audit on 





June €, 1933, subsequent to the entry ef she deere dm the chancery 
wait, the d111 ef exceptions discloses in subetance: That the 
wuperior court wae fully «ivieed by otatements ef opposing counse] 
aa to the purport ef said decree, and an te the contentions made 

in that suit by the Insurance Coe fer the osneeliation of the policy, 
whieh were gubstantially the same es etated in said netics ef 
“epecial matters of defense” file’ in the susumpsit eultg thet the 
sours expressed the opinion that, oe the issues raised had been 
adjudicated and settled adversely to the inewranes Cos, and oe it 
hed not at first pleaded im the ausumpsit suit any defense Sethe 
merits but had only pleaded the pendensy of the eheneery euit ac a 
bar to the eggumns: 
in the agaueps! 
tended in wubstenee that, aa an appeal ind been taken te this apeeliate 


salt, it was now too late to raise the suse iseoue 





% aulty that the attorney for the Insurance Co. con< 





egjart from the dceree rendered im the thaneury eult and asié deere 
Might be reversed, no further avtion showld be token im the gua wape 4 


eult until this appellate court had vondered « decision; that saad 





_ + attormey presented and asked Lesve to file am “add ittonel plea »* 
whith leave the court refused thot thie additional plea ecomtained 

| mibetentially the same allegetione as were contained in the affidavit 
) of the “‘pecial Batters of Defense” previously presented, and the 

) further sllegation that sald shaneery ewit and ingumetion “are atihi 
“pending and undisposed of* (whieh waa mot the faet)¢ thet it was wet 
. Gisputed on esnid hear ing that the amount @f the pelicy eued woon 

wae $2,000 and that the aeerucd interest thereon amounted ta about 
gory and thet, fineliy, the superior court entered eaid avder on 
June 6» 1933, thet said smended plea of the Ineuranee Coe, filed April 
“R%— 1935, “be gtricken for want ef « guffietent affidavit of epecial 
‘@efeneen”, that the default of the Ieeurenee Cos be entered, that 
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“after hearing allegations and proofs autmitteds" pleiniirr's comages 
be ageesned at $2400, and that judgment in thet sun be entered aguingt 
the Inguranee Co. 

As grounds for a reversal of said diwigment in the ao0unpedé 





suit, counsel fer the lueuranes Go. contend thet the court erred in 
striking sald amended plese of speeial matters of defense of Februory 
BB, LOS1, and ¢efeulting the Ineurange C@s, Because @ plea of the 
general isswe also was on file and euch a plea ix not subjeet to 
éemurrer, and also make other contentions which we deem to be of a 
technical nature. Ye find se eubetential merit im the sontent ions, 
in view of the fact thet the reel ingue involved in both evite wae 
éecided after a full hearing néversely te the Inguranes Gos, by the 
seeree entered in the shaneery sult, and ne different iseue wag 
Breeented for decision in the Sesumpsis wuit,» and in view of the 
further feet thet me trial by « jury wos demanded by che insurance 
Coe im the eesiepeit suite ft: mey be, ae suggested by counsel fer 
the Incurance Coe, that the naned beneficiary im the peliey (defend- 
ent in the chancery suit) should have prayed by eresebiii filed in 
‘that suit ouch affirmative relief as would have warranted the chaneery 
 Sourt im awarding to her a money dee-ee against the inwurenee Coe for 
the amount ef the poliey and interest. However, she did net de thigs 
‘ but wought that same relief by the resumed prosecution of her pend ing 
 ppeumpsit uit, in which euit the Insuramee Cos did not raive any 
issues other then thove waich bad been devided adversely to it im the 
’ meery auite And «es are of the opinion, wider he clvewmestanges 
Aeelosed, thet the court in the eesiapait suit did not err is entering 
ate orcer of June Gy 19339 appealed from, wherein it defsulted the 
Maurang@e “Ge for reasone stated, ami entered the find ing amd jucgaent 
ee St tht Veaseae Indioaels ae tees te le, 
mvered April 3, 10%3, ie affirmed, and the juégment ef the superior 
Mirt, entered June 6, 1933, ie alee affirmed, 
ASY PBADe 
Vatie Pe Joy and Commlan, Jey concur, 
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The preeent appeal from a Judgment ef (2400, rend 


rad 
a by the superior court of Cock COUNTY against the lucuranes 


Se eay 
7 O4 June Gy 19335 wuss upon motion of the company and by order of 
this court, consolidatee for hearing with the sppeai (case Hq. 











a 
$6639) of the ccupeny from a deerce of tne cireudit gourt of ceok Fe, 


eeunty, entered april Se 1935, (lemlesing fer wast of equity the 
Company's bi] in chancery agcingt =xeie Eoaimiocrs imam. ve have 
Wiis dey filed on epinicn in cace Yo. 36989, affirming the d4ewi vant 
said bill far want of Squity, anc in thet opinion we haw stated 
Feagoms why maid judgment of 9240 cleo showld be of firmed s 

| For the reagone atuted in cai¢ apigion, to which reference 
MEAtGs, g6iG judemest ef ihe superiexr cours for GLGOO, verdered 
6 the imeuranee company on June Ge 19239 ia of fives, 
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CLARA Ge GIGHAU, fear _ ot 

FREDRICK %e chi, 
Appel lant , i 

APORAL FROM MURICIPaAL 


COUT GF CHIC AG, 


O74 1.4. 6B4 


We 


PIRSY VRICN TRUST & saVIMGs 
BANK, a corporation, Garnishes, 
Appellees 


aoe Hep Reese Mats ae 


Wie JUSTICE SCAMLAN DELIVERED tHe optrroy OF THE cout, 


An appeal from a finding and judgment diavherging the 
garnishee. Clare, the beneficial plaintify (hereinafter called 
Plaintiff), obtained @ judgment for $5,500 against Clara ¢. Gichau. 
The inatant garnishment proceedings were afterward started againet 
Piret Union Trust & Savings Bank, = corporation (hereinafter 
@ollec the garnishee.) The answer of the garnishee states that 
at the time of the service of the writ it wes not indebted to 
Clara Giehau, nor did it have in ita possersion any righta, 
erecitea, choses in action, effeets, tetates, property or moneys 
belonging to her, save that "4t has a joint eecount in te seme 
of Clara C. or Adolph Gichau, * « 4 having © present balance ef 
$8.03 subjeet to withdrawal by either, and vhich thie garnichee 
states is not aubject to garnishment herein.” The answer was 
eontested and the enuse wae tried by the court. Counsel far the 
Garnishees, at the outset of the heaving, stated that the gernichee 
bank had in its posseerion a trust fund amounting to $1,900, which 
had been deposited in five installments by Glara Gishaw and fer 
which she aad been civen written receipts, The sole tasue tried 

| Wes the nature of this fumd, plaintiff stating, in hie brief, 
that “no point ie raised om the pleodings.® 
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Plaintiff atates hie theory 2s follows; That the 
garnishee “beoume Clara ¢. Gichau's agent to pay out oortein 
funde deposited by her to the owners and holcers of certain first 
mortgage Dond interest coupons which were &% thet time due and 
payeble. The suns of money deposited were in the form of « 
wpecinl or specifie ceposit whieh, when an entire sum had aecunlLated 
sufficient to pay asid mortgage intberget, was to be paid by the 
bank to the ownerg and holders of interest coupene whe would 
present the same. There were two definite conditions or events 
whieh must happen before ine Bank could properly pay out the 
funda theretofere deposited. The first ef these conditions waa 
that the entire eum neceaeery te pay sll intereat then due are 
payable head been aocumulated by deposite te be made by Mrse Sichau, 
The second of these conditions was she extension of the mae baad by 
ef the principal of her indebtedness ane the reduetien of the 
interest rate in eonnestion with enic indebtedness which was 
secured by the trust deed to eertain Oremings “« * * te the State 
Bank of Chicago, as trustee, either of weie eonditions took 
Place. “he garnishee bank acting in the eapaeity ef an agent for 
Eire. Gichau, the @epositer, and the deposit i¢selr being a gpeeifie 
Geposit for a specific purpose to be paid out by the bank ag hey 
agent om the happening of certain conditi 9085 permitied Mra. Gicshay 
te revoke her instructions of payment and cemami the return of the 
sums of money theretefore deposited as any times Hyee Gichau * * « 
had a legal right to the cum ¢depontted with the bank and therefore 
the plaintiff * * * hoes a egal right te funds «hich e141} Temaig 
in the hends of the banks There is oly one question in this 
Suse, and thet te whether er not the bank nt the time of the service 


of summons in the attachment suit, had funée in ite hande belonging 
$e or to which Clara Gichau, the duigment devter, had a right .* 
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The garnishee contends that Clata Gichau plaeed the fund in its 
handsfor the specific Purpose of paying the past due interest 
coupons which she oweds that she thereby ereated a trust in fuver 
of the coupen holders and they beeame the veneficial emera of 
the fund, and thet the Sarnishees, ag trustee, is bound to see thet 
the purposes for which the trust was ereated mre earried GUS» 

No propositions of law er fact were submitted te the 
trial court and thig apptal presente but a simele question, vig: 
fm there suffietent evidenes in the recerd te support the general 
finding made by the couris the burden was, of COUurae, wpon the 
exeoution erediter te prove that the fund wae wubjeet te gurnighe 
ments (See Manowsky y. Conroys 33 [lle Appe Idl,y 143 » and cogeg 
cited therein.) The burden of preof is om the sleinsity tx eormieghe 
ment to entablish a gurnishable debt, (Harrie ye Bontag 
Appe 89.) 





Plaintiff, in hie TPES SavuMNeG & Mumber ef focte not 
tUstained by the evidence. on Peorusry 7, 1927, Clare c, avd odolph 
Sichau executed a trust deed to “tate Tank of Ghieege to secure a 
bond igoue of $125,000 upon Gertain property commonly Imown as the 


Pine Grove Apartments. That bank was thereafter songolidated with 














Foreman Trust & Savings Bank and the consolidated bank tock the 

name of YoremaneState Trugt & wavings Besk. ttn June, 1931» the 

sernishee benk guaranteed the depowlte of Foreman-Gtate trust & 

Savings Bank and the ausete of the Aatier “were pledged te the 

PFiret Unien Trust & Savings Bank, and the remaining bueinese ef the 
| Yereman Trust & Savings Bank wae moved to the Firat fatvicnal Bank 


te preeeed to collect the principal and interest for bencheldera 
aed holders of mortgages that were then outetendings" ineluding the 


principal and interest on the Pine Greve Apartments tend iecue., on 
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February 7, 1932, interest fell ¢ue om that ieee and Wat MOC paide 
Thereafter Clara C. Giche: mage five depesite, ageregating 419950, 
with the garnishee, aud she veetived from it the following reeripte: 
"First Weion Trust and Savings Bagk 
Chi¢ege, Illinete 
Rend Netete Loan Depar trent 
Chicase, Tllineia, 3«1G-«2% 


Received from Clara C. Gichau check for $500.00 te apply 
on interest due 27032 6x FS1 5286 


Firet Union Trust ane S8vinge Bank 
25000 By =. Thuern*® 


“Firet Unien Truat and “evings Bank 
Chicago, [Lidnedts 
Real Kstate Loan epar tment 


Chienge » ‘ilimeia, 4elexg 
Received from As Gichau cheek fer Sa0G- ty appay on 


FS « 16286 
First Unien Trust and “eVings Sank 
$3006 By Bs Fields” 


"Mirest Union Trust ane —aivings Bank 
Chiesge, ‘illinois 
Real Ketate Loan @ par trent 


Chienge@y Illimeis, 4<15032 


Received from Clara c, Gighan check for $3006 ng part 
Payment of interest due e739 on FS = 18286 


First Union Trust and “aViage Ben 
$30Ce By Es Fieldst 


*Firet Union Crust and “avings Bank 
Chiesge, lliineis 
Real Exvtate Loan Department 


Shienges Illinois, Sefegg 


Reeeived from Clara ¢, Gicheau cheek for $400 ns paet 
paynent ef interesas due e=(-32 on F & = 19886 


Firat Gnien Trust and Havingso Bante 
$4000 By E. Pielda* 


“First Union Trust and Ssvings Bank 
Béaxberusg Wonroe ari Glark Sta. 
Chieegos Illinois 


Keeelved remitiange (which is accepted subjeet te final 
payment in exh or solvent eredit in accorcance with the notice 
Printed on reverae wide hereof) to apply on account of principal 

or interest on item due ae fellewa on account of real estate 
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mortgage on property at 2918 Pine Grove Ay 


Zue Date 2=%032 _ Maker Gicham 
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L@ AppAy (ANCApad 3 th Spay O8F -nberest § Lei dL Somittanee 
Clara ¢ Gichean Date See%e32 
2729 ine wreve Avr 
Chicage 11 First Union Trust and Sevings Bank 
CRidsages, “liineis 


By 





Partial Padunit neseies® ‘aaicas 
on the pock of the jrush deed from the Giehap 
Shiesgoe appesrs the following: "Is Se 15286.°% Clara Oichau, the 
sole witness ¢olled by plaintiff, teatifies thet "the meney was 





Ceposited tewards interest om a loan.” "9, (hy the court) Did 
yO deposit this money im the aecount as « cepesiter fer the pure 
pose of saving the money, or fer the specific purpose of paying the 
interest on these vondg? A. i Beponited i: Just exactly what the 
Eeeeipts called for. a» (ey coungel for plaintiff) kre. Cichats 
will you teli the Court exactly the uierstuading wlth which you 
éeposited this money? “hat wag the agreement that you had with 
the bank in reapect te depoolting--? Ase The idga-= Tt wag & 

bond iguu@, your Benor. < was in default. I wanted the bank te 
wake an extengion ef the loan. [ bed some moneye I aaked CHOU, 
"Will you let me take this money and pay it te the pondholéere 

"het waa the adviee given me 





and extend (me principal payment? 
by & great many people. the Court. G. You gave thia money te 
the bank for the purpose ef paying the interest on these vonda, 
de that correct? As Yea, when ( took the money that f had and I 
applied it to principal inatead of interent, and the reet of the 
money went toward interest, aud i: wae wot suffigient, + (by 
Did you tell the Bank at that ties Just 

I did mot maxe any 


eounsel for plaintiff) 
why you were Leaving the money with them? A. 
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atatement to that effect." She admitted that the only moneys 

she ever paid on account of the interest in qiestion was by way 

of the said deposits. The gornishee eslled as a witness 7. 6. 
fathridge, an assintent suneger of ite real extate lean departe- 
ment, and in ¢gonnection with his testimony introduced « photontatic 
copy of the Gichau trust deed. Br. Guihridge testified, inter 
adis, that the truetee in that trust deed was no lenger doing 
business and thet the garnishee was trying to evlleet the money 
under the trust deed for the bondholdersy thot he talked with 
flare Gichau on or abouts “ebruary 7» 10329 in refereneve te the 
Gepoaiting by her of the fund in qguestiong tuat “she sndd she was 
baying thig money on account of the interest thet fell due * * # 
“he said she was going to turn money over every mouth and exdenver 
to pay her obligations. * * * che wanted the bank 4s endexyer to 
waive the principal payment, or extend the principal peuyments (. 
What did you tell her? A. 1! te]d her that was not possible, 

that it in being worked through a bondholders committee, «= « « 

She said she wanted te continue making the payments ag menmy others 
Gide Qs (by counsel for plaimiiff) Let's have the terme of that 
agreement. Ae The paymente-- che was coing te wake payments 
och month to pay her obligniion, to avoid it being referred te 

a bondholders committee. ¢.» That is all she told you? That is 
the agreement? As That ig the baeis on which she was woking the 
Gepomite * * * { om one of the officers, just sasictant manager 
ef the Aeal Estate Loan Depertment, in an effort te collect the 
money for holders tows * * * Js “Rak wore you supposed to do 
with this money agsin? A. “e were helding it until the interest 
and principed which fell due heé been paid, then would remit it 
to the bondholders. “+ In other vwerds, the understanding you 
had was this, * * * 4f I understand properly, that che hed interest 


@oming due, she wne going im, moking payments duc from time te 
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=Te 
time, am that money you were weing to pay to the bondholders? 

&- The payment was made efter the interest was dues and to aveid 
foreclosure setion here, che was making payeents en account ef 
the interest on iteme thet were Past cue. Qs dd you pay it out 
according to your underetending? A» We had no uniaratandings 

It was mot te be paid oxt until the interest wae paid in fuli. 

G+ Dic you pay it out et mtiy Gime? Ae It has not been paid in 
full.” The witness further Seatified that shortly after the 
assets of Yoremom-State Trust & Savings Bank had been pledged to 
the garnichee "1t¢ was apparent that there wonld be a eevault under 
quite a few of the bond Leasuss that head been issued at the State 
Sank of Chicago" and that, following the custom that brevalled when 
banks cesued to operate, a bontholdere committee was formed by 
certain membore of Poreman-\itate Truet & Savings Sank in eermection 
with the Chiesge Title & Trust Companys "Ge (by attorney for 
Plaintiff) Did you turn the money over te them? As Nag wit. 

We are holding the money to await the decision from thea as to the 
Geaire of the bondholders, or Court action through the fereclogure 
proceedings. * * * 4G. (by plaintiff's counsel) Aw a matter gf 
fact, Mrs Guthridge, the only interest you hed in thie entire matter 
is exnetly whet you have «:i¢ here, thet Hrese Gicheu eame te you 
and depegited thie money with you and you were te pay 46 owt on this 
past due interest. That is the only comection you had in thig 
entire matter, ie it mot? A. Thet war our attitude.” The witnese 
further testified that the fund in queetion waa mot subject to the 
check of Clara Gichaw and that the garnishee bank expected te pay 
the fund to the bondholders. 

It ig clear from the bill of exceptions that the triaz 
court wan ef the opinion that the evidence was not owfficient te 
warrant « finding that the funds im the garnishee bank were subject 
te garnishment, and after « careful consideration of all the oral 
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and documentary evidemee, we feel that we would met be justified 
in disturbing the finding ef the trial court. The burden wag upen 
Plaintiff to eetablich a gernisheble debt, and when the entire 
evidence te carefully anelysed the contention of Plaintiff’ that 
the evidenge proves eLlearly that "there were two definite condition 
or eveute which mst heppen before the bank could property pay out 
the funds theretofore Gepoalteds” is not entlefactorily sustained by 
the proofs  Pleintiff cites » number of eases which would be 
applicable if hia contention that “there were twe definite cond itd ene 
GF events which must hagpen before the bank could properly pay ous 
the funds theretofere deposited,” sere sustained by the proof. 
Plaintiff contends that Meyers ve Nifkins 268 111, Appe 
634 (abst.), recently deoiied by this division of the court, abaoe 
lutely controle the instant apoeal, and in his faver. There at 
appeared that the bank, at the time of the cepoalt wade by Safein, 
stated, ia a letter, that the Ceposit was made for the purpose of 
having the tank distribute che same to Heituan Trust Gos», in 
connection with the firs$ mortgage an the premises in question: 
thet euch payment was “subjeet to the understanding that the ssid 
mertenge shall be extended for a peried af twe Yeora," and that 
such extension “shall be subject to unpaid general taxes and special 
agseoamentas* and the evidense entabliched thet the negotiations 
Se to the proponed extension of the mortgage had failed and Ger sed, 
and we held thet uncer such cireumstanees Sifkin sould properhy 


oe 


‘ heave demanded the Fepsymant to him of the deposit and that sherefore 

it would be wubjeet to garnishment by hig judgment oreditera. Rogers 
) eomotive & wachine works vo Kelley, 08 1 Yo 284, te applicable te 

the facts of the instant eas@ and sustains the Judgment of the trial} 

EOinrt. ‘There the wourt, after holding that the bank held the fund 


fin trust, eaids 
“If the ercditere refused t@ assent to the trust, or if 
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their debits were Giherulee satiefieds a trust Would regult te 

the cerporation in respect to the unexpended balance in the 

haude of the trusteca. ut eo long ae the trust was cont ilvudng» 
the sheriff's right, wider the altechment, if any, waa subord inate 
to the rights of the holders of eoupons to have the fund ayplicd 
te their liquidation, although the seupone bad not been premented 
when the attachuent waa ievied, and the existenes of the trust 
Was not then known te the kelderg. fhe eoupon helderg were 
oreciters of the company, “he fund in question wes raised te pay 
the coupons. the corporstion had a right to make the arrangement 
in question to prevent = cefeawlt in meeting the interest on its 
bonds, ami the Arrangement made Woe, we thinks effectual in Law, 
ae agiinegt the elaims of other erediters.* 

The gole anewer made by plaimtirt’ to that important esse ie that 
it there appears that the purpose for whith the deposit wes made 
“wae til) elive and capable of pertormence. Whereas im the 
instant ease the purpose for vhieh the depesit wag made wag ineap= 
able ef performance.* Had Plaintiff, in the inatant Che@, preven 
that the rarnishee could net perterm the purpose ef the deporit, 
a different situation vould be prenented. “¢ eannet sustain the 
further argument of plaintiff thet there te eufficient evidence 
to indileate 2 disclaimer an the part ef the bondholders. If the 
recerd te preeticelly harren as te the attitude of the bondholders 
in respect to the fund, the fault Lies with him. “wen after all 
the evidence had been presented and the eourt bad stated that he 
wae geatiefied that 14 wan his duty te make «a finding fer the gare 
nishee, counsel for plaintiff etated that he wished to offer 
acditiomal proof, and, thereupon, the court cont immed the further 
hearing for = mumber of days for the sole purpose of giving plain- 
tiff an opportunity te offer additional proof, bub when the hearing 
wae resumed counsel announced that he hed no farther evidenes te 
offer. The attitude of the garnishee in vefevenge to the fund in 
Question wos plainly stated by Frank i. aul, one of its éounsel, 
whe informed the court that the garmishee bank regerded the fund 
a6 belonging to the bondholders and that the only reneon why it 
hod not been paid over to them wag because the amount ef the fund 


Was sufficient to make only partial payments on the eoupens held 
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by all the bencholders. Amy guggestion thet the garnishee wag 
actuated by improper or selfish motives in ite attitude as te the 
mature of the fumd is wholly wowarrauted. 

Plaintiff? urgee that he had the right to reach the funds 
in question because there had been BO Seceptanse of the trust by 
the beneficiaries. Segers Locomotive & Machine Yorke ve Kelley, _ 
Supra (ps 233)9 disposes ef that contention am adversely to it. 

Plainiiff argues, ae we understand it,» that the case 
ehoulad have been determined upon the receipte given Clara Gichay 
and upon her testimony thet she hed tepesited with the garnishee 
bank the amounts stated in she kee¢ipte, aud that the evidcenee 
offered by the gurnishee sénding te show the nature and purpose of 
the transsetion vielates the Statute of Fraudee It is « sufficient 
anewer to thig centention ie ony that counsel fer plaintsire Questioned 
Glara Gichau az to the uncerstanding and agreement she had with the 
garnishee when she deposited the HOnSYs, ari he erosa-exasined 
Guthridge fully as to the seid agreement and underutanding., the 
instant ¢ontention that such evidense violates the dtatute ef 
Frauds was not raived during the hearing and ig Pisiniy an 
aftesthought. In amy event, there ke MO merit im it. The naotmption 
in the inetent contention that ihe testimony of Clays 
out a prima fagie case fox plaintife is uwivarranted » 

Im conclusions we may state that i? in any further pre- 
eeeding 1% appears that the bondholders have refused to agvent te 





the truet, or if their ceBie were otherwise eeotiafied, or if it 
should appear that if waa not peesidle for the garnishes to caray 
out the purpeses of the ‘ruat, @ trust would then reawlt te Clare. 
Giehsu im respeet to the fund im queation. 
The judgment ef the Sunicipal court of Chieaga is off inmeds 
AVPIRMID.s 
MaLlivans Pe Jey and Gridley, Je, concurs, 
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Bhs SUSTICN ACAMLAN ORLIVER EP pee OP DFIGN OF Tat corer. 


im am setion of the firet eless, im the Munieipal eourt 
of Chiesgs, plaintiff sued te vevever upou certain bende ond hae 
appealed from  timawampe judguent rendered ageinet him in « triad 
by the court. Defemients heave not filed « brief in this court. 

The sult was instituted en four bends of S00 #s.eMe 
wigned by defendants (appellees) and Horry %. and Vebher Gordon, 
dated Vebruary 1, 1023, maturing Yebruory le 2034, and secured by 
& @eee of trust on certain real estate. The etatement of elaim 
wae filed om August 9, 1932. Upon leave given, an amended state. 
ment smd affidavit of claim was filed em Secenber Se 19384 I6 ig 
provided in the bends that upon eefeul4 im the payment of interest 
at the time and place specified the erineipai mey at the eLeetien 
of the holder of any of said bends become due and payable berore 
ite maturity, as previded im the truet deed and in aceordanee with 
the terme and provisions thereof. ‘There ig a previeion in the 
trust éeed te the effect thet im case of default im the due ami 
punctual payment of any interest dus on any bond secured by anid 
trust ¢ee¢ amd any sueh default shali contimue for « peried of 
twenty deya, then the whole of the principal awe eccured by 
gedd trust deed, together with the interest acerued thureatt, 
ehali at once, without motic¢e, at the option of the solder of 
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any ome ef sald bonds then unpaid, beeome due and payedile > 

In theiy affidavit of merits filed to the emended statement 
of claim, defendents do net deny the execution ef the bende, war de 
they claim payment ef the interest; they allege that the bank whieh 
was the place of payment wae elosed and thet no demand fer soyment 
had been made on them, but do not sllege that they bed tendered 
payment ox that they had been er were ready, willing ond able ta 
make paynent of interest thet beoume due on “wgueS 1» 19323 they 
gemy thet there kad been « éefauls is payment of interest «hich hag 
continued for a peried af twenty dayes amd allege thet slaintir¢ 
had no right te maimtein his <ction on ihe bends because of a 
Provision im the trust deed that aly right of aetion under the 


trust deod in vested tm the trustes, 
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On January Bp 195%, eper molbien of Plaintiff, the ouit 
wae Gimtigzed as te defendantea Herry %. Gorden and Nether Gordon, 
and, upos the wome day, the couse come on in Yeguler eouree for 
trial, before the court without « Jury, there having been no domnd 
by either party fer a Jurys and the court heard She evidesee and 


to 


found the ie-:ues ageinet defendents and assessed plaintiff's 
Gamage: in the sum ef $2,06% and judgment was thereupon entered 
upon the finding. On January 20, 195%, upon an orel motion Wace 

by defendants, unsupported by affidavit: er evidenge, tae eouré 
| Votatec the finding and judgment of Jonuery 3d. Gm Boren ip L9SS5 
when the couse again come on for trials qvidenee wan affered by 
Plaintifs, but none by defendents, and the court found the ieeues 
against plaintiff. 

A&G the quiset of the hearing counsel for defendants 

“sbjected $0 the intredustion of amy evidence by plaintiff upon the 
‘@tound that if there was a default in the payment of interest cue 
“cuguet Ls 1932) nevertheless, the trust deed provides that such 
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defeult should contisue far a period ef teenty days before pleine 
tiff hed the option t» declare the whele of the pringizal sax 
secured by the trust deed, together with the interest acorued 
thereon, due amd payable, and that ae the auit wae commeneed 

and the original ctatement of claim filed on iuguat 9, 1093, it 
wae prenisturely Drought}. The trial court eustadmed this eon- 
tention, amd plaintiff here imsiete that hie action im thas 
vegard wae erroneous. “# agres with glainti¢f. 

Under the semen law practice the prematurity of amy 
action ean be properly raised only by « plea in abatement unless 
She prematurity appecrs affirmatively on the face ef the declaration, 
when i$ may be teated ty demurrer. ‘the office of « plen in abate~ 
ment is to set up matter whiek merely defeats the present progecd ing 
but dees not show that the plaimtiff ia forever eoneluded y and 4¢ 
must give the plaintiff a better «rit. “ule 12 ef the routes of 
the Hunieipal court ef Chicege (in ferce at she time) reede ag 
fellows? 
abatement ay quistios Cer Perioainiies 2 the eourt : pig 
present the same by a written motion specifying the greunds 
thereot, end eaupport the some by an «ffidavit except where the 
matters relied on te euppert the metion appear ef recerd. ; 
such motion raines an ieeue ef fact dehera the record the 
court Bhall hear evidenee presented by the respeetive parties, 
pereere Ray Pag weeding?” gdemasce: the mather shall be eet 
in the imstent ease defendants did net file a written metios in 
accorésaee with rule 12, nex did they make & motion te strike, 
but they saw f4t te file an affidevit of merits to the amended 
statement ef cluim whiek hat been filed hong after the twenty= 
day period hed passed. i in the setthed rule of lew im this 
etate that where a party elects net to shide by his original 
Geglarstion and files, upon leave given, «i amended declarntiun, 
he abendons hie originel deelarstion awi the mult is regarded aa 
having been commenced at the time of filing the amended cowl. 
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It ie unnecessary te cite the numerscug authorities ehieh euctain 
this fomilinr prineiple of law, Under the state of the recerd at 
fs clesy thet the trial court erred in bolding that plaintifry eould 
wet recover on the growed chef ¢he muit was prematurely brought, 
and in arriving ot thie conclusion we have agsumeds, solely for the 
PUr poses of thig appeal,» that the twentyeday period provieion in 
the trust deed controle the right ef 2 holder ef bonds to sue thereon 
in an action im aesumpsit.e | 

AG the insistence of plaimtiif the trial eourt allewed hin 
to offer evidence in supgert of his claim, and se are Seilefied, fram 


@ reading ef the bill ef exeepiiena, that Be made out a prime Sacke 





Gases Defendants offered ne evidence. 

AG the conclusion of the heucring plaintiff aupmitied ta the 
trial court eertain propositions ef lew, all of which were marked 
“Overruled.” From an inepeetion of the seme it appears that the 
trial court misconeeived the rules of law agplieeble to the taatant 
tase. He held, in effect, ihet the plaintiff won barred froe waine 
taining the action on the emended statement of claim because the 
original atatement of claim wan filed prematurely. Se aiaxvked 
“overruled” the following propeaition of laws 

"the court helds ag a matter af law thet the boude 
emecutec by the Gefencont anc gue’ on herein by plaintiff are 
negotiable insicrumentea.* 

The bende contain a definite promise to pay jo the order of bearer 
(ey to the registered cener thereof) a fixed gum ef money ai « certain 
Sime and place. ‘the referenees on the bonds to the trust deed do net 
wake the bonds nonentgetiable. (See Jehmtskisa v, : Ls 
267 Ills Apps 169; Yright ve stevens Brothera Corpes Gens Hoe 

S6,649 Ills Appe 06.9 Gauge ve Simon sia Tlie ADRs L0¢; 2flueger ve 
_ Broadway Tre & Say» Banks 351 111+ 1709 Fleming y. Gannon, 267 TLl. 
Appe 163.) By marking plaintiff's Proposition ef lew pumber five 
overruled, the court held, in effect, that certain provisions in 
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“Be 


the trust deed barred Plainiixf from ue intadning the inatant 
action.» Ae we have heretofore poimted Cub, im Sohutekis 
ARRTE. the purpose of euch Broviciona wag io Peauriet ind ividaa, 
Section only in the institution or feureslosure Proceedings and yet 
in the comzeneenent ef SH avéion sq Teeover Bpen & perecial 
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ebligetion of a signed muse or bond Steured BF @ trust devd. 

*h@ trial eours, BpOm Sue und leputed Zaete, shouig 
have found for plaintire, “be judgment is therefore Fever sed 
and judgment ig en tered in thie sours againets telemdantes, Jacob 
Pollack, Zimie Pollaeks Hous Baron and *hilip Buren, for GRgVOGy 
the amount of the bonds, plus intereat, ae prevides therein, or 
& S0te8l of 62,060, 


RSVehgsh ATO JUcemeRT IW PAIS couse 
ACATHST LEPSNDagta Jacag POLAT 
MINNIZ POLLACEy ROSA BANOR Jotp PaILIP 
BiO, POR O2,060, 


| Sullivans ?. 3., and Gridley, J+, soneur. 











oar ornfnreeorrentonrs 
_ aaa epee re rode saint email 


ancio)_aueslto’ f 095 ) 
“Rounded bat fohaduet 62 eae indivi thie ‘to wouqung ote Sal 
“gen “is ‘ggaibsoootg emide. noted Ye wonsweroams sald ah piso eo batons 
Lemonneg & nog wivewes of moldon ae te tenamnmomsen ack oh 
“\peet dare 2 fomaes Sao cod nual yuagte ote aobeaghido 
biwoute gaseet badge that: add segue «aii gased eat? oe po ae 
doaiyhint, Gf SMRbHthety set a we 


















“boaroves omotonl ek ant 


aS 


ee uses + she 
Ba: het Rasp gore , 


et a ae Aeros Ait 
rk. Sy tan ee a. eet eR ea cuitdonity Nea eeneain Staud 
SiR ane he ci Ripa. aly SOO CARRRRT SE SEI Nea aig. take 


ah ie ah aa set isonet ess 
A ARew tine Ania ke aire iin so natie ath eee “~. - 





Bile as SE sg) 
‘nist atin bod 






Oe ee OM MM a i ala ia X we cm 


Pe Tse 





t * 
ef dary, Oy 1“) ‘i spat we ik “a \ it Mi. i 
RC TROP NA RI, MRR IRR ale Na mer ore ke Bey \ wy hy 








5 Le r 
a 58 wee f 
sears Sie. 
sail : a ee & f 
SAMUEL ROSEN, ) | 
Appellant, ) : 
i APPEAL PROM MUNICEPAL 
We 
ilies tai an COURT OF CHICAGO. ' 
: : + @ F LD ial y < 
a Corporation, r i 2 G 4 I ° A, 6 R4 
Appellee. } 


ERe JUSTICN SCARLAN DELIVER’ D THE oOPINToR or THE COURT » 


in an aetien fer rent the trial cours found for 
éefenéemt and plaintiff has appealed fram the Judgments entered 
upon the finding. 

The statement of claim ulleges, in substance, that on 
Yebruary 7, 1931, a lease, for the premiges knewn on 3218 Lawrenee 
avenué, Chicage,for the term ef one year comuoncing May 1,» 1931, 
was entered inte between plaintiff, as leseer, and defendant, as 
lemseg, at e yearly rental of $2,400, paysble in monthly instalments, 
in advanee, of £200 eachy that on Agril Sl» 1932, before the expirae 
Sion of the leases plaintiff end defendant entered inte a written 
agreement “extending the term of the aforesaid lease for the monthe 
of kay end June, 1932, at the rental of 200 per momthg" thet “said 
agreement further provided that all ef the other terme and cond itions 
6f eaid lease should romain in full force and effect * » eg" that 
thereafter defendant wrongfully held ever during the month of July, 
21932, and plaintiff elected to trent the holdover as Gresting an 
agditional term for one yeary that plaintiff sues te recover rent 
fer the months of July» <ugust and September, 1932, ami thet defendant 
is indebted to plaintiff in the sum of $600 for rent for said months, 
The affidavit of merits admits the making of the lease and the 
agreements admite that defendant seeupied the premises during the 
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erm ef the lease and during the months of May anc Jume, 1932, 
but denies that it continued in possession Curing the month of 
July} avers that it moved owt on July 109 19325 denies that 
Plaintiff has the legal right te elect to treat the alleged 
holdover as oreating a renewal of the term of said lease ae 
extended, and denies that 14 became Liable te pay plsiniiff the 
eum of $200 per month for the peried ef one year from July 1, 19325 
alleges “that by heldine over during the first ten days ef July, 
1932, said lease was extended for the term of iwo months only, * * # 
ama ¢efendent avers that it hae heretefere tencered and now tenderg 
to the plaintiff the sum ef $460 in full satiefnction and payment 
of all rent due plaintife by ite® Suriug the trial defendant filed 
an amended affidavit of merits im which it admits the meking of the 
lense} avers that it moved out of the premises on July 1%, 19523 
denies that plaintiff has the degai right to eleet to trent the 
@llieged heldoever as ereating a renewal of the term of the Lease 
ae extendeds denies that it is Liable to pay plaintiff the eum of 
$200 per month for the period of one year from July ig 1932, and 
Genies that it beeome or ig a holdevex tenant for any period of 
i ime» 

The following ig the agreement ef April 21, 1952: 

"2549 ¥, Division 

“thie Memorandum of sgreement made April Zleat, 1932, 
by ané between Gamuel Rosen of Ghieegs, ILlineins first party, 
; and Natiomal Tea Coes an Illincis Corporations eecond party: 
5 : Vitnegseths 

“Whereae, the first party is the Lesser and the scoond 
party is the Leesee in a lease eevering premises situate at 
S218 Lawrenee avenue for « term expir f APEAL 309 1932, at the 
monthly rental ef Twe Humdred Deliars (£20. 405) o ANd, 

“Whereas, it is the desire of the parties herete to 
extend the term of this lense for the monthe of May and June of 
1952 at the rental ef Two Hundred fellare ($260.06) a monthe 

“How, Therefore, it is agreed by and between the 
Parties herets as fellows: 

“Firatt That the term of the aferementioned Lesage 

between the parties herete covering premises situated at 


$213 Lawrence avenue, Chicage, Sllinein, be extended for the 
monthe of May and June, 2932, at the monthiy rental ; 
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of Two Hundred Deliars ($200.00). 
"Second: That all ef the other terme one conditions 
im aaid lease remain in full feree and effects 
*In Witnese hereof, the perties herete heve exeowsed 
thie instrument the ay an year firet abowe written. 


“(Sigmed) Samuel Besen (See) 
‘ , Mationnl Ten Cos 
(Seal) “(Cigne¢) Th Asomussen" 


It was stipulated that defendant remained in possession ef she 
premises until “sometime between the tenth and the fifteenth of 
July, 1932." On July ii, 1952, @ representative of defendant 
hanced to plaintiff the following document with a request that 


he sign same: 
*Tuly Lith, 1942, 


"Bational Tea Co. 
"1000 Cresby ot. 
"“Chiesgo, illinois. 


“Gentlemen» . 

This is to acknowledge receipt from you ef 2206.00 
for the use and eceupation of premises a: $218 Lawrenes Aves, 
Chieage, Illinois, for the month of diye, 1932. 


“It is hereby cistinetly acknowledged by me that 
reed lease covering these premises expired om the 30th of ‘pril,y 
9329 and that you stayed there theouch the monthe of May and 
dune under an extension sgrecment. 


“I hereby agree thet your remaining there for the 
month of July 1952 is as a tenant from month te month thet i¢ 
shall, under no circumetanees, be considered « renewal of your 
lease and/or as creating a tenaney from year to years 

*i further acknowledge receipt from yeu of notice 
informing me that you are abanceming the premises on the Sist 
Gay of July, 1932, thereby terminating absolutely your tenancy. 


“Yours very truly, 


Plainsiff refused te sign same and sent Gefendant the fellewing 


lettert 


"Chicago, Tllinoin, 
July 1a, 1932. 


 “Hetional Tea Company, 
*4000 ng Street, 
"Chicago, Illineine 
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“Gentlemens 

‘a few days ago you left with me a letter dated July 
ll, 1952) adcregeed to yourselves with referenee to the premises 
known as 3216 Lawrence <venué, whieh you are new eeeupying sa my 
tenant, and which letter you requested that I sten and return 
to yoUe 

“When you retained possession of the premises beyond 
the expiration of the original lease an¢ the extension thereof, 
i determined te treat you se a holdover tenant, and I am tal: 
thie opportunity of acvising you of my election se te regard yous 


“I shall, of courses continue te leek to you for the 
payment ef rental ae provided for by the lease anc extension for 


the balenee of the term. 
"Youre very truly, 
“Se Rogen® 
Xt is undisputed thet the letter of July 21 was signed by Raamasen, 
the secretary of defendant. 

It appeare, from the bill of exceptions, thet the trial 
court found fer defendant upon the theery that the agreement of 
April 21 *killed" the written lease and ereated a new agreement 
by the terms of which defendant “would hold aver for twe monthe 
without obligating itvelf te go further then the two monthas” That 
the court erred in so heldimg is clear, so plaineire contends, 
“the written agreement of <pril 21) 1939, was in Legal effeet an 
extenelon of the lease between the plaintiff and the defendants,” 
it was made before the expiration of the leases and the language 
used therein is plain and susceptible of but one constructions 
the leage Was te contimue in full force and effect, subjeet only 
te the mocifiestion thet tae term wis extended fox twe months. 

Ié is, of courses the law thas a landlord ani tenent may enter 
into an agreement whereby the terme of the original lease may 
be changed. In Le¥rieost ve Syadleys 192 Hasse 346, the original 
lease, dated May %, 1900, contained neither a covenant for a 





Fenewel nor an agreement fer an additional term at the election 
Of the legsee. Cx November 6» 1905, before the expiration of 
the term, the parties entered imte the following agreocment : 
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“It ia hereby agreed that the term of « certain lease 
dated May Gy 1905, between /ichards Bradley, trustee under the 
will of John 1. Yilidems, ae leseors and Silliem T. DeFri@at, ag 
Aemsee, chail be extendec for the period of Ziwe yeara from the 
expiration thereof, se thet the term ef seid lease as *atondecd 
@hail extend te aml expire on the 30th Gay of Aprlie L910, ove 
all provisiona, eal terms and conditions in enld Lease 
and the aapignment thereef te he “ilidjem J. Lemp Brewing Company» 
which agaignment ia dated bocember dSe A801, shall apply te saié 
term ae extended »* 


tm the opinion ef the court it is waid (pe 352) 


"It Wage however, within the eontractusl power af the 
parties by # later arrangement te preolomg the term although the 
ease was silemt on this wubjeet, and thie was dene by an 
instrument whieh has been referred to ag the agreement of exten. 
sien, which wag execute: and became operative befere the term 
provided for in the lease had expireds In legal effect this 
agreement operated to extend the torm ag effectually as if ite 
principal provision had bewn inwerted in the l¢ase in the form 
of an option of extension for a further cefinite period at the 
@leetion of the lessee, who subsequently made eueh an election, 
By either way, then, the rewult ig she somes for the origine) 
demise ia thereby lenghtemed te cover the iengest time named, 
The lease and the agreement, therefore, must be conutrued together 
and considered in their entirety as forming the contract between 
She perties .” 


See aleo Hartley vs Garnmhom, 196 ve Ys Se GOL, 4023 Klein ve Auto 
Par@el Delivery Coss 192 Kye 593, 535; Sisleny we Enobleuch, 73 
Minne LOG, 1134 Hiller wv. Albany Lodge, 168 BYe 7555 756. From the 
aferesnid essea, and many others that might be cited, it da clear 









that an extension of an original term ig mot » new comiee but a 
continuation of the old one. the authorities point cut that some 
courte recognize a technical difference between the effeet ef a 
stipuiation for the "renewal" of a lease awi ame for ity “extengion,” 
While other courts treat them as practigniiy the sume in Legal effet, 
but they all held that an ugrooment for an extension ef the term isa 
not & covenant to renew but a present demise which becomes operative 
immediately upon the exereive of the opilon earnferred and takes 
effect at the expiration thereof and ig subject to all the conditions 
and covenants of the original lense, and that ne new lence ox other 

| writing ia nesessery to extend the term. By the agreement ef April 
: 21 the parties epecifieslly provided for an “extengion® of the term 

+ Of the lease and that all the other conditions in the Lease sheula 
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remain in full force and effeet., As poiwbed out in LePyiest ve 
Bragleys supra: “In legrl effect thie sereement eporated to extend 
the term ag effectually as if ite prineiped previvion head been 
inserted im the lease in the form ef an option of extersian for a. 
further ¢efimite period at the eleetien of the lessee, whe subaee 
quently made wugh an oleetion. ‘Sy either Ways thems the result ig 
the same, for the original demise ia thereby lengthened to covey 
she longest time named. The lease and the agreement, therefore, 
must be construed togethex: and congidered in their entirety as 
forming the eontraet between the pertivs.® £6 is wignifiesnt thet 
the @rafter er drafters of the sgreement of pri] 21 earefuliy 
avelided using any language that wight indieate that the agreanent 
Was one for a "renewnl.” 

if we are right in our holding as to the nature and effect 
of the agreement of april 21, 9329 it follows, from the admiteed 
facta, that defendant wrongfully held over after the expiration of 
the lease ge extended. It further Toliowes frem the umcontradioted 
evidenee, that plaintiff eleeted seo hold cefendant for on aiditi onal 
term of one year. Defendant thereby became Bound for an siciilonal 
term of one your upen the same terme and conditions ag were contained 
in the written lease. (See Ueise V+ lenilezike 262 Tlie Appe $82, 
S56, and gages cited thereing Leek’ Lane Hotel Co s We Neinbergs, ILle 
APRs Ctes Gens Nos 36807.) 

@e any say, in conclusion, thit we regard defendant's 
document of July Ll, 1932, as practically amownting te an admissien 
that it recognised the leg»l effect of the agreement end thet by 
remaining in the premises after June 50 44 was heldine ever woen 
the terms of the original lease if plaintiff’ eleeted to treat 4+ 
as a tenant fer anether year, and it sought te escape responsibility 
by having plaintiff eigu the doeument of duly lie This he refuced 
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to Go» a2 appears from his letter of July 14, 3852, wherein 
he elected te treat defendent as holdover tenant. 
Under the admitted facts and the law plaintiff was 

entitled te a finding and judgment im the totel eum of $600 
for rent for the months of Twhrs august and September, L932. 

‘The judgment of the Uunicipal eours of Chdeage will 
be yeverned, with finding of facts, and Judgment will be entered 
here, in faver ef plwintirs anc ogaingt @efendant, im the tetal 
eum of $6006 


REVENGED FITH PINLING OF PACTS amp TUG? BEAE, 


Sullivan, P. Je, and Gridley, Je, concure 


EUDING oF Pacts. 
We find as ultimate facts that defendant is indebted 
to plaintiff’ im the totel sum ef $00 fer rent fer the months 
ef July, August and Ceptember, 1922. 
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WILLIAM Me RICHARDS, = <> ; 
vs APPBAL VROM MUMICIPAL 9“ 
BARRY KAPLAN, } GOURT OF CHICAdo, 
Appellant. ) 
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me 6 


4 1.A. 655. 


ME» JUSTICR SCANLAN DELIVidiog® tHE OPINION GF THE COUNT. 





Skis is an appesl froma judgment entered im the 
Municipal eourt of Ghienge ageinat éefenéant im an ection ef 
forcible detainer. | 

Plaintiff, in his complaint, alleges that he ig 
entitled to the possession ef Apartment ie 2142 North Kedzie 
boulevards Chicsgo, Illinoias and that defendant UtiLeefully 
withholds the possession thereof from him. In 4 hearing 
before the court the evidenee for plaintiff consisted ef the 
following elx exhibits: (1) A deed in trust by defendant and 
wife to Foreman Trust and Cavinge Bank, ac trustee, conveying 
certain renl estate im Cook county, Lliingis, deserived as Lota 
#9 and 21 in Bloek 7 im “hipman, 8111 and Merrill's subdivision 
of the eagt half of the northeast quarter of Jeetion S59 “ownship 
4G» north, ‘ange 13, east of the 3¢ Frineipal Heridian. (8) A 
trust agreement whereby said Bank, aa trustee, sereed to hold 
title te said real cetate for the use and benefit ef fefendzart» 
Herman Ke Lipman and Benjomin 4. Cenen as beneficinries. (3) 
an aesignment by defendant of an undivided half interest wader 
anid trust agreement te Ella lI. Lightfoote (4) An sasigument 
by said Lipman of an undivided half interest umder gaid trust 
agreement to acid Lightfoote (5) An order by said Lightfoot 
to Foreman=itate Trust ang Savinga Bank, aa suecessor trustees, 
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to transfer title te the promises deseribed in enid trust agrees 
ment to plaimtiff. (6) A trustee's deed by Foreman Trust and 
Savinga Bank to plaintiff, couveying the north thirty feet ef Let 
81 described im exhibit 1. After the intreduction of Uhe ae 
exhibits plaintiff rested. iefendant offered no evidence. luring 
the arguments te the trial court caunsel for defendant stated that 
he would concede thet defendant “fight now" was living in Apartment 
ds Plaintiff eoneedes that when the deed im trust by defendant 





and wife to Foreman Truct and Savings Banksy ae trustee, (1) wag 
executed the oremises conveyed were animpreved. The reverd deey 
not disclose shen or upom what land the wuiléing im which 
"Apartment 1, 214¢ Sorth Kedaie Boulevard," is loeated, was 
erected, and it 1# slee silent ae ts how, when or from oho 
¢efendant obtained possesion of Apartment i. 

Defendant contends, inter alip, that “ihere ig ne proof 
in the record that « demand in writing fer the poesession of the 
premises deseribed in the eemplaint herein «as ewer made and served 





on the cofendants, a9 required by statute,” Geetion & of the 
Forcible “ntry and Detainer (et provides: "Seas 2. ‘The person 
“entities $0 the poaseusion ef lands or tenements ay be restered 
therete in the mammer hereafter provideds * * %," and clause 

Sixth of the sume, ¢liminating therefrom such parts ae ave net 
applicable to the instant case, provides: "Sixth » “hen jands or 
tenements have been conveyed vy any grantor in POsceenions * * * 

and the grantor im possession * * * refuses or neglects te currender 
posession thereof after demand in writing by the person entiiled 
thereto, or hig agent.” The parties agree that clause <ixth governs 
this appeale it is conceded that there io no proof that o “demand 
im «riting* was made and served upon defendant, but plaintiff con- 
temds that the service of wach demand, under the statutes is merely 
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& condition precedent te the filing of a forcible deteiner mit 
and thet “it has been held by our courte that such » condition 
precedent may be waived" that ae the recerd feile te show that 
defendant affirmatively raised the instant point curing the trial 
he wili uot be heard to raise it in thie court. Nene ef the four 
eaaee cited by plaintiff in suppert ef she eontention that the 
services of a “demand in writing" ia merely a cendition precedent 
applies to the question sow befere ues 
“We nay premise by saying that the ection of forcible 

entry and detainer, or fercible tetainers is a wpecis) stetutery 
hcg | eumonry in ite nature end in Geregation of the common 

e and it follows that the tonditiione snd requirements thet the 


statute preacribes in confer: ing jJuriecietion must elearly exist 
that the mode of procedure previced by 1¢ must be stirieily 


and 

Pr eae e gceesmer Ve Pridéy, 28 Ills 1705 Gchaumtoeffel v. Be 
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“PPe 48, 49-51, 16 ic aaids 


"It has been repeatedly held thet an astion of foreibie 
entry and detaimer is « special statutory proceed in x y in 

ites nature and in derogation of the coun awe Yells 1 
1 Til. (Breese) 3373 French ve “iller, 126 Ill. @11; 3 
Ve “wing, 165 Ill. 354. 


"In the @ | Chee, Which wac an action of foreibile 
édetainer, the court ssid; The procesdings * * 4 being sinery, 
amd contrary te the course of the Common laws wast strictly con. 
ferm te the requisitions of the statute, * 


"Im the Fre ease, which was alee an action of 

foreible entry and detainer, the court hel¢ that a confession 
of judgment, entered wider the terug of « iesse awarding possession 
of the premises te plaintiff, was Unauthorised by low aud woedde It 
Was there gaid (p. 618): ‘This action ig = special atasutery 
a 9 stmmary in its natures, end in derogation ef the Comuag et 

e @8¢ it ie a rule of wiivergsi ot Panga in such actions, 
that the statute conferring Jurisdiction must be striethy yoresat 
m the method of procedure preseribed by it, or the jurisé ection 
set fail te attach, and the precceding be soram noh judive ang 
void, * * & 


"hile forcible entry and detaimer is a civil proceeding 
for restitution it is based UPON, anc hee by modern legislation 








alr A 


arid 
been evolved from the English forcible entry and cetainer, which 


Wee @ o7isinal procecding merely. Ejectment, from ita alow 
Ogrtss, Was an inadequate remedy te a dandlord, and the 
Legiglature previded the sumcary remedy by which a speedy recovery 
ef possession may be secured, but to prevent hasty action amd te 
secure tonants and their families from she tanger and inconvenience 
of being forcibly ejcoted without notice and reasonable time for 
preparation, certain safeguards were provided by the stntute,? 
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it was further said (pe 621): ‘Such court of recoré doen not 
proeeed in forcible detainer ty wirsue of its power aa aR Court 
of general jurisdiction, bus derives ite authority wholly from 
the statute, end in such proceeding ig therefore to be treated 
8 @ court of special and limited juriedietion.® 


In City of Ghiesgo v. Steamship Lines, 323 tlie 308, SLB=G,. 4% 
ie seids 





“The eivil remedy im thie State fer the restitution of 

premises, based on forgibie entry ant detainers wee unknown te 
the common lew and ig purely etatujery in its origin, “hil 
our statute on forcible entry end ¢etainer containg seme of the 
ideas found in the “uclieh statutes aforesaid, particularly the 
etatutes of Henry Vi, they de net embody all of the features ef 
any of those statutes, and they caunot be aaid to be as adoption 
of any of them in their entirety or of any other Smglish statute. 
it hee been repeatedly decided by thie court that an aetion of 
feoreible entry and detainer is « special etatutery precead 

| in ita nature anc in devogetion of the commen iaw that 
our courts do net proceed thereon by virtue of their power as 
courts of general jurisdiction but derive their authority whelly 
from the statute, ami in sush a proceeding they are to be considere 
ané treated as a court of apecial asd limited Jurisdiction. (frened 
cms 1eé [lle 613g ¢ We Began, Breese, S579 Fitegerale 
« wiz 65 Tlie 3544 ae aGtion scing a apecial eta susory 
Proceeding in deregation of the commen Law the statute must be 
strictly fellowed as to the remedy pursued. * 


The contention of defendant “thet such « demand is guriadietional* 
anc that the failure ef plaimtiff to preve that he complied with 



























such statutory requirement ia fatal to Bis setien, sust be sug tninede 
The Forefble intry and Detainer Aet ie sumeary in ite nature and in 
@erogation ef the common law, and it is ne haréship to require a 
ljanéloré whe seeks ite sesistenes to fellow sirietiy the mede ef 
procedure provided by it, and the preef of the statutory demand is 
an eaeential part of = ease brought wider the act. If the courte 
did mot insist upon a strict compliames with the statute grout 
injustices to tenants would inevitably fellow. In addit ion, we 
may suy that the claim of plaintiff that he could have proved that 
& eritten demand, in accordance with the atatute, waa actually 
served on defendent Dut thet he was lulled te aleep by the conduct 
of wounee] for defendant, is met justified by the recerd. Counsel 
for defendant, at the clove of plaintiff's evidenee, mowed far « 


finding fer deferdont on the grownd that plaintiff had failed te 
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make out a prime facie eases, and he argued that to make out sueh 
enue plaintiff had “to prove everything that Seetion (elause) 6 
contains," and counsel then vead toe the court ¢lause “Sixth 

There is also merit im the contention of defendant that 
Plnimtiff has failed te prove that defendent waa » “*gramter in 
posresaion” of the oremises degeribed im the complaint within the 
meening ef clems? Sixth», ‘here is, undoubtedly, merit in the 
argument of defendant that plaintiff, in answering the instant 
contention, ia compelied te auysume alleged farts not sustained 
by the receré and to draw inferenees noi worrented by the evi- 
denee. Ge find ne proof im the recerd to show that Apartment 1, 
ovoupied by defendant, ig locsted upen the property to vhich 
Plaintiff cisime title by hia deere 

We de not deem it neeexanry to pass upon several other 
contentions raised by defendant. 

The judgment of the Municipal court of Chiexnge is 


reversed and the cause is remanded. 
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Opinion filed Maroh 14, 1934 


We PRESIOIRG JUSTIO“R TAL CSLETERRG PRE OPENICM OF TRE WOORT. 
This is an acoeel from on order of the County Soart of 
Gook Gaunty entered in a eroeeeding seeking the relesese of 
petitioner unier the Ineclvent Gobters Aet. Petitioner hed been 
arrested smi imprieoned under = gopice ad getisfociendyum issued by 
the Gireult Court of Sock county upon « judguent of that eelixt in 





faver of one Uary 8. Gormer in on seticn breught by her acniart 
petitioner, charging sclicious wresemition and falae <rreet. by 

the order socesled from, the Jounty Gourt found that mealies wes 

the gist of the section in the sult in hich the judgment exe entered 
in the Sireult Gourt, ordered the setitioner reuandéd to the custedy 
of the sheriff, ond digmiesed the petition. The auit in the Givreuit 
Gort wos ageoinet Alex &. Usgmu, setitioner herein, ors. Alex &. 
Regmie omni Buelie Ke Whilieme. 40 originsily Tile’ in the GLrenit 
Gourt, the declarstion contained three counts. 

The first count wes against Emelie &. “iliiamea, slene. 
The ection wee diemiase’ «=< to her. 

The second count of the detiaration filed in the suit in 
the Gireuit court, gherged in eubatanee that the three defendontes 
falsely end asliciscusly, snd without any reneen or probable couse, 
entered into « conspiracy to defeme snd esuse the unlawful arrest 
and detention of pleimtiff, and with selicious intent, exreed 
between theaseives to hove Gmelie 4. Silliams file « setition for 


the iasuance of o Writ of Inquisition agcinst the plaintire: 
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tery 5. Comer, and withewt any reveensble er peebeble tuuse te 
appear before the judge of the Gounty Court, and there falsely and 
mliciougly and witho:t any reasonable esuse, ewoet te a petition in 
writing cherging that the plaintiff woe insane and uneate te be of 
lerge, aed et«ting i thie oetition thet the webitianer, tlex &. 
Magnus, hed examined the oleintiff and found her to be mented ly 
unsound and in need of institutional sare, all ef which wee falee, 
1t ie further slleged in thia seeead count of the degieretion thet 
by means of this congpiracy and falee ewearing, the petitioner and 
the other defemients osused the Writ of Inoulsitien te iseue, and 
thet, therefore, in sursuence of such consplrsey, the olaintiff woa 
arrested and teken inte custedy unier a dit of Inculeition iseued 
by the judge of the Gounty Gourt on the skewing aude oy these defend}: 
ants. It is further alleged in this count thet the arrest ef pleine 


ght her inte seandel ont disgrace, and out her to a arent 





deal of expense in procuring her dievkerce, 

The third count is substentinily the sage ss the ascend 
count. is we read this count, it is <lleged therein thet the ate 
of the defendants were msliciows «nd eithout any reesoneble or ore 
beable csuse. fo the declarcstion Alex &. wages sal Ure, Alex A. 
Sognus filed plese of the general iseve. Petitioner failed $e appeer 
at the trial in the Cirouit Oourt and offered no defense to the 
aotion brought there, The couse sao subaitted to < jury, end after 
hearing the witnesses for the piaietift, the court instructed the 
gery 2s follewa: 

"The Jourt inetructs the juvy thet if yeu believe 

from the evidence thet the defemiant, fsisely and wali- 
Gigualy, and without eny reasonable or erebeble Suse, 
Suused the gaid claintiff te be deprived of her diberty, 
the Jury may «llew es dem.yves ony awe not exceeding the 
amount gutd Tor even though the gum sillewed any exoeed 
the amount of dossees AOUGSLLY OFOTOR: 

the Court ingtruete the Jury thet if you beliers 

from the evidence thet the aefendent, maliciously and 
without any reagonable or probable oause inetituted or 
Gcused to be instituted preeeedings, ov attwmoted to 
adjudieste the olointifr ‘rein insane, o¢ derrive ser of 
her linerty, the Jury are outheriged to find exemplary 
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Or cunitive deasges, thet is, to mimish the defendant 
amd to furnish an exemple to deter others frem like 
praatioe.* 

The erounde upon which defendant «ske for reverasl of 
the Gounty Court are thot counts one and three of the desicr=tion 
filed in the Sirewit Jourt did net eherge the defendent with msliee, 
ther@fore, thet the judgment of the Gireuit Sourt wea net reg 
% on that question; that defendant in the trisl in the 





County Court, should hove been aliowed toe shee by soanetent evid ence 
that malice was not the gist of the setion in the Giresuit Sourt, end 
that in rejecting the efier of pregf on such cuestion, whieh it did, 
the County Gourt wea in errer. it is insisted by setitioner that 
insemuch es the jury were not instructed te disregard it, therefore, 
the firet count in the declarstion, which did net cherge asliece, eas 
before the jury in the trisi in the Gireuit Court. This judeaent 

of the Circuit Yourt 219 reviewed on sppe¢sl to this enurt. (Connor v. 
Msemug, S63 Til. Sop. G41.) The judguent eos «ffirsed, ond this 
sourt there held os to the first count that by the diswiess] “ae te 
Emelie HK. Hiiilams, ae dhe wes the only defeniont nemed in said sount, 
thie eount fell, leaving the two reaciniag eounta whieh * * * 

charged the defendent, Alex §. k-gnua.” Thia first count being out 
of the ease, there wag no etension for the trial jwige in the Sireuit 
Court or in the County Court to regerd it. 

Ag stated, in the triol of the enge iu the Cireuit Court, 
defendant wie not present and offersd ne evidence. In ite ruling 
upon thke offer of preef on the heoring in the county Gourt, to the 
effect thet defendent waa net guilty of aslies, ss charged in the 
declaration, the Gounty Gourt bold thet setitioner wos confined te 
the evidence offered in the trial court «nd refused te reeeive other 
evijence. ss stated, the first count «ce owt, and the third sount 
dees, in our opinion, sliege lice, Sewever, even if eetitionerts 
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contention were justified »s to the first and tsird counts, it is 
Omitted thet the aceand sount dees allece melise. The Sup rteae 
Sourt in Buek v. Jiez, 6° fii. 167, anid: 


"The term 'maliec' os used in the Insolvent Sebters 
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ASG, sppiies to that ¢isge af wrenga whieh are inflicted 
with on €vil intent, design or swrcese, isvlies thet the 
euiity perty wos agbuated by luproper or dishonest sotives, 
am requires intentions re@tretion of en injury or 

wrong on another. (Fire nk of Flore v. & oS 

iGlL iil. 913 RP 2S4 

poyweli, 122 idl. G87: Kollar, st: oe: ve Or}GRs 
#238 ili, 356.) “pen th Beane setitien fer dig~ 
Gharge under the Inecivent cebtere act, if the declerstion 
in the cmuse in whieh the judgment .:minst the vetitioner 
wag Tendered did net charge aelice, evidences extrinsie te 
the record of that eeuse le uot edmlesitle t6 shaw that 
there wag maliee on the oart of the oetiticser in the erige 
inel tranesetion on which the julenen bi 
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Shether the thivd count of the Gecloration does not 
®entain en sllegetien af mealies, se oftitioser sentenda, or dees 
sentein auch sm allegation, xs this court views it sakes no di fferenge, 
amd we are ef the coiniesn thet the vounty Court sce not in errer in 
rejecting the evidence ag to petiticnerta intent, sand in entering 

the order sosesled from. fhe order ie, therefore,=t fireed. 
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Opinion filed March 14, 1934 
WR. FREQTDIRG JUSTICH BALL GELIVE®S THR OFT RION OF THE GOUKT, 


BH. G. HABSOGK, Tracing ss S005 SOFT WATER 
LAUNONY, 


Gefendant im Lyrrore 


By this writ of error sleintiffi seeks the vrevereal of 
a judgment for seste entered sgainat it in the Municiosl court of 
Ghieage. dudgsent es originally entered in fervor of plsintiff 
and aguinat defonient on = judewent sete. 4 petitien end eetion 
ef defendant to vacate the juiguent snd te ciwe defendant « hearing 
was presentec te the court, the judgment wes voented, end as atated, 
judgment entered agsinat plaintiff for seste. The trie] was by the 
eourt without « jury. 

fhe record shows that on Bey GOth, 1921, defendent 
signed a promissory mete fer 399.95, sayable in instaliments, This 
note contained a worrant of pewer ef attorney to confess judguent 
thereon. The note wos paysble to the kneeKnit sonufseturing 
Serperation ami by if sesignet to the plaintiff. The judgement wag 
entered on Soreh 17th, 1935, and the sotion te vacete wae asde May 
loth, 1932. 

im hig petition ond setion te veeate,defendent reclies 
in substance thet the Gude Soft “ster Leundry defendant, entered 
Ante 2 contract with the imu-iinift Memufesturing Cerperction for a 
machine to mend stockings, such as@hine te be leseed at « rentel 
and thet upon psysent of the I=st instsliment of rent, the Knu-tnit 
Manufacturing Corperstion sgreed te give « bill ef scle to the leasee; 
that the uschine wee delivered to defendant ond was defective in 
that it did not do the work for whigh it wee intended; thet it could 
Ret be used by defendant in ite business; that the aechine wes of 
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ho Yeiue to defendant and thet the note and eentraet wea nell end 
void for the reesen that the consideration for euch note woolely 
filed, It is further alleved thet the sesionnent ef the mete to 
plaintif? was anode after snturity, and thet pleintiff es¢ and is 
mot = bons fide holder before maturity of the nete im due seurae, 
Plaintiff insists thet the judguent for coasts be reversed becouse 
defendant wes not dilirest in mregouting hie metion ‘te veonte; thet 
éefendant ia bound by « 4oousent signed by Ria and that defendens 
éié not offer to return this saehine, 

sefendent teatified thet at the time he ourchssed from 
the Enmu-init banufeeturing Someeny the mechine referred to, be had 
& Conversation with one Bornes, « scicasan for that coupiny; that 
farnes seid he woe selling defendunt « mechine thet sould «end Silk 
hose perfectly, but tict upon trying the meeking he found it ddd net 
dq the work aa represented, and that he was eoupelied te resert te 


hand eork on the stockings; thet the vnu-Knit iemutactaring lercera= 





tion sent « demonstrster to defendent and thie Ssmonetrater could nat 
weke the wschine scceaplish saythine in the wy of sending stockings; 
thet the Kau-Enit fomafseturing Sorserition sent onether pergan te 
defendent to try te overste it and premiaed thet the tnutnit Lonufagte 
uring Corporstion would send another aechine to take the cleee of the 
mechine in queetion, tut thet they did not 46 se ond the maghine ia 
how in posveesion ef defendant <t hia hese and thet defendant hae net 
been sble te operste it. defendant further testified on orege-examin~ 
ation thst befere the dauengtreter, a Kies Shite, left, after making 
the demonetration, she presented defendant with « enrd end atated 

thet “this card here shows my tive, I have to ghow thet i spent three 
days heres* tat at her request he sled the errd, smi thie denonestrae 
tor then ateted to the witness that “we will end you © new esehine.# 
Defendant told her he did vet think the arehine wie eny good, wand 

that he did not think it would VOrkK. 
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kether Henson, tae «ite ef the defenioant, stoted that 
ehe woe 2 part auner of the busineas of defendant, and testified in 
gubstenoe that the machine in cueation would not de the work which 
the Knuednit comufacturing Corperction, through ite seent, ropre« 
sented that 1% would de. 

The contreet between the Emu-Rnit sonufecturing Gorpers~ 
tion ig in evidence, «mc es2 when exeouted a dooument of which the 
note sued on wes «= onrt enti from whieh it wae term. This centraot 
previces that upon seyment of the nobe sued on, the title te the 
waghine in cuestion should seas to defendant, title im the interim 
to remain in the *su-tnd@ Sonufseturing Cersorstion. 

It ee¢eee to be «imitted thet olsintiff sequived title to 
the note in question softer saturity, end thot defeniant say make 
all the defenses thet he equid hore aade hed the title te the note 
reusined in the originsl soyes. 46 to the ovcetion ef defendanti'a 
a@iiigence in sresgenting his motion te yeeate, 6 note thet tue judge 
went wes entered in the Bunicipal Seurt of Thiesge on Merch if th, 
i832, and the aetion to veeste ena aije on Sey LOth, 195%. The 
re¢erd shows thet defemient is not now, end «sa not st the time the 
juégeent wee entered, a resident of Geck County, bat resided some 


. Ghstance from TUhiesgo. There is nothing in the reeord te indicate 


that the motion te vaeste was not mie in emple tine, ner thet sleine 
tiff hes euffered sny ineonvenience or lese by reusen of the time 
whieh elapeed between the entry of the judgment and the entry of 

the motion to vaeate. There ia waothing in thie point. 

Plaintiff's next woint is that defendant is beund te « 
eritten atatenent delivered te s demonstrator of the muchine, such 
demenstrater heving been sent by the seller of the mochine in question 
to muke a demonstration 2nd ascertain whether the machine vould work 
aatiafactorliy or not. Gefeniant atetes thet «ter euch demonatration 
hed been mode, he woe requested by the demonetrater te sign » earg, 
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indiesting thet the time spent by her in her work eae setusily spent. 
The card he signed conteined the follewing: "Thia is te sertify 

thet your instructor, Kis« “se ‘hite, hea demonetrated aur Snu-Knit 
Hosiery Sepair Machine «ni instractes guar operater to cur camplete 
satisfsetion. “# further certify th=t our ine-Enit Msechine works 
antisfaeterily «ni efficientiy.* He ssid thet he did mot rend the 
ssrd and knew nothing cf ite soutents, mat toek the word of the 
deuonstrater tast it ce only « record of wer time. His stetenent in 
this regerd ia not Gicowted. No eltneases vere produced by pisintiff 
to dispute the testiaony of defendant, hie wife snd on employe ef 
defendant, to the effent thet the unchine in ~aestion weuld not de 
the work elaised for it «ni which the seller premiesd it vould de, 
end thet the mashbine wos uetless te the defendant. 

It ie further insiates by olaintiff thet defendent cannot 
urge bis defense te the note ec long ca the aschine in cuewtion re 
maine in slaintiff's pesstasien. The defendent leased the seonine 
from plaintiff, and the contract previded that the title would sages 
only after the note in queetion seo weld. Fleintiff elites Genili's 
Tllineia “eviaeé Stetutes, 1941, Thanter 141-4, sregreph 72, ae follies 

*vhere goods heve been delivered to the bayer, he 
sennet reseind the geile if he tnsw ef the breeeth of worrenty 
when he eceepted the gooda, er if he fils te notify the 
seller within 2 recsoncble time of the election te reseind, 
or if he felis te return or offer te return the goods to 
the seller * * *.# 

There sas no sole ef the preverty, therefore, the statute 
hes ne sppligation. The titie is still in the seller, «nd he sen 
procure possession of it if he chogees. The jwiesent is «ffirmed. 


APPLARESs 


WILSGRAAND HEBEL, J. SONCUR. 
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PATRICK “A8HUR JORSTAUCTIOS GO., ar gureago, 


(Sefendant) Apveliants Q'7 4 I A. Gag 


Opinion filed Mareh 14, 1934 
MA. PAESIOING JUOTIOS HALL OFLIVERtD THE OPINION OF THE goUET. 

By this sopeei defeniant sseke te reverne «= judesent for 
$450.00 readered aguinat it in the Amicipsl deurt of chiesge, The 
setion is for dam¢ges slieged to heve been susteined by plaintiff, 
whe Glaims te Aeve worked ss 2 yatthmen on = bulliding being censtruc- 
ted for tae County of Geok «t Sinehester <i Pelk Streete in the 
Gity of Shiesge. §o Grief bee been filed by oleintiff, the uit 
aa originsily cowngneed 1a syrinet Patrick ‘erren and Silliam 4. 
Breri. An suended etaterent of claim ess filed in the Municipel 
Sourt, wpon which the heering there wos hed, aceinet Petrick “arren, 
William 4%. Grown, Yiliise 4. Jroen £ 3o., snd Potrisk “arren Construc- 
tion Go. To this amended stutenent of slais, ®«triek “arren 
Gonstruection Gee, apreliant, filed sn affidewit of merits, sherein 
4t ie steted thet: 

*Defendant denies that it ever empleyed the oleintiff 

on or sbout February 25, 1554, er at any ether time, by 
*entreet ef any kind, te work for it es alleced in said 
statement of gisim, end denies thet visintif? werked fer 
this defendant ae alleged therein. Sefemiant denies that 
it is indebted to the cleintiff in sny sua whetesoever,# 

Giliism 4. Srown, president of the S4liiem & Brown 
Construction Co., *s¢ preduced 4¢ 2 witness fer the sleintiff, 
testified in subgtones thet sis company bed = contract te seve a 
Building at #inchester and Polk “treete, »=ad thet the work was being 
done in February, 1932, He stated thet the vatriek darren Gongtruce 
tion Gomosany was the principsl centracter on the jyb, sceording 
to the understending of the witnegas, and thet he, Brown, hod sothing 
te do with the employsent of laber efter Moreh Ath, 1932, end that 
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S 
he, Brown, hed no contract for watehuen or isborere that were doing 
any work, other than removing machicery. 

Plaintiff? teatified in substunee that he bad 4 telLk sith 
Wr. Grown about coing t@ cork on the jos et “inchester and Polk 
Streeta about February “Oth, 1956, smd that he started te work there 
on february 29a, «mi that Green left him on the job. He further 
stated thet uething was eid abeut etges, and that come san whe 
werked for “vown ould hia fer 19 dsys werk from reprusry “Oth te 
Maroh “ed. Yhis witness «igo stated thet er. “orren's foreman 
toid him he should wateh the eater cump. He testified further that 
he taiked with Er. “srram «ni Er. “arren anid, “See frown", and 
thet in Bereh he toek the sl«ce ewi thet Srown did net come on the 
job any more, Om croge~examination he stoted that he esked Ar, 
Werren for his check, «mi “ry Yorrem enid, "i ain’t got your Sheek, 
Brown got te pay you.* Be stated thst et one tige ir. fsrren 


offered to pay him (5,90, smother time $3./%5 





and anether time 920.00, 
Other witnesses testified te the arieet that they acv plaingiff 

oa the job. 

| Patrick ‘orren testified on behalf of the defendent cor 

perstion, end atated taat it wx the general agntreeter for end that 
he wag fomlliar with the work being done im moving the wuliding et 
Ninehtater and folk Streets in the City of Caiespu, ond that the 
Patrick ‘erren Gonetructian Gampany eublet the cexntract for this 
werk to the Wiliiam 4. livewn Gonstruetice: Gamueny which did sii the 
work. He atated thet he knew the plaintiff. This witness vos saked 
whether, on behalf of the Patrick “erren Jonstroetion Sewceny, he 
employed any men on this perticuler job at “inehester ond alk Streets, 

snd bis anewer wis thet be did not de so. This «newer we objected 

| to, and the objection wes sustained by the sourt, the court stuting 

| thet “he might mot have definitely eaployed somebody, mat be might 
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heave been iisble fer his «cyvee if ne hed mot done sertnin things.* 
Sr. warren further tectified that he aever had any eenveres tion 
with the vleintiff in the monthe of Yebrusry, March, Avril, “ey or 
dune of 1932, snd thet be did sot direet plsintiff to de saything 
on behalf of the *atrick <rren Construction Company from February 
20th, 13%2, down te the dey sf the trink. 

From the entire evidenee, 1% ie apparent thet wisintiff, 
Af employed, rie an ewsloyes of the “Aliiem 9%. “rewn Coaeany, sub 
eontractorea under the defencent cemeany, and that there wos ne 
privity of contract >eteeen olaintiff snd defendant, and that the 
court waa in errer in entering the juigsent sesinet the defendant. 
fhe judguent is, therefore, reversed and renended. 


REVERSED 480 REMAHOND. 


BELSON SBD Hackl, JJe GOHCURS 
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Opinion filed March 14, 19354 


OF GHIGAGG. 


WA. PARSIGING JUGTIGR NALi GELIVEGSO FRE OF IRIOR OF TAX GcweT, 

Sy this anseci defendent geeks ths reversal of « judg~ 
ment of the tunitical cCowrt of Chiesge seainest it in em action 
brought by olsintifi oe beneficiery wader two sGlicies ef ineuranee 
kasued to John Sziubon, ber gon, now decwaced. The trinl ees before 
the court sna « jury. 

The firet coliey wus tasued Ortober Lith, 1928, and 
nunbered 19906424, and the cesond was issued Rovember 6th, 1992, end 
mumbered 20106194. Yhe insured in sia sevliestion fer esth ef there 
policies steted that be ess in gourd beelth, end free from all 
physieal defects and infirmities. The solileies themeclves each 
provide thet if the iueured, before the dnte of the policies ami 
within two yesrs thereof, had ony colmenury disesee, then the colicies 
weuld be void, The @efenee is that insesmuch ae the inewrad was, and 
' hed been fer seme tiee prier te the epoidention for and the ieeuence 
of these sclicies, suffering from mleenary eoneumvtion, therefore, 
the beneficiary @ould not recover. in her statement ef cleim, plein~ 
tiff alleges that the insured 2s «t the time ef the apoliestion 
fer the insuranee auffering from pulmonary coneumption, had been 
repeatedly treated for this dise¢nee, emi that the agent of the defend 
ant comoany ene fuliy acorized of the physieal condition of the 
insured before the policies were tagued. fhe inewred died of tuber 
Gulosis June 27th, 1930. Gne policy prevides that upon this death 
the beneficiary should be paid 410.06, and the other policy provides 
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thet she should be paid “S74.%. the verdiet and judguent were for 
$974.00. The preimuus on the policies were payeble in senthly 
installments. 4li srewiume were paid end reeeioted for by the 
defendant company by ite agent, up te the time of the death ef the 
ineured, 

feon Koterich testified for plaintiff, in aubstance, 
thet in 1929 he worked for the John Ganeeok Mutwal Life Inewranee 
Gompeny a5 8 salegnan te eolle@et amd sell ineuranse oa an agent; that 
he had « conversstion with the insured, John Oriubsn, about three 
weonths before he rrote tne issuranecs; thet the insured then informed 
the witness that he was siek and 4iad not think he wewld pess the 
examination; that he Koteowieh, speke to Joseph “ieond, who wee the 
then aegistent manager of defendant company, the next morning ofter 
he hed talked with John Oziuben, and asked Sigeni to see the insured, 
whieh Rigend aid; thot John Jsivuben the insured, then signed on 
application for the ingursnee in the presence of genni, and that 
Rigeni fiiled out the bisnuks in the aonlio«etion after the ineured't.« 
namé@ wis signed therete. fhe witness further testified that he after- 
werda delivered the ineurence seligies to the ingured. This witness 
also stated that he told Josevh “igend thot the insured won in « sand= 
tearium in #111 County, but thet the scent said *he ig ali right, ge 
ahead end write sim, ~« need the business." 

Joseph 4. Rigeni, a witness fer the defendant, testified 
thet he «29 sesistant sanager for the dehm Meseoek Mutuel Life In- 
gurance Compeny, had been for four yeors ond that Bis home #as in 
doliet, lilinois. Thies sitnesa was sheen the sppliestion fer insure 
ance mide by John Osiubans ‘he witness identified his om sien-ture 
@igned to this document «s Assistant Gupsrintendent ef the Jon 
Hanoosk Mutusl Life Inaurenece Somouny on this deeument below the 
following certifieste: 


"X hereby certify thet each of the abeve questions 
waa anewered ee recorded, snd thet i witnessed the signoture 
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thereto «nd enlileeted ons week's vremium on the 2rd 
day of Csteber ly." 


This witness elso testified thot he saw Osiuben when on inspection 
was made of the condition of Gziuben, ond the witness identified 

the report mde thereon; that he, the witness filled it out st the 
address of the ingured on Uolling Otreet in Joliet; thet he ssked 
the insured certain questions, and sa he Seiuban, anevered them, the 
witness wrote down the enswers. He testified that prior to the 

time of the appiiestion he did ast know thet the apclicent was sick, 
or that he had been in » saniterium. fhe inereetion report signed 
by Ueiuben ond the sagistent sanacer, ‘igeni, a6 set forth, contain 
the stutenent that apciieant hed never suffered from tubereulesis, 
There seems to be little doubt, however, but that @igond the seaietent 
minager of this somouny, esa fully sporised of the eoclisent'ts eon 
dition before the policies in question were issued, ond thet the 
premiums payable were received by him under much circumetences. At 
any rate, the jury evidently so found, ao that the only oucstion fer 
this sourt to determine is whether or nob, ag a matter of dam, the 
defencant is bound by the sesdition ite egent ereated. ene of the 
Gases Cited by defendant are in point on this Suestion, aa age of 
the facta in any of these cnsea are et 11 similar te those subaitted 
te the jury in the instant ease, 


in luke Grein 95. v. Jilingis Yankers 14 ao 
by plaintiff 
Tlie App. 276, elton, euk ort brought on en insurance poliey, end 


the defense wos the geome, in effect, os that urged here. In thet TAGS, 





‘the applicent fer insurenes eporiséd the «cent of the egupany of his 
physioal condition and es te certein chysies] defeetes ond illnesses, 
and in passing upon the question ae te the liability of the ineuranee 
Company, the sourt said; 

“From the facts in evidence, it ia sorarent thet 
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director of defeniant coaceny, roped us the insured! s 
age from 56 te 60 years smi the annual gremium fram 
the regular rete of “S59 te 9689.90, sonreved the 
appliestion, sad the seiiey wos desued. The soplicse 
tion wee asrked ‘inted up one yeur on secount of shysicel 
impeireent,' snd Or. Eheresle ededtted thet the imovire 
ment m@ent the condition of the ingured’s heart. we 
was what ia known a0 « aub-etonderd risk, and defendant 
teek the ineressed riak far the inogre«s coucena= tion. 
Shen defendent iequed the pcliey with the Enowledge 
that the insured eos net in aeund health, it is not 
entities to wail iteelf, ss s defense, of that previgion 
of the poliey which Jimited its sdobi lity if the inewred wee 
not in sound heelth at the tine the ueldey wea jawed, end it 
is iometerial whet exused suck eondition of agal th on the 
cart of the iueured, Be eae iad Ine. Ce 163 
tide App. BG, 120 Lid. Avy ipagenti 
The eleventh ples is based upon « @lewse in the 
appiiestion for tue seliey whiak reads, "2 agree thet the 
insurance herein aeciied fer 4911 net toke effeet until 
the firet premium is sétueally paid and the polley is leouad 
end delivered te xe ie ey Spoor b the 
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ua’ > TLd. Ailes 388; Fe 2 ite 
96 lille Avpe 7.) By defendant's course of tipsd= 
Ange i= asgumed the wurden of oreving that the insured ras 
kot in good health at the time of nig apeliection for ingure . 
ones, snd thet defendant wos not apprised of thet feet. This 
it failed te da, «nd is not in « paaition te claim that the 
font ee in refusing-to direet a verdiet im its favor, 
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aes Les 40 Tide Ande 1246)" (Italics ours) 
in vlew of these Mutheritieg, and of 211 the ciroumstances 
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gurrounding the iseulnge ef these ineuranee “GLiGL@a, and the feet 
thet the genernl agent of the insurance SOepany stcnoted the oremiume 
peysble, presumably with fali knowledge of the genditdon ef the 
appligant, we feel thet the verdiet af the jety should net be 
disturbed. The judguent of the Munieleal Gourt is, therefore, 


APFL ERED, 


WELGOS AND HEBEL, Ja. coweus, 
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ARTHA MORTGAGE &@ SSCUNITY Goer Ange 


FIL@HER HAMILTON GAILY GOMrARY, = | oF sHidace. 
Gorjorition, COVPIY A TT Rh f? ue g@ 
} 274 T.A. 656! 


Opinion filed March 14, 1934 
WA, PRHESTINEG JUCTICR SALL GELEVEGSO PHS OF LNLO% OF TRE COUNT. 
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Apotli set. 


This ig om sovesl by defentiant frem = judgment of the 
Menieiest Court of Vhieses in trover, sguinet defendant fer the eum 
ef 9290,00. The trial «su before the seurt woon am smended stetement 
of eisim. 

The statewent of tleim «llegre thst the etme Mertwage 6 
Aeeurity Jommany on the nd day of Hay, 198%, wea lawfully entitied 
te op@aecaian of sertcin <oode «ni chattels deseribed of the reine 
ef 6495.06, by virtue of = ehottel sertgsye executed on the ifta 
day of Saroh, i@fi, by ‘nérew amivesem, <cknowlsdged by him before 
the Clerk of the Sunisiesi Goeurt of Uhiesco and reeerded in the 
Re@erder's Cfflee ef Gook Jounty om toe LYth dey ef Boreh, 18513 that 
anid wertgece conveyed the oroperty deseribed, sseng other oreperties, 
to &. G, isnéfield oe security for an wapeid belance due ef $1,890.0%; 
thet on the 17th day of Exroh, 1931, the ehettel sertgnce, tocether 
with the notes which it ere given te secure, were sacigned and 
delivered te the ictus tertgege &§ Ueeurity Company, plaintiff; thet 
with full knowledge ef the lien of the ehettel mertgace, defendant 
teok the goudedeseribed wut of the sossecaion of the morteeger snd out 
of the peeseesion of the oisiatiff, end thet defeninat, though often 
requested, has refused to Celiver up te plaintiff the goods deseribed, 

in ite affidevit of saerite defeniunt atated thet it had 
obtained = judyuent in the Municior] Court ef Chieage on January 27th, 
1931, sgeinet imdrew andresen for $22.25 and costs, obtained an 
exeogution from the Ulerk of the *umigiou] Court of Gnieage on Kerah 
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Qnd, 1921, and placed the same in the hendz of the Salliff of the 
Bunicipel Geurt of Chicago for service on “sreh 7th, i331; that 

thia execution wis served on Andrew Andresen on Mereh 19th, 1921, by 
the Sailiff ef the Sunicips! court; thet om seri 7th, i9%1, = levy 
wes served on dmirew tndresen by euch Seiliff, and that the goods 

snd chattels, for the conversion sf weich gleintif? brings thie action, 
were teken posséscies of by auch Saliff end oy virtue ef the levy 

end execution the -o41i7f aoid these shattela, te the defendant on 

Koy lat, 1931, a8 provided by inv, for the sum of 38,09 and delivered 
the oroperty to the defendent, tevether with - S111 af sale as 
evidence thereof, efeniant further «lieges thet it hed ao hnewledgs 
of snmy lien, ¢isim er rights of the claintiff to the chettels deseribed 
prior to gsy Gnd, 1931, and denied that the sinintiff had the right - 
ef sosaession of thease chattele, end denied thet it had sonverted 

the same, «s silewed. 

Fleintiff's theery is thet ite chattel sertg=se lien is 
superior snd pricr te the iien of the defendant. 

Defendant's theory is thet at the time of the reeerding ef 
the chattel mertgrce on Moreh 17th, 1951, tucson which this suit is 
prediested, = judgment hed been obtcined by the defendant smadnet 
Andrey Andresen, the serte:gor, for the sum of 924,25 on Jonuery 27th, 
i931, snd thet on sareh 7th, 1931, when defendant glaced ite exeoution 
@ated Sareh Sed, 1971, in the hends of the Galliff of the Municipal 
Seurt of Chiesge for service, it hed serfeeted its Lien on «ny 
pergonsi property ef +ndree indréesen whieh he then owned and ehich he 
became oener of, during the iife of the exeeution, and thot it hed the 
Fight to scuse the Bailiff te wuke the Levy on the personal property 
in the possession of Andrew aniresen on April L?th, 1952, and by 
Virtue of any such levy to o¢11 the aame st publie sale, as was done, 
Further, defendant's theory ie thet this liom «se suse®ier te the liea 
Sbteined by the plodnmeity on Hareh L7th, 1951, by virtue of the chattel 
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mortgage aentiched, end that uniees plaintiff could shew 4¢ hed 
title end reteined possession of the ehxttels desorited in the morte 
@ag¢ until after its purported chattel mortgege woe filed for record 
in the Sseerder's Office of Cook Gounty, defendant's lien ws< erier 
and auperior te the lien cbteined by the olcintiff, 

Gther than the notea and mertgage, the only proof offered 
by the slaintiff #00 thet of = nersan emmleyed by hist loan departuent 
of the Ketropeliten Credit Siscount Uorperetion, who testified thet 
in his opinion, the «ir cogh aorket velee af the itema wentioned on 
Mey 2nd, 1991, wee avout 9370.90; that on Mey Qnd, 1921, he ene 
eapioyed by the plaintiff, and that on vey am, L3Sk, he gaw the 
property in question in the possession sf Andree andresen, 

it was stimulated thet the judgment of defendant against 
Andrew Andresen had been entered on Jonunry 87th, LOSL, exeeution 
isqued on Hareh Ind, 1US1, placed in the nands of the Sediif?y on 
Mareh 7th, 1931, served on andrew Andresen on go r¢h 10th, 1321, « 
return thergon wis wade by the SaLLiff of the Swmiclherd gowrt of 
Chiesgo en dune 13th, 1971, «nd there is no diseate, but thet 
defendant through this levy received « BILL of seis for the poreserty 
mentioned from the Sniliff of the Humicipal Sourt of SnLGrgGe 

Plaintiff_ ts veaitien is that, imtegueh ag the chattel 
mortgex¢ in question ees given te the mortareee to aeeure the veysent 
of the suount eloiwed te be due fer the shatkele ip udation, thek it 
Crested s prior lien to tant ef the exeeution erediter, sven theugh 
the @xeeution «ea in the hands of the “ellif? fer servies aml Levy 
at the tine when the mortgece had not been ereeuted, snd vhen there 
was nothing te show that the wortecger elaiwed « Lien thereunier, and 
 Zapes v-. nox, 252 Lil. ‘pp. 120, is eited as sethoritye in that ease, 
the ehattel mortgages, which ws given to seeure ths curchase orice 
fer the chattels involved, hed been executed and recorded before the 
geeds in question were ielivered ts the mortecver. The regard here 
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shows thet on Moreh 7th, 1941, the chattels in question sere in the 
possession of the judgment debtor, 4ndrew andresen. The resord 
further showe thet on th=t dete, te-wit: Horgh 7th, 1951, the execu 
tion lesued on defenient's judgment sgsinst Andresen hed deen claced 
in the hande of the “n1liiff ef the Muniaipsl Gourt for levy, end 
that the chattel mortgage, on "hich thia sotien ise prediosted, had 
not been exeeuted, so the gzuae cited ie not sutherity. From the 
reeora in the inatant ause, #¢ drew the ecenelugien thet the geode in 
question had been seid snd delivered to Andresen before any of the 
tranasetions here hed taken piroé, thut st the time ef defendant's 
Judguent snd the placing of the exeeution in the bende of the bailiff, 
Sndresen =29 in possession of there chattels, and thet the bill of 
gale and eortcage were an afterthought. In thia atate it hes 
never been held otherwiee than that the lien of on srenution -ttashes 
to personal property of « judgsent debtor when such exeeutien is 
Geliverea to the sheriff, osiliff or cenetoble te execute. Legley 
WV. Germak, 209 Ill. Avee 45k 

We hoid thet the lien of the defeuient is ard wa 
superior to the iien of the chettel aertesge., The judgoent of the 
Munieizel Gourt ia, therefore, reversed with the direction th<=t the 
eourt enter « fudzeent in conformity wits the viewa exeoresesd in 
this ovinies, 


REVERSE ANG SBGABOES, 


SILSON ARG HEBEL, Jd. GONGUN. 
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PROPLE OF THE STATE oF LLLINCIZ, 
ex rel. JOUN ¥. GALHOUE, 


Appellee, GLagur? sous 


v 274 1.A.656- 


RICHARD J, OOLLING, et al, Ook COUNTY. 
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Appelisnta. 
Opinion filed March 14, 1934 


MR. FARGLOING JUSTICE BAL GULIVEOZO TSR OPINIGEH OF Tae covaT. 
Thies ease wea consoliduted with ease Bo. 36559. the 
questions invelved there «re the same ac these invelved here, end 
the views expressed im that opinion sre eonglusive sa toe the 
suestiones reised here. fhe order of the court im this exse rill 
be the ause se ie wade in gene fo. 36558, The jwipment of the 


Gireult Gourt is reversed, 
SeyENneD, 


®1LSGH AND HEBEL, Jd. Josue, 
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Opinion filed March 14, 1934 
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WR, PREGIQVIRG JUSTICE HALL QRLIVESSG PRR GPISZTCH OF THE Gover, 


This G4ae wee Senselideted sith exee Se. HGSHS. The 
susetionsa involved there «re the smae as these invelvwed here, snd 
the views expreseed in that opinion are sentlusive =e to the 
epestions yoised here. ‘the order of the court in this oose will 
be the seme as is mode in o-ge Bee 36558. The juduwent of the 
Gireult vourt ia reversed. 


YILGON AND HEBEL, J2. condus. 
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Opinion filed March 14, 1934 
MR, PRESIDIBG JUSTION AALL GSLIVESED PSE COLREOR OF TEE gore. 
{hie eee wee Gon@olidated with eeuwe He. S6808, The 


questions invelwed there «re the same ss those involved here, ond 


the views expressed in thet opinion sr4 sonmlusive «= te the 
eu@etions reivead here. The orver of the sourt im thie ease will 
fae Judgment of the 
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WILGON AND HEBKL, Jd. UoNcUR. 
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MA. FPRESIOING JUSTIGE BALL DELIVERS THe GPTErox oF THE JOUR. 

This is sn scopec] by the defendant fren a judewent of the 
Gireult Court of Goek dounty fer —1,809.0% in « evit brenughnt by 
Plaintiff against defeniast to recover for injuries sustained wy the 
alleged négligence of the defenient. fae trial en¢ by 2 jury. There 
is no question of slerding invelved, neither is there ony question 
veised so to the ewount of the verdiet, nor objection ade te any 
instruction given or refused. ‘The setion eree out ef = selldeion bee 
tween the autemobiles of plaintiff snd defenimat at the intersection 
of two oaved highways. it is insisted by defeniznt thet the verdiet 
wae contrary to the genifest wehght sf tic evidence, 

On Auguet ifth, 1921, plaintiff es driving on sutemebile 
east an Onkton Street at the intersestion of Gekten Atreaet apd 
Wiiweukee Avenue. Gukten Street runs a-st ond west. tliweukee ovenne 
is « paved four liane traffie atote highway, degigneted ag *Stete 
fighway 21,* and rune in » northerly direetien from the elty of 
Ghiesgo. ‘the intersestion where the secident occurred ig in deine 
Township, “ook “ounty, ond not within the ligite of any incervorsted 
ehty or Village. Befewiont eg arkving north on GLiwaukes Avremue, 
The regerd shows that the «ren surrounding the intersection ia sparsely 
bullt up, ond thet there is sothing to obstruct the view agouth from 
Gskton Street, except « large tign end sowe trees. The recerd shore 
that the socident ceeurred between 5 ond 6 o'elock in the sfterneon 
ef = bright gungshiny dey/ 

Plaintiff? testified in aubstanee that when he arrived 
et thie intersection, he w-s sitting on the left gide of the ear end 
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a 
hie wife on the fight side, «nd »a they soorenehed “YLiwsukee Avenue 
they were driving at « apeed of sbowt 70 siles om hour. ‘te alse 
ateted that before Ke cane to Hilesukee 4venmme be stopoed and looked 
avewund and did ant eee any car, @xeent tro core ¢oming from the north 
going south, sed thet be then siartec east s¢reee Milwaukee Avenue 
at s speed of sbeut 5 wiles on nen, ena thet juet ag he wag oressing 
and nenrly over Silwsukes 4venue, iofendant's sce come ot high speed 
and track plaintiff's env on the right side and threw it sreund 
towards the north on Gliwaukes Avenue, ond that defendant's oar 
gworved and went east of Guktem Street «nd te the nerih, He ateted 
that defendent’s oar finaliy stepped on “skten Gtreet sbeut 290 fees 
from the creasing on the curb, snd thet his oar we0 threen about 75 
feet from the crossing; thet 14 went erebably 10° fest north after 
4% wae etruck, and that plaintiff's esr flosiiy otepsed on the enat 
side of Wilwaukee Avenue. He gtuted further thet hie esr wee atruek 
on the right ice in the center. | 
On Groswe~excminetion, claintiff testified that he had 
lived in the vicinity of the north side of hienge fer 40 yeara; 
that he had oeeagian to drive aut on Gskten “treet quite offen, snd 
that he hed travelled that street = sumber of times during the sucmer 
im question. He steted thal Onkton Street at the point in question 
is about 190 feet wide, is » four lan@® highrsy, «4 is Milwaukee 
Avenue at the sume point. He eleo eteated there were no cartiouler 
obstacles at the intersection te ebatruct the vision of aeterists — 
approaching the seint from either Milwaukee ‘venue or Ockten Street; 
that bout 500 or GOO feet south of the intersection the road on 
Milweukes Avenue ie deeper, that there is 4 kind of » awale in the 
read, but thet 1t is not deep enough to obatruct the vision from 
Gaktonm Street. Se alae stated thet there wae « atop sign, stopeing 
traffic on Milwaukee Avenue before it entered the intersection to 
creas Onkton Street. fieintiff alee testified that he knew Milwcukee 
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Avenue wos 8 etote highway «ni designated «5 mach by the offieiels 

ef the Read Jepartment of the State of Lilimeie; that Be game te = 
full etes stout 100 feet frem the edee of the cement elab on “ilwoukee 
avenue, end proceeded et a rate of «bout & miles on hour until he 

wag about teo thirds «¢ress Jilweukes Avenue, at whieh. peint defend- 
ant's car wrem inte hie cor; tact he could see $90 or GOO feet down 
Milwaukee Avenue from thet polat; that he saw ag ear in sight, thet 
he looked again befure entering Milwaukee 'venue and centinued looking 
#outh watil the aceldent happened; thet be did aot ese defendant's 
car before 14 struck; thet defemiant's cor came so fest that ne did 
not see it untli juet before it hit him. ie alse testified that he 
newer told enybody «<t any tise eines the aveident thet be didn't step 
before he sent on the povement, aml thet he never alened any statement 
to that effect. 4t this peint, visintiff wo0 sheen defendant's 
Smhibit So, i im the reeord, and he then ateted thet hie signature 
appeared on both pages of this document, thet he signed both veges, 
and thst Re id not understend the contents of 14 chen he aligned it, 
thet he did not reed it aver, but tht asybe it «ss read te his, but 
thet he did mot think so, that he signed the statement blindly, thet 
the gen who presented the atutement to him seked him questions, vrete 
the snewers doen ond then showed if te the plelatif?, thet he signed 
At, and thet at that time he wou in the hosvitel. 

Ray 3. Tiompeon, ¢ eltness srodueed on bebalf of picintiff, 
teatified thet et the time and mesy the sisce im cuestian he was 
driving = ear gouth on Sileaukee ¢venue and acrth of the intersestion 
of BHilweukee Avenue ang Ockton Street at about 5 otoleck im the 
evening; that chon he wos «bout 450 feet north of the intersection ef 
Milwaukee ‘venue ani Gckton Street be saw « ony pull out direstly in 
front of him coming from the west and going ast en Cskton dtreet; 

- that he, the witness, was driving on the weat side of Milwoukee Avenue, 
afd thet he saw tuo Give come together; that he wus about 180 feet 
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4 : 
north from the point of the ooeident when it Aapoened; that after the 


@Ollision, claintiff's ear het been driven vest om Hilwaukes Avenue 
perhaps 125 feet, oni thet defendant's oor awerved te the right ond 
proceeded about 75 feet ever the sonerete to the dirt side of the 
roads that before the »ecident defendant's esr wea coming worth, thet 
he the witness, hed © Glesr Vision down “ilesukee Avenue beyond tae 
Angeresetion, thet the imseot cemurred on the cnet side af Hlireukec 
Avenue, emi thet plaintiff's eer hed aleost areased Eileeukee Avenue 
at the time of the acrident. G¢ esteted taet slaintiffts. ear wes 
going about 18 wiles en hour, «md thet se did not see defendant's 
@ar until the tiae of the iapnot. 

vefendant testified thet «§ the time of the aceident, he 
“ae going north on Gilesukes Avemme, © four lane Bighway, and that 
at the northecet corner of the interseotion of llenuken Avenmne ond 
Gnktion jtrest there ig « reel eatete office, and thot there sre ne 
wadidings of amy kind om the other corners, He stated there were as 
etep signe at the interasetion of Milesukee ovenue ond Osktien Street 
to ater the traffic on Uliweukee ivenme, Sut thot there vere atep 
aigne to ater the traffic coing e.et and weet on Gokten Street, thet 
he firet observed picintiff's car ae he rerohed the west side of 
Mileoukete Swenme; thet there is * ierce eipm which obetructe the 
vier « little bit snd « few tress slong the eost side of Ziivaukee 
Avenue which sis@ ebetruct the view; that ne did nob see plaintiff's 
mee wntil if ese quite close te Silecuker Avenue, ond at thet time 
he was about 109 feet acuth of the eouth line ef the interseetion of 
the teo streets. we atuted thet olointiff was traveling between 50 
or GO miles =n bows, and that plaintiff 444 net ates at the inter- 
seotion; that he, defendent, thought vieintiff wes geing te atep 
er slow down because of the charnoter of the atreet, ond thet when 
he saw pleintif{ coming at « fawt epted, he, defwiient, spclied the 
brakes aa fast ea he could, that he tried te turn, bet could not 
slear defendent's ocr, sud thet plaintiff nit his ear on the aide 
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amd his ony swerved to the right scninet « lamp post. Pale witness 
testified thet Milwaukee (venue ie level south of the intersection 

for 3,050 feet or more; thet there ia ne dip in the road er perceptible 
wise, and that the rout is oraetieslly isvel from Biles te the iater=- 
gection, Sefeniant «leo introdused in evidenes, without objection, 
plaintiff's exhibit 1 «herve referred te, = eritien atatenent signed 
by the plaintiff in whieh it is stated thet prior to the soeldent in 
question, plaintiff ese going exst an Gakton “treet at « eneed of 
about 209 mijes an hour, «md thet «9 he aocrenched Mhiwnukee avenue 

he looked both nerth end south and did net see sny cere oeming in 
either direetion, ond that be 414 not setp ond went right on, that 

he got « glance. of « car to his right and eteut 5 feet from hia ear, 
and then the oragh eume, snd that ¢seh ocr ran sbeut @ feet after the 


ageldent before they etoroed. 
The only disinterested witness to the saecident w<¢ Thomp- 


gon, the driver of the ol truck. He testified that plsintiffts ear 
pulled inte Hilesukee venue slowly; thet it had «roeesed east over 
the first, seoond anc third isnes of Hilesukee Avomme et shout 18 miles 
en hour before the etoident, indiesting thet pleintiff wes driving 
slevly «end wes using care in crossing Yilwevkee ‘venue, ond thet vlein- 
tiff had net come inte the interseqtion at = high rate ef eseed, ag 
testified by defendant. if it is true thet sleintiff bed resched 
almest the extrene east side of dilwsukee Avenue, » four lene highwey, 
before the sceldent securrad, this facet slene suggeste that defendant 
hed ample space and ene driving in = negligent semmer, or the secident 
@ould not hove happened, At any rete, the jury sar and heard the 
witnesses ond ag the verdiet ic net suminet the senifeat weight ef 
the evidence, »¢ see no ressen te distruh it. The judguent is, 
therefore, affirmed. 

LSP LRRD, 
BILSOR AND HEBEL, JJ. CONCH. 
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JOrPes TA Qey? 
panna 2¢41.4.657° 
Opinion filed March 14, 1934 
MM. PRESUSING JUATICN 44Li, GeLIVeeos THe CYLeiCw OF PMR GOAT. 
By this sppenl Gefeniant seeke the revyeresl of 2 judge 
ment in 2 versonal injury «ult brought seninet it sy oleintiff, 4 
trial wea had in the Superior court ef Jock Gounty before » jury, 
and 9 verdict of (2,0% waa returned, woon “hich verdict the judgaent 
wes anterede 
The deelerstion in the seee contoins five seunte: () 
eherges genersl negligence; (9) operstion of » truck of defendant 
at an excessive rete of speed; (3) operation of the truck «i theut 
lights; (4) Vielstion of the right of =sy etetute, ond (8) sili fel 


and wenton gverstion of the truak. flees ef the cenerel iseue 


of mon-cenershio and aga-operstian vere filed by defendant. Sefendant 
produced no witnesses, ond ot the clese of plnintiff'ts ease, moved 

| the court to direst the jury to find the defenisent mot guilty, ehich 

7 wotion waa denied. The couse wos submitted te the jury, whieh re<- 

: turned the verdict »5 etvted. There ia no question reieed here as 

| te the amount of damages, nor os to «ny instructions siven or 


refused. The pointe urged «« grounds for reveresi ere thet plsintif? 
wea guilty ef centri batery negligencs at the time and pines in 
question, end thet the court erred in submitting the osuge te the 
jury on 211 the counts of the decleretion, intluding the count 
charging wilifulneas end wsntonness. 

Wlaintiff testified in substance that on Noveaber 24th, 
1920, he was driving an «utemobile west on the nerth aide of S7th 
Street, near the intersection of that street end “abesh ovenue in 
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the Gity of Ghicsgo; thet when he came te the enat aide ef Yebaahk 
avenue, he came to * atep, leeked st aii the eemmers, s\v nothing 
Geming, and that he then proceeded to crese the street; thet the 
next thing he knew se was undernesth the rear wheel of » truck «3% » 
point ebout 15 feet north of S7th Street om the wast aide of *abash 
Avenue; that he wa token from there to * dester; thet ot the time 
of the accident, tae street iights had net been turned on, and thet 
after the seeident he ese defendent's truck there with ne lighta on. 
On oroge-exsmination, sinintifi steted tact he 434 net know whether 
the lights were burning on S7th Street «t the tise ef the <ecident 
oy not, ond that ag he eressed «bash ‘venue he was going 16 miles 
an hour. He stated thet the true: im question cane from the south. 

Lewis Dufenchard, « witneasn fer pleintiff, teetified is 
gubetenee thet he wae on the corner of S7th Street and “abech Avenue 
at the time of this secident; thut the nesrest light ta the alase 
im quéation ese on the northwest corner ef the streets; thet sacn 
pisintifl come te the sormer, he, plaintify, slowed down alaoat te 
a step; thet the truck wes then coming north on Sebogh venue, end 
thet on the left <r west side of the truck end eouesite te the dire 
ection frow which plaintiff eos coming, he saw « Little lewters 
hanging sbout & feet from the crownd, and thet the whtwess next gar 
the track en top of plaintiff's sutomobiie. On erasg-exnmination, 
thie witneas stated that the truck exe 2beut 69 feet from 57th Street 
when plaintiff's esr came us te the eorner. 

Ghile there is acthing in the re@erd te indicate the time 
of the acoldent, it seems to be caeumed by beth cartier thet it waa 
efter dark. 

fhe firet question to be determined ia wchether or net ae 
s matter of lew the record indientes thet plaintiff's sileged negli- 
gence sppreximitely contributed to the aesident, or whether, in faek, 
he was guilty of any negligence «t ally is already stated by the 
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3 
witness Sufenchard, when gisintiff case ta the earner of the streeta, 
he, cleintiff, came almost te 2 stom, ont then oreeseded alowly seat 
nerosa dubash Avenue, and thet st thet time, defeniant'e truek ene 
@ozine from the south «nd ees sbout 6) feet or mors south of the 
intersection, thet ia to say, detemient's trusk exs coming from cisadne 
tiff's left. 
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The regerd indiextes that oleintiff had the right of sy, 
and wee not guilty ef neglizence. . 

The nezt point raised by 4efeni-nt is thet the esurt erred 
in submitting the willful emi wenten count to the jury in the sbeense 
of any proof of eliifulness «nd sentonnegss, There =-5 no aetion made 
by defendent st the close ef slaletiff'« csae, ner wos sny instruction 
offered by defendant directing the jury to disregard this eount in the 
deeqiaration, The reeord dcea not show any evidence of wilifulnesas 
wo? wantenness. dovever, there ia s8 ellegetion in the deelerstion te 
the effect taat defenmient viciated the right of «sy etetute, and thet 
he wos Griving without sufficient Lights, beth «ef ehieh sherges sre 
supserted by evidence. 
in Septet v. tarjin & or 
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"It ia settled in thie state thet one good sount in 
* @¢elerstion which is susserted by the evidence will suetcin 
2 Yordiet and et althesgh other counte in the dealar- 
ation may net supsorted by the evidence,* 
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"the deeierstion gharged $hat the sovellast ‘negligently, 
@areleesly ond wiilfuliy' did the Things eseclained of, 

Ceusing the death ef Antenoveules. The orsck does not 

tend to show thet the act wos willfully done, and seuncel 

fer appelieant argues that there ess « vorlenee beteten the 
proof and the desleratien, ad thet therefarr tha notion 

made at the clest of sleintiff's avidense for sa inetrustien 

te find appeliant not guilty should ‘eve RPG grented. In 

tort the plaintiff may oveve = bert of Als oheuree if the 
avermen’ ia divisible, snd proof of « vart af the sLlagas 

tions, if gufficient te wustain « O286, LiL austeain « 
gudguent. (ity of Jalie: Zab » A7? Laie LPB 
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gligence was not wenten or whliful.# 
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nO Feaeon for disturbing the verdiet and judgment. The judguent is, 
therefore, «ffilrmed, 
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Defendent-Acceliont. 
Opinions filed March 14, 1934 
WR. PRESTOING JUSTIO“N WALL GZLIVERES THE GPTRLON OF Tek count, 

This ia on sppesl by Sermon F. “inkelann from an order 
of the Municipal Gourt ef “aiarwo entered after « hecring, denying 
his motion *te expunge or raeste order of Sorember tnd, 1934,” in 
eid seuse, ond denying defendant's motion for lesve ta file inetenter 
em emended affidewit of merite. fhe order acoesled from eae entered 
Gecember 3rd, 1938, on motion ef defenient guage pre fume 2s ef 
Hovember 26th, 192%. 

On Aordi 6th, 1922, unier worrent of attorney contained 
in s lenge signed by defeniont ni Suriel Gomnelly, = fwlement wee 
entered agcinet beth defendants fer the enm ef °656.99 for rent then 
due and owing te the plaintiff by the terms of this leese. on 
Petition of defeniant, “inkelaan, «n order mas entered giving him 
leave to sprear ond make o defenge, snd ordering the judgment to 
stand es seeurity, smd tint exeewtion be eteyed unthl the further 
enter of the gourt. The petition spen whieh the order wis entered 
resites agong other things thot the defendont, Tinkelman, is €@ years 
of age end hea never hed any ¢uperience in baginesa; tact plainsirf 
deafted the lease in pursuenes of on understanding had between oleine 
tiff ond defend=nte; thet the defendant, Minkelamm, at the solicite- 
tion ef the plaintiff, snd rithout resding the lesae, ond without 
sny consideration, signed his name as guaranter, a6 he umlerstesd it, 
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and for no other curpese; tht inkelesn ie obliged to use apeetecies 
er eye glasses then recding, snd thet he did not heve the use thereof 
at the time of the execution of the lessee; that he,defendont, steted 
te plaintiff «§ th-t time hie need of glineses, and thet plsintiff 
then stated to Sinkeimen thot 1% ese onageeeesry snd burriedly urged 
$inkelman to sign the lecs#; thet “inkelmwen did net knew of the 
provisions thereof, nor of the eooaeity in whieh ae signed the acme. 
after the judpsent «1¢ epened ue, defendant on June 10th, 
2932, flied what is re‘erved to «s sn amended atetenent of claim, 
in whieh he sete uy smeng other things various alleged feete ton= 
eerning the income ef the preperty deaeribed in the iexse, woon 
which the judgment veg entered, aa sn 2lieged set-off agsinet 
plaintiff's claim. nH Hevember ind, i932, on motion ef sleintiff, 
this siieged set-off wee stricken, ond the court then «nd there 
entered the foliowing order: 
"dow Gomes the sleintiff in thie eouse, the defendant 
veiling sbgent and net represented and thereucen thia couse 
comes on in regular ceurse for trial before the court, with@ut 
& jury, end the Court a=ving heard the evidenee, and the 
arguaents of counsel, sad telme fully acvieed im the premises 
enters the following finding, to-rht: 
'The Gourt finds Six fundred Thirty Seven amd 50/100 
Bellare (%627.80) due from defendants Muriel Connelly 
and Herean ¥. *“inkelman at dete of judewent by confession.) 
Gn November 28th, 195°, defeniuat moved the court to 
vacate snd ¢xpungé the order entered Kovesber ond, 1932, and for 
i@ave to file en sdditivmal «ffidevit of serits, -t whieh time the 
erder appesied from denging defendent's sotion was entered, 
Gbjgetions sre usde by defenisat te warieus proeerdings 
hed before verious jwiges of the “unieipal Gourt, but there ie no 
showing in the record which eugreets thet defendent was net socarded 
_ & Fall and fair heoring by the judge she entered the order from ehish 
this appesl ie teken. “is srincics] centention seems te be thet ine 
a8 mh as he was 68 yeors of age nt the time he signed the lease, 
he waa, a5 a matter ef course, superanmunted, or, a9 thie word is 
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defiued, *incapsciated by layge of years." The writer tekes the flat 
position thet thie is not necessarily trae «2 te one resehing euoh on 
age se thet of Gefeniant. Ales, eoungtl urcee a8 ground for revergel 
that defendant could not read vithout glseses, and thet there wus 

& misetatecent made ea to the contents of the inetrument whidh he 
signed. 





thie court aaids 


"Shep & persen is not Liliterate, Blind.er wnace 
quainted with our iengucee, it will net do to submit the 
walidity of 2 written inatrusent to = jury uoon euch 
hysotheses ag those in the inatruction umier eousiderntion. 
Even on diliterste person wiii be bound if he exeoute 
without requiring the inetrusent to be read, Thoroughgeod's 
@nc6, 2 Voke, 9. Yhere one can read but does net, then te 
void the instrument be must show sane artifice or trick by 
whieh he was ¢revented, or in other words, the jury mast 
he aatiefied thet the sign=eture wee obtained by fraud withe 
gut negligence on the pert of the signer.* 


‘4 RELBSOR Ve 4 PCAN EGR. 7 3G Tile H2Lhs 
the record does not ahow thet any srtifiee or trick was 





used by anyone in proguriug defendant's signasture te the lecwe in 
question. The extent of bis ese* unde im Kies vetities te zet 
eeide the judgeent in thie regerd ie thet he wae indvoed te 

gign = eriting which &¢ did net resd, oni thie is ne defense. 

The judgwent ia «ffiraed. 


WILSON AKU HEEL, JJ, GORCUR, 
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PAULINA RUZELOWIOZ, AerGaL Wpgat / 
5 2 
(Gomplaiusnt) Avpelies, i 
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HASRY AURELOVIOG, ; 
(Gefendant) Anvellant. ) 

Opinions filed March 14, 1934 

Ma. PREGIDING JUSTICE HALL OFLIVERES PUR GPIBION OF THE OguRT. 

This ie sm scoes] fram « decree ef the Suxerior Sourt ef 
Cook County dissolving the morvicge of cossleinen$ and defendant. 
the record shews thet «fter the desertion allesed in the Bill, the 
sompininant upon reeeiving «hat to her wre suffielent svideace of 
the faet thet tee defeniant hed died, had merried «nother, it 
appesrs that she wea mistaken in this regerd. fhe deeree from which 
thia eppeei ie teken, in ecdithen to disseiving the w=arringe vith 
defendant, finds and decrees that the serricser to ber sacend end 
iset husband now decensed, «xe lessl and welid. The bili cherged 
desertion, which defenient by bis onewer, denies. 

There sre seny metbers set forth both in the bill sad 
aneeer, which are irrelevant to the lasue in the e:ae, which is, 
whether or sot the cowploinant ie entitied ta « deeree of divorce 
on the ground ef defemiont’'s desertion. 

Sompiainant testified thet she mirried defendent in 
ftuesia in 1699, sad thet he threw bar out in Sey, 1008, after which 
ahe came te 4merion, bat sent beck te “uesin in 1867 end tried te 
live with him evain, tut thet be would not heve ber. ‘the testified 
that she then came tc Shiesge, hexnrd the complainant had been killed 
in the “orld “or and married anetser. Ghe oreduged two #itneasss, 
one of whom testified thet in Russis in 1905, 4 € or 7,ehe had heard 
. the complainant sey, *I don't want to live with thet wife.* fhe 
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2 
other ateted thet in Yuseis in 1909 she heard defendant eay te 
somplainant, “Get evt, i den*t went you.” 

in wiew of the fact that the eovurt ene sitheut furia- 
@ietion or power in thie sreteciiue te enter = deeree ta the ef feet 
thet compleinent's secomi merrivge wos legel, and of the feet 
thet the evidence offercd te suatciu the cherge of degertien is 
wiestiafactery, the couse ia reversed and remanded for « new triel. 


SEVE"SRO ABD ALBANDEO. 


WILSOR AGD HEBEL, JJ, dosen, 
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Prudentivl Sealty Jomuany, Or i ” 
2é¢4 1.484.657 

Opinion filed March 14, 1934 
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ke M, ANGE ond H. F. RANOL, eo- aati 
Pisintiffs in orrer. ) 





MA. JUUTIOK H 

This ceuse is in this souri woom 4 erit of errer direated 
te the Gunicipal Court ef Vook county, te rewiew the reserd in » 
progeeding wherein 9 judgeent woe entered by the court, without «= jury, 
in fevor of the oleintif?’ in the aum of °5,804, in on action for- 
wreagh of contract. 

Plaintiff's statement of clsim alleges that im the year 
1928, he owned » let in Svenston, Tilinegis, whieh wee «old by the 
defeninata for the sum of “7,004, end thet the transsation wae com 
pleted and the money received vy the Sefendants on Coteber 16, 1928; 
thet theresfter the defeniants invested acid sum in Donte or semuri- 
ties, snd in 1959, the pleintiff weocived froe the defendants $166 
seorued interest, and thit the cisintif’ demanded from the defendants 
Plaintiffts aequrities or their oagh veine, whieh me refused. 

The defenses set forth by the defendants in their offie 
devit of merite ie a Genial thet the plaintiffs lot wee sold by the 
defendants or defenients’ «sent, or thet the sale was sompleted on 
Getober a5, 1928, and the further denial thet toe defeniante had any= 
thing to do with the scie of olaintiff's let in “vaneten, or the 
investment ef the cum of °2, 604. 

There is evidence in the record thet the claintif’ was 
employed by the Jencrel Plectrie Jeusany for = peried of twenty-two 
years, and thet hie werk at the time of the trenazetien in cucatian 
was thet of sn armature winder for thie eempxny} thet in 1927, the 
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plsintif? purchesed « let lessted in Svenetem, lilinois, osysbke in 
dnetellments; thot in any, 1987, the sieintif? received = telegram 
from the defendents doing biesiness sa the Prudentiel “silty Ceaccay 
Stating that they had « ourehnser for the let in Bwamsten st 995. 
per foot, te which the plsintiff replied that he was wiliing te 
dispose of the lot st °=96 = faet; thet slisintiff alee received a 
telegren from the frudentiel Seslty Cemoeny in May or June, 1927, 
to the effect thet one .ittlefield would arrive to slose the @enls 
that Littlefield did «rrive ot *%yandotte, Miohigan, in Mey or June, 
1927, and the piaintiff signed «= contract fer the esle of the lot 
amd gawe it to Littlefield. 

It 2iso apcears that the cleintif’ esiled ot the 6ffice 
ef the defendants ond turned ever coopers regarding this let te 
Littlefield in the yeer 1e27, and the defenienis, vy their scent, 
reoeipted for the cesers; thot the desl, by the seente of the flaine 
tiff, was closed ani the considerstion fer the trenefer of his 
interest ess received Sy the defendants throuch one of ite employess,. 

There is ao diavute thst Littiefield «ss «eting as 
defendants’ agent in the scie of the elsintiff's interest in the 
Svenston iet, anid the defeniunte by their brief «dait thet the trane- 
astion was with sittiefield, snd that ke eceupied «2 branch offiee of 
the defendants at Howard Avenue end -estern svenue, in the City of 
Shieago, while the sain office of the defendents «xs leemted at 
Seven and “‘estern s4venue, in Chiesgo. This sdmission indiestea that 
at the time of the treneection Littlefield ec net only the agent of 
“the defendents, but continued as their agent until the cleintiff 
@omplained sbout the sets of the defendants, sné their failure in 
not eonounting for the money in their possession, snd thet thereupon, 
in June, 1930, the defendants dismisced Littlefield «. an emsloyee. 
The defendents seted aq the plaintiff's agent in the trensection, and 
Littlefield together with the defendents received the geumiscion for 
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3 
getTviges rendered in the sxie of tae Gronston lot. fhe seney thet 
waa received by the Gefendunte for the esle and trenafer ef the let 
by the pleintif? ressined in the senda of the dofemiants, and 
Littlefield sentinued in the offaee of tae defendants, used the 
defengents’ etstlonery, snc from ell somesremees the vlisintiff had 
the right to sascume thet Littlefield sae still aeting fer the defend- 
saute, whieh inferenee wa justified froe the fact tat the defendants 
diseharged Littlefield in dune, 1959, after somelsint e.@ ede by 
the pieintif{ of the dishonesty of Littlefield. The rule of «geney 
is well stated by the Guprewe Court im the aese of Sh 





ion & 2immevwen Cos, 157 Lil. S54, aa fellows: 





"One whe holds out enother ss his scent to act for hia in 

& given Gapnelty, ani, by his hebite end eourse of desling, 
justified the inference that auch other ig «authorized to eet 
ag his agent, whether it be in « single tramazotion or in « 
garies of trenssetions, will not be heard ta deny the ageney 
to the orejudiee of sn innevent party, she hue been led te 
rely upon the sopesronee of authority in the agent. (echen 
on Agenny, sees. 63,84).* 


The further rule thet the principal is bewnad by the coke of ite ocent, 
unleas it appesrs to the contragy, i¢ sooreved im the aave of 


Si. Ries Fi he S5. POM NY i Ge We Ra ot perm his y 2a4 Thi « aaa, in these wordas 





"& Qompeny ie bound by the sote of ite agent in the exercise 

of powers within the sopsrent acope af His sutherity, unless 

special iimitstions upon hie powers «re brought to the notice 
of the parties desling with him. (fnenix Ins. Go. v. Stecke, 

249 Lil. 519; Yhenix Ine. Go. v. Wort, 149 14. 612; Hoble vy. 

Waugent, @2 lil. S94 and & Sorpus Juris, 776.)* 

im the instant esse the slaintiff's transsctiona #ith 
Littlefield, who snpe-red and seted fer tae defendanta ae their 
wepresentotive, were svoreved emi ratified, and the defendenta ere at 
this tine estepped from denying the ageney and the authority ef 
Littlefield, He, Littlefield, «speared sa the agent of the defend- 
ants in their office until June, 1975, The defendente were charge~ 
able with the receipt of the conelderstion due the pleintiff, and aa 
the pleintiff'’s gent 4% wes their duty te see thet the considerstion 


due the plaintiff <<< sreperly eseounted for. However, as the 
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defendants permitted Littlefield te continue «9 thelr agent ead 
employes, «ith asoarent suteaerity te act fer the defentente, snd 

the plaintiff, with knowledge of hig subherity te aet fer the defend. 
mts, te desl with Littlefiel4 in the Jefendant"« offiees, they 
GCannet be heard te deny the « yeney to the orejudiee of the pLadnei ff, 
who wha an lanecent party soting im geod feath and ied by the 
SPPOrPenee and the sete of Littlefield, . 

The Gefondenty contend thet beenuse of % fatel variance 
between the pleadings ond the ereof of fsete whieh digelese Slag 
agedast whieh the stetute of limbtetions is « goad defense end whieh 
ig = different mouse of cetion from that set forth in the plesdinga, 
the plaintiff esnanot asintedn his astlon. fhe defendants point te 
the date of 1929 og the date of tae, and the dete ef Seteber 1S, 19238, 
mG ths dete when the deal was elesed tad the svuey received by the 
defendants! agent. This court is of the Scinion thet the agency ef 
Aittlefield for the Gefendenta wee 2 eontinuous We, Bd the clainkige 
dealt with him wi theut knowledge thet Littlefiesla wes asting for Kise 
eeif in the trensaction, snd we believe thet thie setion before ue is 
well within the statutory peried. The cation es inetiteted on 
september 7, 1939, and there is evidense thet the desl in cusation wag 
eiesed on “uguat 21, L027, and thot the sete of the det oMsnte by their 
agent Gontioved in september end Setober, Lage, 

The ewidense established that the sseunt due the oleintify 
was $2,604, and for the reoeaus stetad herein, it le the eon@lueion of 
thie court thet Littlefield in tae Granssetion with the wiediatiry 
seted for and on behalf of the defendante, end thet the court aia not 
err in ite finding for the PLSLGEL ET, The judement entered therden ie 


satordingly affirmed, 
SUDGRERT APPL awpa, 
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Ga. JUSTICN AUEEi, SELIVERES TAR OF TELOR OF rae SNt. 

Thie i6 =n action Sy the sleintiff sgoimat the defendents 
te receyer demcces for s¢reonel injuries, snd is befere thie sourt on 
appesl. The gase wee tried before the equrt, with a jury, and 
regulted in « verdict for the clsintiff and sgeinet the defendants 
teargeret JenieBh, feoples Geo Light 4 Gek® “o., 4 serporstion, snd 
the Jity of Shiesgs, in the wom of 10,990. The defendant Somdle 
@rethers G¢6., » ¢orporstion, »~s found act euiity. “ubstcuently the 
defendant *“eoples Gas Light @ Cake So. wes dismissed by the oourt. 

After motions of the defendants sargsret danieeh and the 
Gity ef Shieege for = new trinl and in trrest of judgeent were over~ 
tuled, judgment wee entered om the veriiet, from whieh judgwent the 
Gity of Thieese preseontes thie spprel.e 

the defeniont, Sorgoret Janiseh did not file a brief in 
thia sourt, ond the only erief befere uz is thet of the defendant 
the city of Ghiceco. 

The plaintiff, on Sectember 13, 1035, filed an slternative 
motion to dismies the apvesi, or affire the judgsent for fsilure on 
the part of the defendemt, the city of Ghierse, to attach to or ake 
a pert of the record =n ascigneent of errors. This aotion =e reserved 
to s heoring, ond will be diseuseed later in the opinion. 

The fasts are thet the vieintiff end the defendant, 
Margaret Juniseh, sre sicters. fhe vlaintiff resided with thie sister 
a% 16231 tiesoner (venue, nesr the intersection of cescher svenue ond 
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foulina Street. The cleintiff woo employed ae 2 night telepeone 


eperstor by the Illineie ell Telepnene Company, snd om “ny 38, 1920, 
about 2 7, H., the plaintifY, tesether with the defemiant dargaret 
doniseh ami the inctter's daughter, Muriel Eeegan eighteen yeors of 
ag@, #29 im the defendant's sutomeblie being driven by the defend=nt, 
and in the front sent, sected with this defenient wae the defendant's 
daughter, ami the plaintiff vos seated in the rear aeet a% the time 
of the secident, whieh o¢ourred ot the intersection of the streete. 
A& thig interseetion on exeavetion waa wade in Pouline Ctreet, sereea 
tegoher Avenue, about five feet wide, in which gas usiue vere inetelled 
and efter these weins were inid the trench wie Tilbed with (irk #hioak 
had been romeved «t the time the exearation wis asda. 

The sontreverted cueetion of fet te whether the exenra= 
tion was properly filled wits the dirt that nod been removed from 
this treneh go ae to make the interseetion weed by the pleintif? asfe 
for trevel. There is evidence that the filling of the treneh raieed 
the atreet ot the point where the accident ceeurred a9 26 te areate 
a hump of from 3 to 12 inches sbeve the etrwet level; that the aute- 
mobile in which the pandntiff we riding struck the bump, ond frem the 
aheek the pleintiff ese threen to the flesrt 

it sopeces from the evidences that the trench wae refilled 
on May 4, 1930, and that = traeter wos rolled uoon amd over tne f111; 
thet the f111 woe higher than the curfeee of the street level, and 
that the hump mentioned by the witnesces was in thie condition on 


‘the day of the secident, Hay 38, 19%0. 


The evicence is controverted net slens az te the condition 
of the street intersection, but vise os to knowledge ef the condition 
ef the street both by the pleintiff ond the defendent, Gity of Chiesge, 

There ig no complaint by the defendant se te the saount ef 
the verdict uson which the julement sq entered. there are but two 
questions called to the attention of the eeurt. The first ie thot the 
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trial court erred in refusing te direot » verdiet for the defeniant, 
the Gity of Chienges, The City centenda that there is no evidense in 
the record from whioh it een reasonsoly be inferred thet the defend- 
ant, the city of Shicere, committed an «ct of negligence whith wos 
the proximate or cantreliing osuse of the injury sustained by the 


piaintift. . 
The Sity ocints ta the evidenee of witnesses that the 


beekfili ef the tremeh wae done in the usual and eeetowsry prootioe 
used in work of thet choreeter, ‘There ie ao dispute that the trench 
wee filied, onveing 2 hump of from 2 to 13 imehes, and the slisintiff's 
@ase ig not predio«ted usen the ueusi and eugtomery way in ehich the 
treneh eas filled, tut upon the fast that the ues wie the veeult 

of the negligent filling, snd remeined for « time euffielent for the 
Gity to bave notice of the condition of the street intersection in 


Susetione , 
The defendant, tee Uity of Uhieege, in not on insurer af 


the eafety of perecns useing the street, but nevertheless it is bound 
%O use réecgonsble core ty “eer Lea wtreote im o yeagonsbly ecfe eone 
dition for orginary travel thereen of persone why are in the exercise 
of due ¢sre snd cuution fer their ewn sofety, ond it is lieble if the 
obstructions or jefeots in the street or sidewclk are of euch « aoture 
thet © person exerciging ordinary core cannet sveid danger or injury 
in poasing over then, especinliy «here the defesta cannot reedily be 
avoided or detected, Soender +. Sity of Horvey, 251 Ili. 228. 

The City has suthority to permit the construction of gas 
“maing in the atreets «nd to permit leprovedents, but the “ity is 
disbhle in permitting auch eonstruction as weuld leove the atreet une 
safe or dungerous for persons or vehicles to wese upon, City ef 
Ghicese ¥. Bropay, 79 Lil. 2770 

in the instant case it waa for the jury to decide chether 
the hump «t the intersection of the streets was auffieient in height 
to cmuse injury, ond whether the olaintif? exereiged due care end cou 
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4 
tion for her own exfety in the use of the nAgiveny . 

Finaliy, is the verdiet and jitiguent egainst the defond- 
ante contrary to the aanifest weight of the evidenes? fue Sity con- 
tends thet the cleintiff's evidence failed tu auetsin the burden af 
preof on the question of care far her sen sefety, and thet the evi- 
denee shows thet she ess suilty of ‘ORE bute ry negligence. 

The defendants point te the avidense ta @atebligh that 
the plaintiff knew thet the work Wee Seine done at the inkersestion 
im question, and had tnorledec afi 4t © eonth eYier te the socident. 
4gauming that the claintif’ knew thet the work was seing on, this 
wurely would not justify the ins rence, when traffic wee cermltted by 
the Gity to use the intersection ia Suestion, that the street wea 
not ressonshly ssfe for use by the OUbLiS. The feet thet the plsintifr 
gigned « ateatenent from wiigh it aguecrs thet abe knew the condition 
of the etrest, and whieh was «mitted is eviienes, together with 211 
the other feote and eireumetenses in the reoora, wie before the jury. 

Gveeee ig laid by the Gity uwoon the feet thet there ie 


evidenee in the record to the effect that the pheintif? while riding 


iy, o 


_ dn the sutomoblle of her siater <s5 telking with her niewe, who eae in 
the front seat, end that xno turned in bey gent eo ee to CANey of 
the eonversation; thes the pladnta £/ieek of sttention te the gneed 
Of the car and the aurrcunding conditions, was guiity 6f oonk ls butery 
4 négligence, The court hes indiested in its opinion thet it wasfor the 
jury tc pose upem the cueetion of Contelbotery negligence of the 
Plaintiff, af wall as the negligence of the Sity. 
agen 50 Tile 450. Brennan v. 
Cid. SMEOR2B, LAG ili, Apa. Bh« 
in PORN the siternetive wotion filed ny the eisanti tt 
on cestember 13, 192%, te dismiss the ssoel er te effiem the judgment 
for the reogon that the Ofty of Yhieago, a eo-defendent, failed te 
fale =n sscignment of errers, this court finds from the reeerd that 
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the City of thiesge as » defendant was granted leove em April 28, 
1883, to join in the easignment of errors filed by the defendant 
Margaret Jenisth, shich wes agreed to by her, fhis sagignnent of 
exversa by the defondant Morgerct Jonie@h was adewed by the dorgerctien 
Soumeel and the City ‘tterney of the “ty ef Chicago, and by other: 
perties to the suit, snd there ayoenrs abtecned te the reooerd the 
City's joinder in the osulgnment of errere on behelf ef the oo 
defendant, Sorgaret daniech, 

On September 20, 19%’, the 2ity of Chiesgs saked for 
deave to join nuns bre Supe se of Aprdl 98, 1224, im the aeaignment 
of errors filed snd sope>ring in tse veoerd in thie prpeveds nite 
Thig motion ig still sending. 

Tae record sontelne not only the sscleneent of serrate 
by Borgnret Jenieeh, one of tue defendents, but slee the joinder of 
the city of UJhieage in the sesigneent of errers filed. The oreper 
practice in this gesg, if the Jity ieeroperly joined in the essignaent 
of errors, waa for the sleiutif?, wy mothen, {6 ccll the ottention ef 
this court to the lmpreper preeedure, to whieh this court weuld give 
due considerstion, but as it is, the igaues «re joinea uson the errere 
assigned. 

The motions pending will net be allewed, amd for the 
réssone at<ted, the court has quagidersd the merits of the anceal. 

Finding no error in the reeord whieh would justify a 
revergel of the judgment, it ia affirued, 

PUSGREAT AryIAaxs, 


HALL, Pode S89 WILSON, 3. SueCu a, 
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BA, AGOTIC® WERE SELIVGReS THE CPIBTON GH Tak oot, 

Tnie ia em so0esl by the defeniont frem «2 juiguent in 
the eum of (238.95 in fever of the oleintiff entered in the Sunisipel 
Court of Chié=ge in om seticn by the pleintifY acsinet the defendant 
for damages to pleintiff's automobile. The ase ws tried by the 
Sourt, without . jury. 

fhe pisintiff in ode stetesent of cleia alleged, in sub- 
stanos, that he wee the ewner of an suteugbile, which he waa dyiving 
nherth on Ashiend avenue, in the City ef Chiesgn; that the defendant 
was the owner of en automobile parked, without lights, an Ashland 
Averue in the viainity of “once, chieh wa in vielation of the parking 
ordinances of the ity of Ghiesss, ond thet se s result of the neglig- 
ence of the defendant the sleintifft« oar was seuged te ron inte and 
ageinat the automobile of the defenient, thereby dasmging olointi (fs 


Cite 
The defendsnt in ite =fiidevit of merits denies ownership, 


possession or tontrel of the sutemebile sloaimed te be parked on 
S@hlend Avene; denies the onrking of acid swtowobile, and denies nege 


ligence,. 
: it apvears from the evidence that on February 16, 1941, 


img Xoseoe Street; that the tine of the accidemt we about € o'clock 
Peep At was dark, and es the plaintiff aporesehed 3389 Seth aghiend 
avenue nesr the northesst corner he passed a number of care oo rked 

et sm angle with the ourb, and hie esr collided with 2 red vhich pre- 
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2 
jected from « log used te jack uy the wreaked Linelon e«r, oma by 
reeaen of eid Gelliision, plaintiff's esr was dawaged; thet the 
aefendent's place of business was leented at that number om Aahlend 
Avenue, end he wae engaped in a geners] automobile wrecking busines. 
it sppears trom the evidenoe that during the eregrese of 
the triai,the court entered on order mking an ante eoneern aging 
Business under the anme of “Sedi Towing Gerviee, Ine.” en additionsl 
perty defendant, which defendant filed ite sopearance and, at the 
Clese of the heering, wou digmiesed aa « party to the litiection. 

The following suestion is befere this court: Is there 
evidenos guificient to sugtein the contention of the rleintiff thet 
ownership of the ear in question w:8 in the defendant? Conerahd. p, 
peastegion or control wae acde on isaue by the defendant in ite atti~ 
devit of merits. Upon this iewas, the evidenee relied wuoen by the 
Plaintiff te esteblish ownership in the defendent was the fees thet 
the automobile wag parked in the street 35 or 99 feet aauth af defend= 
ant'e piace ef business. fhe defeniont, however, avsesred and dented 
that the wrecked Lincoln gor wae owned by it, ot that it ever had 
POSsSGsion or contre] of the suteasbile,. 


fhe evidense uoen which the olsimtiff beses Abe contention 


of eufficiensy of evidenne to exteblish ownerkaioc in the Acfendant 
ia thias 


"Ge Uhos@ gure were there parked diagounliy? 
Ae Gare held by Kortin 4ute Parte Senuaywmany »® 


Thies evidenee of the plaintiff is the only direct evidence 
offered upon thie question. The defendant dented having any knowledge 
ef the perked car, The evidence of the sheimtiff im the reeerd Le not 
sufficient to establish ownership in the defendant, fhe faek that 
Gar is parked in front ef a tuilding er clase of Dusiness dogs not in and 
Of itself establish owusrshis in an aceupant of the building. 
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it avpeors from the record before thia eourt thet there 
is a failure of evidence by the sleintif’ te setsblish emmershis, 
posseaeicn or Goatrol of the wrecked cer in the defendent, and fer 
that reagon it ees error for the court te enter judgment for the 
plaintiff. 
The judgaent la reverged and the couse remanded, 
. SEVEASED ARO SRMSEDeD. 


WALL, Fed ARG SL LSGh, gi GONE e, 
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CHARLES aUUOLER, 


BS, FURTIC’ HEBEL ORLEVEMRD TE GPLALOR OF TER Gover. 

Thie ie am sopesi by the defendent from s judgment entered 
for the sisintiff in the Seniciool Court of Gndesge for the sam of 
82 
iseery note signed by the defencent, ¢-ted February 10, 1228, in the 


OS. the onaa wag submitied for trisl, sithewt « jury, on 2 prom 





evineive] eum of (1,005, seyable te the order of the olointiff, om 

or befors three yeure after dote. “ubgecuentiy « sort onysent of 

$100 was mde by the defeniant to the vlieintiff. The pleadings ere 

not cuestioneg, and the defense is want of eeneiderstion by the 

defendant in the exeeution af the note. 

Yhe ferte are subetentioliy tact the sledintiffr wits eine 

1 of the defeniant, » cresticiny stterney in Unicapge} thet the plaintiff 
asked the defendent «hether be knew ehere the oledatiff sould invest 
#1506, and the defendant advised him thet one Al 4. Selkind, whe 
Seperated the Uoumercisl ‘ress, ints, degived to axke » iorn of Tisoo, 
aad theresfter the loan wae ede by the pleintiff te Al galkinds 
thet the defendant orepared the ocpere; that the cleintiff reeeived « ar 
note fer 61500 Sr the loan, signed by the Comerginl fress, ine., Al 
i. Salkind, Pres., doted donunry 9, 1925, due fifteen eonthe after 
date, and paysble te the order ef the plaintiff, end in eddition, a 
promissory note of the same date ond amount elened by 41 4. Selwind, 
perecnally, aeoured by eclisteral @ensieting of the tock of the 
Gommerciai Freas, ine. of the par voiue of (400; that the claintitf 
Seposited the net amount of the lenn, §1909,eith the defeniant, whe 
in turn paid te 41 4. Selkind this smount; thet the defendent aid 
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Pe 
not reoeive = fee from cither party for the serviesa oerforued, and 
thet there is evidenee thet the defendant verbcliy gueranteed the 


iostis | F 
it sleo tpeesrs thet upen aeturity ef the note, Selkind 


or the Comercial Sresa, Ine. did aot pey tae principal ond interest 
due to the plaintiff, but taat aubeequentiy and orier te the exeou~ 
tion of the note by the deveniant, the defeniont paid 220" to the 
Pieintiff on secount of the “elikind lean, 

The defenient cantenda that the alleged sromise te 
guerantee the loan was net sn original Oremice, but « sellateral one, 
and wes on undertaking to be responsible fer the defoult or aia- 
carriage of another, snd aites in eupnert of thie esntention the aaa 
ef Ve Subse, 269 ii. 870. This desision ia ney 
kelpre in dispom@ing of the cuestion in this esse. The supreme Uourt 
in its opinion en the suestion whether tae guaranty therein invelwed 





wee % Collateral promlee, held tht te stend boek of 58 agreement 

is to “stand cook ef ony obvligetion® ehieh the orincinal any incur 

in 4 certain matter end is « gucranty soutrast, nat 2 eellateral 
promise to be revengible for the debt of eHother, Other decleions 

are oalled te aur attention aleng the esse line, This «ation is based 
wpen the cremissery note in cuestion and BGG HPO A guaranty ef the 
iean ts Selkind, fue aspesk invelves the “Bestion of songigeraticon 
for the exeoution of the note. 

Heving reoshed thie Geneiugien, we a7 case on te the 
question of what, if any, considerstion induced the execution of the 
note. From the fsete, it is Spperent that when the Golkind note was 
not paid, the plaintiff oslied upon the defendant to aske ood 
this defeult. The defendant upon demend af the plaintiff paid to him 
#200 im different amounts te apply on eecount of the default in the 
payment of the Salkind aste; thet uson the insistent demeznda of the 
Plaintiff, and threat of « suit, the defendant signed the note, which 
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is here in sontroversy. the rule ia well esteblished thet « scee= 
promise of ® disputed eluia between partles is euffieient eanciderse 
Sion to support = claim, or + act¢ exeouted in eettlesent therest, 
There wis » dispute between the cleintiff ond the defendant in thi« 
eae¢@ in regard to the defouit in the veyeent of the “slkind nete. 

It wes insisted by the cledvtiff thet the defendont guaranteed the 
paysent to the pleintiff. Thie fset was diaputed by the defendant, 
aad upon denial of lisbility by the defendent, after cart payaent 
wag medé by him, the pleintiff threstened suit. There ia no dispute 
between the parties that the rule of lew is thet where there is « 
bone fide dispute, the fact of the diasute ia auffieient eonsiderae 
¥. jarvis, 79 
Ill. 218, cited by the pleintiff, is somevhat snelozous, end the 


tion for « settlement, The se6e ef a 





degieion hag « material bearing on the e<se here on agveal, The 
eourt in that eoae said: 


"It ia net essentizl, te sustain the note, that it 
be abaolutely certein apoeliants’ testeter es degeliy 
iisble on the bond. The comsromice of « doubtful right, 
though it afterwards turne out the right io on the ather 
sice, «here there ia neither setusl ner constructive fraud, 
amd the parties 2ot in good f<ith, with full knowledge of 
the faets, is « eufficient ceneiderstion to supeort «. orate 
ise. And it is, accordingly, ssid: "fhe real considerstion 
which each party receives unier = eoupromise, belvg, not 
the sacrifice of the right, but the settleaent of the dispute 
ead the abandonaent of the claim it is no objection te the 
velidity of the transaction, that the right was veeliy in 
one of the parties only, ond thet the other o=¢ ne right 
whatever, Yhe feet thet the ene easy heve hed neo elain, is 
iumeterinl, if he was honestly wistuken as to hia clsim.? 

i Chitty on Conts. (11 1m.%d.j note ‘me! und (1), po 4B, 
And this ie the lew ag reeegnined by this eourt in BOL inley 
ve. satking, 15 iil. 140, Sigewerth +. Goulter, 18 id, 794, 
and Miller et 2] Ve Hawker, BO id. 128, 


humerous Znglish ond Amerioon ezeee might be cited in 
support of the princicle, mut we shell conelude vith « single 
quetetion found in the reworks of Lord Bardwieke, in Stsnleton 
Vv. Stapleton, 1 Atkyns, «t mp. 12. He #aid, following a 
previous deelsaien ef Lerd wrealesfield; ‘in «mreement entered 
inte upon * supcesition of «= ¥Yight, or of « doubtful right, 
theugh it «fter comes out thot the right wes om the other 
side, shall be binding, and the rient hell not prevsil sgeinet 
the sgreement of the parties, fer the right suet siwsys be 
Om the okéoside or the other, and tharefere the soapromise of 
# doubtful right ie « sufficient found<tion ef an agreonent,'" 
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The forbearence of the pisdatiff from suing the defendant 


for eaynent of the money lounge’ by him te Orikind esa sauffielent son 
sideration te gupsert the note exeented by the defendant. fhe seurt 
ao held in the onae of lorter ve Sisigg, 192 1ii. 47%, where it was 


aaids 
"Soreover, in otapleten v. Stacie¢ton, 1 Atkyns, 12, 
Lord Herdwieke seye: ‘in tae ease of Gann WV, Jann, it was 
iaid down by Lore Yooclesfieid, that an csrerment entered inte 
upon © guppo@ition of = right, ar ef s doubtful rigut, theugh 
it often comes out thet the right «ee on the ether side, 
shall be bindisg,' ete. ‘ind in BeRinley vw. ‘stkins, if fll. 
i143, the court, in epecsking of this clase ef eetions eaid: '3+t 
ig immaterial shether the sinintiff eould have resevered in 
augh sation or act. if ke honestly supmesed taat he had a 
good cruse of eeticn, the compromise of sueh right ess 2. 
sufficient tonsicerstion te usceld ©» contract feirly ent«red 
inte between the parties, irresvective af the question aa t6 
who was in the right, ' The werd ‘suscese,' in the inatruce 
tion, is used in the save senee thet "sunsesition’ end 
‘eupposed® are ueed in theese casee, and, ve think, clearly 
with og mich securncy. “¢ wast held this objeetion sles 
untenable. eS 
os + & F 2 B® BR HF 
There wea, therefore, such = tieim on behslf of epsceliee 
ag te lay « ressoncble cround for ise sece@llent asking the 
promise. Huihcliand v. Sertieti, 74 tile G4; “ekiniey rv. 
Watkine, supra. Amd the only cusetion to be settled vas, 
whether the appelise henestiy suocesed or believed (using thease 
words 2s convertible) thst he hed « cause of setion, and 
whether the oremiasory note wes, in geod foith, given snd 
aecepted se 4 gompromiae of thst eause ef setion. Mekinkky 
Ve Satkines, supra; Sigarorth v. Uoulter, 18 Till. M4; Honeyaan 


The esse before us woe desided by the trial esurt upen 
% question of fact, which decision wea Based uncon the note im cuestion, 


ond unleas the finding of the eourt «os agsinet the ax nifest weight of 
the evidence thie sourt on apseci will net reverse the finding. In 
finding for the plaintiff, the trial court did not err, for ite finding 
ie justified by the evidence thet the note waa exeauted by the defend= 
ant and supported by « sufficient sonsider=tione 

For the reegsene exeresced Im this evinion the judimnent 
is affirmed. 

IQIGUTAT APTIREED, 


HALL, Pade AG aL LGOR, He PERCU, 
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Opinion filed March 14, 1934 
BR, SUCTION BEVEL CRLAVEPEY TER OPINIOE OF THE COURT. 


ALBERT PAUL 8EISS, 
Plaintiff in trrer. 


This eouce ie in thie court wen & «Pit of error 


to review the record wherein “iliism feldmen is pledetifz and 
élbert Poul “elise is the defendent. On dune 1, 1991, the esuse 
wee ealled fer trick in the Municip«i Court ef Chiespo in the 
absence of the defendant. 6 jury es: svorn end returned » ver= 
@iet finding the ieaeues for the pisintifi and seswscing the 
damages at $725, on which verdict judgment «s2 eatere® by the 
court. The defendesnt sought to have the judgwent «hich ess en~ 
tered on June 1, 1931, veeete’,2nd filed e petition in euppert 
of the defend nt's motion, “hich motion, om dumuery 19, 1232, wae 
overruled by the court. 


It appesre from the petition filed by the defendant that 


the pleintiff filed hie euit on February 9, 1931; tast on FPebrucry 


16, 1931, the 4efend=nt filed hie appesrance and affidavit of merits 
and the omuse wae placed on the jury es'endar; thot en Mey 13,1931, 
the esuse wis set for trisl by the Chicf Justice of ‘he Bunicips1 
Court of Chicago, in the court room known =# 1112, June 1, 1921, 
the csuse wae resohed for triel, «nd the defendemt heving falisd te 
appear, judgment wee entered for the eleintiff, 


It further spoeare that «hon the gexuce wae reached fer 












qAYOO detlOlMuM aET Nec 
2H Lhe ph 2x 
Sap nase WW 


i OS a Ba 
ES ago co eSOER® Ua TEA 
RAD ALE TS | ema, oe 

“ peeL el forsK belit pakke: ss an + ae 
. Ton 2uy. &O sigue ae salam sea matin. Coal 
“noate Yo at a ey ton aiid af at esau att sit 


Pht Na CL 


ers brake ad asuAat clit atonede bnesos oad nalver ot 

_ tawee od? 800 ft eal a9 ,tadtailieh a¢h oh aehow Aunt tredth 
«wht mt ogedl@ Yo, #rw0d. Teqdokawt 285 fad tokte 30% bation sow 

de « Deawdet ban atoes exe etal, x taban tiny b edt, Le gomeeds . 

mit gaenecas Baw Plitetalg ons. TOR soueed ot gatbad t saeb 

“bat Yd botedae ger fannie: ‘canind taki as ATH, fa segemed 

te oe Motte daema! OFM ot Sih, : ea tas Boned eat . tue | 

‘Frocque nl sabelibae 0 bohy a Ey outrt 20 boxes 4 

wah PORE EL yreganh wp podgom apsd * Me ao teb q 











ee a 

















tad? taxbasreb off yd DOLLY poststen ant weed OrveMNe AL 0 5 
_Qtowedet ap tad? 7JEOL ,@ yrewade! ao thew as6 belt PEdakelg oft 
giitee to Ptvabsite bas eoastcoqes ett best t tashae ted edt AECL GOL 
(HEGEL You. we feet peobas vo ert set ae bodetg wbw onene eit bas 

 Logtotmet exe 2 sebtowl Yoato ot eo tate or the sea Saree te 

EOL gf oaut 20 SILT ae nome moo Hues yoqnoti eed 

ot berber gutved dxchicodes ot hinw’ touey OR hedenres 

smnbeatolg edt x08 ncenknn ven 0 





tot berosax son gauze ae wate taeda axrceqas tHe bret 


oem 
trial, neither the petitioner ner sis attorney wae notified 
of the order of Mny 12, 1951, oy the Ghief Juetice of the Manietieot 
Court, setting the cuce for tricl on dune 1, 1941, im Room 1112 
ef the City Hall of Chiesgo, amd that the only metice the peti- 
tioner hed that the cauee had been tried eae by service, on 
duly 6, 1931, of the exeoution by the boiLiff ef the ‘amicinoel 
Sourt; that the cetitioner ond “is etterney rere vitheat secli- 
gence, end that the petitioner wae prevented from presenting 
hie meritorious defense to the slaintiff's elein. 


The plsintiif im hie st2tement of cleim slleges thet 
he performed legal services in the execution of « les#e and other 
egrecments between the jefendent snd sie brother Siehard &, ‘elea, 
ehiech were prepered during Borch, 1929, and that the plointiff 
appeared for the defendent before the Atterney Geners1 of the 
State of Tliimoie, in rageré te Inheritenee Toves during June ond 
Jaly, 1929, and that the plaintiff rendered legs] services in 
gettlement of the matter of “chesmielek cgcsinst the defendant on 
Ayguet 1, 1929, =nd thet by reason of said serviees there wes 
due the plaintiff from the defend=nt $795, 


As @ defense to thie setio:, the petitioner averse that 
the servicer alleged te have been rendered in the oraparstion 
® lesee and agreemente -etween the petitioner end bis brother 
Richerd 4. ‘sles, vere renderet in connection with the Probate 
Court proeecdings in the setter ef the fetate of Bertha hs Seles, 
- decenged, and that the services befors the ittorney General were 
likewise performed in connection with the prebating of seid eetate; 
and the petiti@ner avers thet sfter anid estate wae probated, the 
plaintiff requested « losn frow the defendent of $1,000 from the 
funde of the satate, ond the petitioner, oreviowk te the elosing 


ef the estate, ~equested the pleintiff te return this loen of 
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@1,000, leoe euch eum ue wight be due the plaintiff fer services 

performed ss ettcrney for the petitioner. Yhe frabate Court sere 

mitted the pleintiff to retain the $1,0°° ss eowpeneation in full 

Zor hie services se stteorney in the aetter ef waid eatete; thet 

the servicee rendered in settlement ef the judgeent in the exe¢ 

of Sehwandelek agzinet your petitioner censiatei of the saying 

off of & emaller ju¢ement in full by cheek. 

it alse appenre from the petition thet by reimon of the 

gongeeted condition of the jury exvlendar, « calendar woe orinted 

every second year; thet the petitioner see informed thet seme 

of the pending cases on the jury oslendar cere oe: Lled from time 

te time by the Chief Justice ei the Mumicinsl Court, and during 

one of euch calla, the cose wee set for trisl on dune 1, 1931; 

that the petitiener incuired, through hin atterney, of one of the 

Glezke of the Wunicipsl Court, prier to the entry of ssid judgment, 

and was informed thot the next jury eciend«r would not be isened 

until the £211 eeavon of 1931. Yoie eatior of the defendant <e 

waeste the judgment in veetion ese sade se orevided for by Than. 

37, “ec. 21 of the Mumniecipsi Cmurt Act. (Cehilil'e 111. “ev. “tate. 
10512.) The motion te wee te the judvacnt #ae not ade until 
q fovember 9, 1931, some wonths after the renditien ef the judcment 
on dune 1, 1931. Geetion 71 orevides for the filing of « petition 
in the mature ef 5 bill in eculity from which it awet evogor thet 
there were equitable grounds for the weestics of the judgment, other- 
Wise thet « eotion te vecete the judgment must be wade within thirty 
aeye frou the dete of the rendition of the jucgeent. In a diecue- 
sion of the fete, it should sepear thet the defendant wee diligent, 
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ané that no fraud, secident or misteke interfered with hie being 
present at the trini ef his case, 
The coint at iseue ie whether the defendent wee micled 
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tind 
by the etatemont of the clerk in he office of the Tlerk ef 
the Munioipal Court thet no further chlendar of jury ences 
woul be issued. The clerk testified te the fact that in 
Wereh, 1931, uson incuiry,he stated te the defendant's 
attorney thet there would be no jury oslendar until the f211 
term. From the evidence of the witness it is net eleer whether 
the clerk referred to the srinting of eslendare or the auce 


penelon of the eall of fury cases, 


shen the deZondant entered his sopecrance he alee 
mode a demand for « jury, 5nd the ease wae then oleoed en the 
next jury eslendar. The imewance of the jury onletidar was 
amnounced in the Sumicioc! Court Record, a newspeper ef general 
eireulation «mong the leeyora practicing in ~hieage, and the 
oulendare were distributed on #oy 1, 1931. The ease in owection 
wis troneferred from the eslendar on June 1, 1921, and see tried 
hefere a jury in the absenee of the cefendent, end judgment wes 
entered woon the verdict, ss e¢ heve already stated is thie 
Qpinion. 


The affidavit of the atterney for the deiendant wae filed 
in support of defendant's motion, in whieh 4% is stated thet affient 
inquired of one George Mofsrlane, she wee atetioned in the office of 
the Chief Justi#e of the Hunicipsl “ours, snd he, afiient wap 
informed by tee clerk thet there would be no jury calendars iseued 
witil the foliew ng Geteber. Frow the record, nothing was done by 
affient se the attorney for the defendont until Soveaher 8, 1951. 
Bffienmt, in an s4ditienal effidevit steted thet he had not telked 
with ReFerlane, but did talk «ith one Pewl Krahn, from chom he 
reeeived information th<t no jury cxlen@der would be issued util the 


folloving Ootobver. 


dwice John J. lupe, one ef the judges of the ¥unicinal 
Gourt ef Ghiesge, heard defondent's motion, oné he states in open 
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gourt, after the judge and lawyers virited the chief dustice, 
thet be @id not remewher ever telling Frakbnm there weckd be no 
jury oslendsr until the foliewing Getoter, Out om the eowerory, 
the Chief Justice stated thet there were Jury oslendars Leousd 
4n ereh, Hay and dune, 1951, and thie wea e@mitted se © fact by 
the Clerk, foul ©. Kreha. 


The court nearad the evidence ond peered upon the aotion 
toa vacate the judgment, and wnlees the exder entered Le ageinet 
the eonifect weight of the evidence, thie court wonld not be 
justified ia reversing the judgment of the tril COUT e 


from the record, 1% doce not eppert thet teers ese diligence 
eaxereiee’ by the attorney for the defendent, exept thet be relied 
woon the elleged ataeemont of a clerk in tas affies ef the (Leth 
of the Municipal Court. The evidenee of the clerk is contt:- 
aseted, from the feet thet jury oclendare were iswned fer the 
months indiested above, and jury oteee were heard in the Huni- 
gipsl Gaurt of “hicsge during thet time. 


The order of the court ia offirmec. 
Orgy APY ERERS. 


HALL, F. dq ABB RILGOR, J, CORCUR, 
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4 1.A. 659 
Someliant. 
Opinion filed March 14, 1934 
MH. GUGTIOR HEEL BELIVESSO THE Gripice oF THE dows, 
Thig setion ig in thie eourt uoon an interloecutery spo@el 
from an order entered in the Suserior Geurt of Gock Gounty ucon 
the setition of ¥, T, Sustin, = receiver heretofsere -apoeinted in 
the above esust, in whith petition he orsyed that « restroining order 
be entered restraining The Fidelity ond Oseusity Comoeny of Lee 
Yerk from proseouting in the Bunicipol Soert of “hieexe ite then 
pending suit sgednst the reseiver,. 
The fete ere substentinily thet on Secember 31, 1981, 
the compliaiuant filed «gainet the defendants her bill to foreclese 
® #¢¢6ond mortgsge upen eertain oreaise: therein deaeribed. The 
egurt spsointed F. 7. Justia «s reeeiver of the oremises, ond he 
filed = receiver's tend in the sue of 919,000 vith The Fidelity 
and Gaguslty Company of Hex York, «a surety. this bond eae «poreved 
by the court. The reesivershin wes subsecuentiy extended te include 


_& audit by the “hiesge Title é Truat Jeavany, ac Trustes, v. Byron <. 


Giliens, et al. involving the forsoleewre of the first sortgere uren 
the game premiecs, The sondition of the bond ia a= follews: 


"Now, Therefore, if the enid Ff. fT. Sustin ah<1, doly apceunt 
fer what shall come to hia hands or control ss eueh reeeiver, 
and vay and spply the same from time to time as he way be 
@ireeted by anid Gourt, ond ebey auch ordere ae seid Court 
may make in reletions to acid truet, end in sali respects 
faithfully discharge the duties of esid trust, then the above 
—— to be void, otherwise tc remain in fall feree and 
Be 








ant 





jAwsaa EMOTUOOIRATUL 





sPontadegned 
Too AoLeTaye wom OS SCRAP io em ah 
sole 8% gontauet de” (TWONIAOT , en, 
i Hobe? 
SYrMuon 2000” | ee By vi 


 TRAUBAG, GHA vonage ant te te 
. ey ae WO 





a 


y 
ea AD b> eames aecagegena a 


‘BCL AL dove beltt mobmtqo” 
ETRE 8G MAIRID BNE MATE LOE ORETS OM 
| keseed qotumakentnd ae.noqy fuen sit ah an fo kt ait sgh 
| inoge yoo vooe Yo sxved ToxeRaul ag at dexotae wabao as > oni 
i. Al hetatogqe \etelesoved tovieess & ate ¥ * 2e mottitoe + 

 tehto gabnhettaet 9 tent bevesq ed mittted mote nd Pere’ ovods wall 
: OW Yo hem Yheneel dan YELLODL, OMT yutadonteen be 
edt th epeokdd te two Legtahast edit ab gaa ma on 
eTevisoo: oe tentage ¢iom 
qdBOL (IE tednsced so teat elLobinatedwe see adeeteeT ol. 4 
ancioerot of iLit to etaabavheh edt temkagr Dalit tagntnlqmon ot 
as? .bediroesd agoxdt ootteeng adwmroo wens ethane al 
of bas ,aseimerq ost Ro tevesbed db abtau! JT 60 Retatouge gemgo 
Ytiiebsi ed? deity 000,00) to wen sat af booed a serionen & peste 
‘bevers: ecw Bnod eld? .ytoume or pieet wel te piaqmed Yedewend bas 
«ghufomt of bebaotxo YLinevpoedun cow qidetevieser ef? .teuen ae 
4B mori .¥ gooteuet 26 oquegma® feu? 4 OLt2T eggedsl edt Wh time 
foxy onepdvom textt edt to exueetpere? otf gaiviowal oko te yomeLtie 
tevellet an el baod edd to molt ihage edt ,aeckaieng omne ont 
 *ovowoe YLub LLede witewd .¥ .t bien ade UF eee avon 
,tevisoer dove ee Loxtooe to ehand ald | ot aneo 


od yew of es omkd of omit : 
ago biee aa erebto cous ee bao 4? 

, afeoqeet Ile mi bme 4 ply ogy = 
wvods ei? medt atowrt bise te sat 
bas @ovet Lit at mhemon of oy dwradte 


Ages 























4% the tige ef the arpliestion fer the bond, the reeeiver 
signed an epeliestion doted Jnnuery 4, 1952, shich sonteined a pre- 
Vision to save The Fidelity smd Csauaity Gemseny ef few Yor’ horalega 
and indewmify 1% fer smy ond «11 damege, lose or expence for which 
it may become lisble. n or about Horch 29, 1905, Justin, as 
receiver, filed hie Secort end Account «ith the court, secaunting fer 
the receiot and expenditure of meneys in Sis bende mounting te 
03,899.08. thereafter, the court entered an order on Jevtember 6, 
1932, thet the sum in ‘ustin'’s hands, ea receiver, be raid in redue- 
tion of the indebtedmess due the comelainent uoder the terme of the 
deores entered in the cnae. 

On September 19, 1955, Sustin filed with the court a 
petition steting that ne, the receiver, wea unable te comply with the 
order of September 6, 1922, veesuse ericor te the date of the entry 
of this order he hed deposited the receiveresip funds with the 
Gitisens State Sank of Vhiesgo, which bank wan olesed on Moy 25, 1953, 
by the Suditor af Public secpunte of the state of Illinois, sad 
offered to sasign to ive Uohen bis cisim «gsiest the benk for the sum 
of $2,498.04, nd erayed for » solifiestion of the ordter of Sestesber 
6 1932. ‘hie motion is «till vending and is not diseased of. 

Sn Geteber 2, 10a, “satin filed = netitien in this seuee, 
from which it eppesrs thet the sowoleinant “vs Uohen wee entitled te 
the aum of °5,904.02, revrésenting seneys duc her by the teres of the 
decree of foreclosure ani asic, which amount the receiver ves uneble = _ 
to psy on secount of the closing of the Citisens Stet« Gunk of Chieage. 
fhe petition praye that = rule be entered on The fidelity ond Cosuelty 
Goupany of New York te ahow cause why on order should not be entered 
Gompeliing the surety company to pry “wa @ehen the sum of (2,884.02. 

4 rule wae entered by the court, returnable on Ceteber 6, 1923, 
Thereafter this rule wis eentinued severe] times, ond finally tne 
Cause wae submitted to the sgurt s2 to whether, under the siroumst=nees, 
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the surety wae liable, and written briefs were filed ee the osrties 
t@ this preceeding. ‘the sourt tock the eatter under aovi aeuent, 
mud the question is stili undetermined, 

Ca Jsnuary 25, 193%, » suit wee filed in the SunieinealL 
Seurt of Chiesge on the receiver's bend exeouted by Ougtin and the 
surety Comvany, @utitled, “Tne reorle ef the State of fiiineia for 
the use of Eve Cohen, agsinst The fidelity ond Casualty demsoany ef 
lew York.* The atatexent filed by the claintis? “ileges the faets 
appesring in the reeard, which «re herein set forth. the defendant 
surety sompeny flied on «ffidewit of merits alleging non~Liability 
under the bond, on the ground thet the vreeeiver had ceeesited the 
regéeivership funds with the bank, met in his individuel eapecity, 
tut in hie sapselty ae reeeiver, and thet the reoeiver's failure te 
pay was due to the ineslweney of the wenk. 

On May &, 1925, on motion of the oleintif’, wa Gehen, the 
surety soaseany !s ASEREAYEN 02 Meehhe wae stricken, The Fidelity and 
Vasunity Comoany of few York/to stand by ite sffidevit ef merits, ond 
on Mey 17, 1USs, the defendant surety Comuany wee defaulted, and 
judgment wae entered seainet i¢ Gh slsintiff's sffidewit of claim fer 
$2,584.37. ‘his judgment wae settled by the defendant surety cossany 
for 1,855. 

On Cetober 2, 1933, The Fidelity and Cs@ualty Geanany of 
Sew York filed a quit in the Municinsl Seurt of Shissge, sesinet 
¥. Te “uatin to recover the less wusteined by the oleintiff as surety 
on “ugtin's bond, and on Octeber So, 1933, Sustin filled = vetition 
in the Superior Court of dock vounty, preying th<t fae Pidelity ond 
Caguaity Company of New York be restrained from preseeuting seid #uit 
agoingt Ouetin. 

From the feets set forth in the petition filed by Dustin 

q it sppecre, aubstantisliy, thet the surety coupany’s euit ageinet 
Bustin is upen an slleged contract @f indesgnity given by Sustin et 
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the time of his applisation for the reetiver's bond; thet the surety 


company ¢lelas Jemogee from Uuetin for meneys poid te the helder 
of the senond mortence, st whose ilastenes “ustin 28 appointed reeeie~ 
er of the vurocerty in question; that the weneys due the eid agolder 
of the second wortgige «re on deposlt wits the “itivens @tate dank 
of Ghiesge; thet said bank wna clesec oy the suditer af Public 
Accounts of the itate of Lliidnoia, «nd that oid famds sre net now 
available ond wil not be until the senete of goid Donk are liquidated, 
the Fidelity and Ossunlty Jompany of New York filed ite 
verified anewer, cad on Jemuary 4, 1994, the court entered an order 
reatraining the gurety company from oresecuting the esuse sending in 
the Municipel Court of “hicrge ageinet f. Tt. distin. 

the law ie ei] settled thet if « aurety hes ouffered 
a logs by resson of ite guretyahip, the aurety le entitled te have 
the principal named in the bond mke good the logs. The surety 
eomcany in this eage paid 91,860 by reagon of the feliure of Sustin 
te pey the acmitted amount in the honde of the receiver to Sve Cohen, 
and the surety sompeny 44d not sey the 91,850 until Bve Gohen filed 
& guilt againat the surety eompeny snd tebe blish the eaount due end 
judgwent wee entered for $2,498.04, ond the surety eompany by compro- 
wise settled thie julgment fer (1,850. 

The petition filed by Juetin dees not oharge foete which 
would warrant the gronting of equiteple relief by the court, and the 
eourt erroneously entered the restraining order vreventing the surety 
company from preseouting iis suit in the Cunigipal Sourt ayoinat 
Quetin, whe, se receiver, simitted thot he oollected the ameunt in 
question. The petition dees not stste feota whieh are « defense te 
this sotion in the Municipsl Gourt, and the petition is utterly devoid 
of any quitsble grounds thet would justify the entry of « reetraining 
order, The receiver «ssusee that the eurety ¢ompany wae « sarty te 
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ie not «= fact, exeect thet the surety wae celled inte the tuperier 
Gourt woon sotion of the receiver for « restraining order, and the 
theory of the receiver that » court of equity bovine jurisdiction of 
a sauee has the power to grent euch aneiliary or incidents] relief 
ae would be necesyery te de teaplete justice between the v= rties, 
dees not apply in this proceeding. 

In this ease the regeiver ocmitted by hie seseunting the 
amount due and thet he esa unable to poy te the complainant in the 
original exes the amount te be noid oy order of court, for the reasen 
thet the amqunt was deyogited in an ingeivent back. The surety 
Company on the reeeiver's bond weg required te meke good the default 


ef the reoeiver, os ssere set forth, ond although the surety company 





Gove notice to the receiver of the setion of the court, the receiver 
took ne steps to protest oie rights, ar te serfeet en acpeal from 
the judgment entered for the @unlsinent Sve Cohen in the creceeding 
inetituted by her in the Municipal dourt. 

Yor the revgena indiented in eur opinion, the order 
restraining fhe Fidelity sad oO csuelty ceacany of Kew York from 
prosecuting ite suit in the Hunieinel Court of “niesge sgainet F. fT. 
Dustin, is reversed, 

CAVER MEVEREEO. 
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Opinion filed Mareh 14, 1934 

MA. JUSTICE 8ILSGR DELIVRSES THE OFINTOR OF THE SOURT. 

Fleintiff secured « judgzent in the tunieipsl Court in 
the ssiount of €2,546 against the defendent fer the wrongful conversion 
of a trust dead, prineipsl nete and other egunested papers. The 
aetion eas originally eve for replevin. 

Frew the fects it «opeera that the “age Park Suilding 
hosn and Homestesd Association, & copporstion, exgenized under the 
Wuilding Loan and Momesteed tet ef the State of Illineie had in ite 
employ one Joserh Tomnin, whe wns alao the elected seeretary for the 
Corooretion. The offices of the sorporstien Gonesiated of one reem which 
was elso ootupled by the secretary she spnears te have been the only 
officer in e¢harge of «and present =t the offices of the company. 

4% & Teguler secting of the besrd of directers of the 
defendant corporation on suguet 1%, igfs, the beard suthorized the 
purchase of whet ie known as the Suguet Soltes lean on eertein preperty 
leented in Chicago, “his lean smounted te (2500, for whieh the 
defendant issued its sheck, paynble to the order of “ngust oeltes and 
delivered it to him et the time he endoracd the note in question. The 
trust deed wee Gsted duiy 56, 1233, by which Seltes, a widower, in 
Goneideration of (2200 te deseoh fomoia, trustes, somveyed certain 
described real estatecte secure thie note tegether with six interest 
coupons of (69 ech. 

When thetrust deed wor produeed at the trie] it bere on 
on its baek the rubber stemp notetion in red ink, “Gage Perk Budiding 


WOT AL Min 


Pe way 









neiios JASIO Tete 


» w@GAOTRO tO OB BAK ORLA MBAs 
eons’ © g@0(T6100284 GAATORMOR 


ea ut 2 Vo} -Sia eee 


— peeL BL doweM beLlit fo aq 





« TRUOU amt 0 wosnee ET canavnise nowLIS aorreut ik 
7 “ath trod Lagivimss edt ad tasiesbut, | e boru0se Mibtatelt me er 
i nolerorce Lutgnorw od? not tmahest ob ae doabeye biound to favems : 
| ‘F ouneqag bevoanaee radte hae ston Keg bonds “ebe0d tua sph * Ms 
} sadvaieen sot oe Wilonigive eo $ 
‘paki Aret en edt tone exaoege te stent add mont, 
ode ‘soba beataayte wiodt -nogeoe ¢ eoitnsogees | beoveamal bee 


oik & iy GD: oe hot ol 


ath ai bed shomiiit to ota98 ads to Bh boutenectt das aod aR Etat 
| oat ‘ot vestoro98 betnete ont oske aew ‘ocr vsone? seneeh eno yom” 
‘delda moot eno %o Satsianos nota sroctes ont ‘te aenitte eat . rat ore 199° 
ne edt miod ead at exnmuge ony wegeroes ont « datqueea ie aa 
Taegan eat te aseltte oat $s sapnerg “hae te eotailo ad as 
oni? to wrofostth to dened ald ‘te pubtoen relegot 2 ts 
edt Bosivoctas brood ode ,€80 22 temgut oo oboe ee .f rane : 
| Wreqote aistreo ae aeol aetie® teugud od? os muon ‘at ade Yo ae 


edt doidw cok ,OOSS! of Soca eae nae oye heO mk 





















lean and Homestead Aase@iation.” ‘he principel acte iteelf contained 
the not«tion, “Peysent of this note ia semurei by truat deed of even 
date to Joseph 7. Tomelat. On the beck of the note wag the same | 
rubber stanp notation siresdy referred to. 

The check in cuestion wae enderged by Coltes, eashed by 
the Sepesiters Gtate¢ Sank and cherged te defendant's secount. The 
proceeds were used by Goltes in oaying for « previously exieting 
mortgage on the same oreperty. 

in sddition te acting ss seeretery of the defendant, 
Tommla wan operating a reol estete end mortgece isan Gusiness of hig 
own on the premises end operated end rented « nuaber of safety deposit 
boxes, “here ia evidence in the reeerd te the effeet thet plaintirr 
had been sequainted with fomein for seversi yeers snc hed bought other 
mortgages from hia. in the jatter pert of duue, 1951, olaintiff met 
fomals at the Sepesitore Site Hank by prearrengewent and withdrer 
S300 from bie secount whies he exve te Towels end received therefor 
the trust deed ond notes in cucation. The tee then srueseeded te 
Towsla's office where cisintifi curcheeed » safety iesosit bex in 
which he then plesed the papers. (n or shout the aiddle of Februsry, 
1932, plaintiff went to Tomale's office, which «<6 alse the office 
ef the Gage fark Suilding Lown ond Yomestesd Association and teok out 





the trust deed end noteg ond gave them to Tomala, ae trustes, for the 
purpose of hoving 2 foreclosure suit started »gninat the oreperty. 
While the trust decd rune te Tomalso, a9 trustee, the note iteelf wae 
payable to the maker anc by him enderced im Blank and orevided thet 
payments from te tise vere te be aede at the office of the legal helder, 
At the time the plaintiff geve the nate «nd the truet deed 
to Tomales for the purpese of having foreclosure proneedings started, he 
received from him » receiot vhich ateted that the note and trust deed 
were reogived by him from the slaintiff fer the sole and enly purpese 
ef such foreclosure proeeedings, frior to thie fommla hed already 
Sellected one of the interest coupen netes and ad psid the preceeds 
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ever to the plaintifi. Sometime in april, 1952, Towals disappeared 
and gle private business wos closed. The trust deed and netes 

were found by the stote examiner in March or Aprll,1992, smeng the 
aasete of the Suilding and Loon Agsoe@istion. The state bank examiner 
testified thet chen he wie tie exeminetion of the assests of the 
defendant somgany fomaia srezented these papera 2a nanete of that 
agasogiation. 

it is defendent's ewntention thet the trust deed and 
notes were at no time the property of female amd thet he fraudulently 
converted them to bis oem use et the time ef the sele ta the plaine 
tiff and therefore the sisintiff wes net = bone fide ourehaser for 
vaiue; thet the plaintiff «leo hed motiece that Tommie 2s net the emer 
bpeoouge ef the rubber stuap endorsement in red ink ween the pepera 
end the fact thet Tomain wea newed ca trustee in the truest deed. 

The plaintiff testified on direst examination that all 
the cavers were in the sem@ condition when predueed «6 the trial as 
they were at the tine he wureh«wed thes. In rebuttal, hesever, he 
testified that they were the aece exegot that the rubser steap 
hetetion #96 not on the doqusents. This begame « controverted question 
ef fact. 

in sucpert of the propesition that the trust dead shored 
on ita face thet Tomales wee the trustee named therein, counsel eite 


foliifeen v. widdie 





Hegel, 334 121. 96, 


Im the onse of feliifeen vy. Middle States Investaent 





Supra, while it held thet euch faete should place the ourehseer upon 
notice, neverthelecs, it sleo held that thie was 2 question of fact 
for the Gensiderstion of the tris] seurt er the jury in the event 
the onse ess tried by = jury. 

In the cose of Ovens 





Ve Soge@l, gupta, there wae a directed 
verdiot in the trial court in favor of the defendant in errer and the 
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@nuse wee reversed innemugh as the note mis oayeble te the trustee end 
ae endorsed, und thig 720 « warning te the defemlant in errer. That 
therefore the Gourt erred in direeting = Werdiet. The Supreme court 
im effeet seld tact thie was 5 cueetion of fact whieh sheuld heve 
been submitted te the jury. 

The trisi ¢ourt in the ¢see st ber held 2s 9% proposition 
of law thet “if plaintiff at the tise be semuired anid trust deed nete 
and aecompanying pacers from Tosasla bad notice, either frem the note 
iteelf or any of the atcomecnying papers, «f ony feet indicating that 
the owmnerehip ef azid note sag in Gage “ark Buliding ond Loan Assoeiae~ 
tion, then the plaintiff did not then and there become on owner in 
aut Gourse.* This wie = Gorreet crevesition of inw ond evidenced 
the fact that the triei court took thie question inte considerstion 
in srriving st ite finding. 

On the other hand i$ cannet be guid that the defendant 
Company wat Sutirely «itheut feult in the trenesetion. It sutherized 
and directed Temala, its eseretecy, to segotiate the losn te Seltes 
and to take the trust deed in sie own mane as trustes. ‘The orineipal 
and soupon notes were aside payable to the asker ond endersed in blank, 
and sonteined no reference to the trust deed. Fisintiff held the doeu- 
ments in tis own voesession in hie aafety deposit bex for a considereble 
period of tias, during which s¢ salleeted ane of the saupon notes. 

Any eudit by the defendant eomseny wight beve diselesed the true 
situction awd the plaintiff aight heve been able te heve =rotected 
himself agoinat fomsla. 

The seoretary of * Building and Lean Aasogiction, is ite 
agent through whem the corper:tion ordinarily eoaeuniestes te the 
public. “hinkle v. Knoll, 0? Il. Amps 274; Prairie tate Loan Agen 

 ~+Sorrae, 167 lid. 414, If the plaintiff in thia case hed seucht te 
make inquiries in regard to the oenerahin ef the trust deed ond note, 





he would neturally heve mde guch inquiries of the seeretery whe ms 
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the ohiy officer of the corcorstion in charge af ite afferis, The 
teetiogny diseleses thet none of the other offielsie of the coucany 
were ever present st its offices exeert at rare intervaige 

while ® persen Gon trenefer ao better titie then he hes, 
nevertheless, the rule is th«t where a true orner peradte snether 
to appear s¢ such and glothe« wim with aoparent emmerahio sai suthor 
ity to deal with preperty so thst an inugcent third persen is misalesd, 
the true owner will be estenpped from dieputing the title whieh eid 
geul owner hae csused cr sliqwed to spoeer te be veeted in snether, 
Benin ve 


of two inmecent persons «ust ecuffer, the rule ig that the one whe 


293 Til. $20. in & omae shere one 





yinesay the power of e third vereen the anportunity to cousit the 
wrong should bear the lowe, FEstton ve. Youny, 252 111. Aum. $15, 

ALL hese foetes had te be tensidered in order te arrive 
at a just soneiveion s¢ to where the loss ehould fail, fhe couse 
waa tried by the court without 2 jury. 411 the feete ond dlreuse 
atenees were before the court for hie sonsiderstion. ‘e are af the 
opinion that there wse evicence te justify ite finding ont we cannot 
aay ite finding ic se menifestiy ecainet the weight of the evidence 
aa to Gauge us to held otherwiaes. 

W@ G&G he Feesen for Giaturbing the judgment ond fer 
that reason the judguent of the “unicipsl Court is affireed, 
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HALL, Ped. S80 HESEL, J. CORCUM, 
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Appellees. 
Opinions filed March 14, 1934 

Mie JUSTICE S1L8GR DULIVESSS THE GPIRZOCR GF THE COURT, 

This ec an agtion breught by the sleintiff to recever 
the sum of 53,90°, being the omownt deposited by her in ene of the 
gefety deposit boxes under the contrel 2nd sensgesent ef the defend- 
ant by virtue of * lesse or sontroot end which sum it vas charged 
wae lost through the cerelegon@es and neglisenes of the defendant 
Gomoany. Tae triel wes before the court withovt « jury, resulting 
in « finding by the court in faver of the defendant oad judement on 
the finding, frem whigh judgment this appe0l hes been taken. 

The feet thet the plaintiff bed this sscunt of money in 
the deposit bex rented by ber is not disputed, tut from the evidence 
it appeara thst on Jenusry 1, 13901, turglere beeke inte the vault ef 
the defendant company ané@ opened snd demelighed certain deposit boxes 
loected on the oreaises, «mong which eas the bex leesed by the 
Plaintiff. 

Vefendante claim thet at the time of the burglary the 
bank wae @xereising ordinary care in and sbeut the custedy of plain- 
tiff's depoeit and was, therefore, not lisble for the less. 

The contract between the plaintiff and the defendant bank 
provided, among other things: “The iisbility of the Genk is expressly 
Aimited to the exercise of ordinary diligenee to srevent the opening 
of the within mentioned esfe during the within mentioned tera, or any 
extension or renewal thereof, by any person other then the renter er 
his Quly authorized representative, * * * * This stipulation in the 
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agreement ie simply sn exoresvion of the cewmen lew Linbliity of 
the defeniente. 

The defencent, The Lawrence svenue Netianel Genk of 
Chicage, 3 torporstion, clioeed ite doore on January “=, 1951, the day 
after the robbery, anc the receiver tec been joined in thie eetion 
a8 eo~defenient. 

The building of the defeudent benk =sa leeated st the 
eorner of Lawrence and Sawyer svemnes, two intoresetting streets in 
the City of Chiesge, sith its min entrance on Lawrence avenue and 
a gide entrance on Sawyer avenue, Om January 1, 1931, ite officiels 
were George 1, Piist, oresident, John J. defiries, viee=-nresident ond 
ovehier, emi John =. tslloy, sssistemt ecahier. 

The entrances to the benk hed three deors, two of which 
were held in position by s@ene of belte in the flecr ond the middle 
one hed s leek. ‘here «1s «lees in the widdle deer eo thet 14 was 
possible to see in or out of it. “Sithin the bank there wee s voult 
with two docrs. fhe front vortion of the vweult wae used for oafety 
depesit bexer and the other portion wee used for the «ash belonging 
to the defeniont end between the tee there wae a sertition «ad a ateel 
door. @Athin the vault there wae en eleetric light which eould net, 
however, be seen from the ctreet. The ledgers «nd beokse of -eserd were 
kept in the north end of the rumlt, while the books «ni recorde ef the 
gafety deposit divielon were kept sliengside of the aafety deposit 
box vault in the fremt end of the benk. 

Oa the dey of the burglary in question, Asiley head been 
taking off « statement of the affairs of the bonk and for thet surpese 
had opened the vault ond token the general record becke out and pleeed 
them on the bookkeeper's desk im the north end ef the bank where he 
was at works 

| The benk did net empley 4 evecinl police offieer sither 
4 by day or nicht, but they had « een on the bank fleer during the day 
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and another one whe cleaned ws at night, whe also sched as night 
eatohuen. the receiving telier's cages were on the left side of 
the benk cs one entered the door and there eae an alarm bitten in 
the receiving teliecr’sa sage. There eere clee buttons sennested with 
& Signoi siLarm which could be goeruted from every officer's desk 

emd the oagee, Dut no button at the entranse door. 

The bank hed been in bai Fimeneiel share for somotine 
and during the last fer doye of Jecesber negotictions were pending in 
the hope of perfecting = tonsclidetion of the defendant Sank with 
the Hantrose Trust 4 Sevings “onk. In order to effeet this conseli- 
dation it was necessery to secure the sign=tures ef the Gouptroiler 
of Currency ant that of the Otate suditer of fliimeise The capital 
ef the bomk wae badly imosaired and it was operating at = deficit. 
it had to do ite dsily clesvcnnes on « geek beste. Leyburn, the 
mational Sank examiner wis meking every effert to effect the congeald- 
dation and Mslloy had teen required by the oresident, Filet, te 
prepare 2 statenent on December 31, 1950, which wos neesesary te 
present 2t = sesting of the atate bonk exeminer, at the effiee af 
the national benk examiner on Jomusry 1, 192]. It was this eork 
that teok Sailey te the bank on the day of the robbery ond be wae 
prepering this etrtesent at the time. 

Balloy téetified that he hed been direeted by the sresi~ 
dent of the bunk te set the time lotks te oven «t three o'sleck on 
the afternoon of Jenunry 1, L9%1, and that he arrived «¢ the benk 
sb@ut 10 ofcleck on the acrning of that dey and took uo the books 
and prepered toe drae the statesent; that about 11 efaleck the 
telephone rang and thet seme person claiming te be Leyburn, the chief 
bank ¢xamduer, saked if the time look wes set for Pridey serning, 
$o whieh Mulley replied that they were set te vun off that same 
afternoon; thet this persen ssid: “%e are coing to clese your tenk ond 
I am going to send tee men aut te seek the vomit." Yailey teatified 
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further that he went te work on the books for shout on howr and 4 
helf and thet he then hesrd the fremt door rattle «nd he went te the 
front door which wos locked ond there were tre men standing on the 
outside; thet he ocened the doar vithest questioning them and let 
them in; that «a he lecked the door «esin anc turned sround he 

found himself cevered by two revolvers; thet one of the tvo men 
went to the rear dwor of the benk ond let in two other wen whe carried 
burlap bags; thet they then forced him to try the combinstion on the 
Gosh vault, but it 414 not epem ond they then compelled him to try 
the combinstion on the eafety depoait vault ond thie dear opened at 
i o'eleck; thet they then crocesded te gpen ani rifle the safety 
deposit bexee until shout © e'eleek in the evenings. 

Walley testified further thet after the cen left the 
pank he wis foreéd te stcoapany thea =f the ooint ef 2 gum end that 
they then placed him in the front sext of hie om ony and forced 
him to drive te Hileaukee, where the tee sen jumped out and disspnear 
eds; thst he thereupon dreve te the polices stetion -t Uilecukee and 
reported the rebbery. 

Gganeel fer plaintiff point aut certein fsets whisk he 
Chains are significent, nowely, thet there wee no watehman or sacle 
tent with isiloy 2% the time of the burglary; thet Melley did net 
interrogate the person whom he oleimed salied him on the teleshene 
in order to find out whether it wea Leyburn, the antional bank 
examiner; thet he did net qwestion the tse men who eppecared af the 
door or ack for oredentiols before letting them in; thet Gulley 
sdmltted thet he made « wistcke in setting the time clock on the 
aatety depesit vault ot 1 e'eloek instead of 2 e'elock; that the bank 
should hove provided a sere effisient ayatem ef burglar sineme and 
that from the evidence it appears thet in addition to taking the eaeh 
and contente of the ssfety deposit boxes, the burelers took a number 
of pages of the ledgers of the bank. It is areued from this lsat 
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facet thet there aay heve been something thot Selley er the efficisis 
desired to have covered uje 

Om the other hamid it is contended by defendent thet the 
effieisia of the sank, including Malley, sere verking under 4 strain 
ami Nelley knew thet the president ond vies-presicent were aeeting 
with the stete benk examiner ct the effiee of the national bank 
examiner on that day and were very liable te keep in touch with bim 
in order to effect the econaglidetion: thet 16 «e2 aot unrensoneble 
for Malley te believe thet the sen who scresented thencelves were from 
the offiee af the bank examiner oe the defeniont benk hod feared for 
& muaber ef days thet it would be sleaed by the oublie officiels. 

fhe wuie of isw in this state ls clear, The defendant 
was engaged in the business of opercsting = anfety desosit veult ond 
was *# taliee for hire. Under such ¢enditione sa these the defendant 
received the property «nd ite failure to return it, raises « presump- 
tion that the less woe due to ite nmiglicense and the lew imnesed 
upon it the Durden of showing th=t Lt exeroleed the depres of sare 
requiread by the nature of the beiiment, The defendant eas reculred 
to exercise ordinary diligenee snd that degree of sore or coution 
thet os aan of ordinery prudence er dissrstion sould use with reference 
to the esre of the purticular thing, were it his own property. 
Sehnefer v. Sa C@vogit Soe, 281 Tile 424 
The @euse hoving bean tried by the court witheut a jury, 





it is presumed that the court had in mind these rules of lew in asking 
ats deeision, the ouse resolves itself inte «2 suestion of feet ond 
were it before us in the firgt inetance we uicht heve neld gontrary 
to the holding of the trial court, but we ore ligited in our censider~ 
ation of the enuse by the rule which reoulres ue te give full faith 
and eredence to the finding of the trisl court who heard and asw the 
witnesses and hed a better eovertunity to pass ueon the foeta than 
#@ would heve upon review, it canmot be said that the finding of the 
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6 
trial sourt io ao aanifestly sgcinet the »eight of the evidence ag 
€@ neeegsitate = revercel of the juigment. cestions s2 to the 
degree of cere in cages euch os this ore @einently cucstions for 
the trial eourt or the jury. 

For the reasons stated in thie opinion, the judgwent of 
the Gireuit Court is offirmed. 
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BR. JUSTICE SILGGS SELEVEREO THE GPIBLOR OF THE CAHIRT, 

Thie is an sgpesl frem en order sustaining « Gemurrer 
ef the complainant te 4 srogs=-bili Mled in the ouuee in which she 
wae meade crose-defendsant. The oreae-blli wie ordered stricken from 
the files end from this order om apres) #25 taken to thie court. 

The origins] bill sroyed the forecloeure of + trust 
deed. Gouplainant anc oroge-compieinaats were owners of bonds 
secured by this trust deed ond their intersste were identical, 

It ig the gentention of Grase-coeplcinante thet seetion 
47 of the lilinois Mortgage Act provides thet in « Yereclesure muit, 
@® deficiency may be entered for sny Galenee aut the compleinant ever 
ond ebevre the preceeds of the gale, and thet therefore 1t becomes 
necesuary to b@ a Gomelalnant or Greseetompiclvent in omier ta erali 
oneself of the benefits of thie ennetwent. The anewer to thie lies 
in the originsl bi11 in which it ie oreayed thet the bendholders 
(whieh include ecrese-complainante,) hove » <efielensy decree in fever 
ef the person or persons entitled therete. the relief Sreyed for in 
the ereee-bill is «iresdy sdked for in the eFiginal bill. The 
tights of the defendentse ta the bill wader their «newer in which 
their interests fully eppeur will be proteeted efter hecring by the 
deoree entered in the vrecerdings, Where the rights of » defendant 
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appear from his enewer they wili be fuliy oroteated. 
Fielg@, %54 Tlie Glide 

Croge-Comeisinanie uree thet their oreag-biil was 





necensery in order to extend the-receliverchip se xe te inelude their 
bonds and afford them the erotection of the receivership. ‘the 
preyer of the originsl S111, however, seks for « reseivership for 
the benefit of 211 the bondholders and this incinudes eress-comel«in- 
ante. Gy order of ecmirt this ees dene. Gpeee-cemcloinante sould 
obtein no gore relief? by their ertesbill. Their righte ere already 
asfegunrded by erder of eourt. 

In our opinion the sileg«tion in the original bill te 
the effeot thet Sefenmiants «lived «ll rights under the nemeetesd 
lawe of the State of lllinoie tevcether with « deserintion of the 
trust decd and proffer of the inatrusent on the hearing, sufficient 
ay Govers the silerction of wolver of semestesd. The enewer of the 
omers of the equity not being abetracted oc ere net advised ehether 
this sllegetion is or ie set «ontrererted. 

The originei bill sovesring te pesy the onae relief as 
that preyed for in the cress-bill the letter ie not neeesenry and 
the demurrer te the erese=—biil wie therefore ereperly sustained. 
Beky v. igmrae, 352 Ill. S78. 





Yor the reagone aet out in thie solalon, the order of 
the Circuit Court ia affirsed. 


GiSkh APPISEEG, 


WALicg Peds AHO HEBEL, Jd. GORCUR, 
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GE APPEAL OF GLIVER J. GALISOUA, 
Avoelliant. 
Opinion filed March 14, 1934 

Mae JUSTICN GILSON GELIVERGO THe OrTeice oF THE daueT. 

Thie is om appesl from om order ef the Giresit Court 
denying Selinger, the holder of 2 39° bond, leave to intervene in 
a fTereglowure quit breught by semplalnont, as trnetec, te foreclass 
2 firet mortgsge bond issue amounting te 7219,0°0. fhe bend owned 
by the petitioner wos ef the a me iasue equght te be foreclesed 
in the eriginel proceeding, fhe setition centeine vertrin allegations 
to the effeet that he, Galinger, has now lesrned for the firet time 
that the mortgege 20 in defsult for « leng time; that he wea seid 
interest to august 1, 1951, in order te ounces, from him the default; 
that complainants with knowledge ef thease foots fuiled to acke bond= 
holders parties, tut tosk crecf before the daster in Shancery where 
it sought to place all bende on a parity; thet for the mirvere of 
enersing the bondholdera te vinee their bonds vith « somittes 
s@lected, they, the bondholders, were threatened that the eooumittee 
would purchase the property st 2 nowinel eid; thet the complsinant 
wee not © proper trustee to act for the reason that it esa resresented 
on the comaittes by one of ite officers; that it woa negligent in its 
Guties to permit defeult in woenthly depesite end nonssyment of taxes 
and in eoneesling the fsete from the bend owners; thet ite interests 
wert in Gonfliet with these of the aurchasers of beuda ond that it 
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2 
ami was,therefore, out ef the trugt business. 

The eilegetions in the petition consisted westly ef 
conclusions unsupported by “liegetians of eny perticular faeta. 
Ne bendhoider hae an absolute right of intervention esoecially in 
the sbsence of freut, wisfesannce or bed faith on the pert of the 





trustes. Agerionn, ets Lee 4 Beds idine Bory 
Sion, st ai, 765 Lil. Avy. S7e Bondholders are not neceseary oF 
proper parties te a foreclicsure proceeting. Eirebsugh v. Ireff, 
363 Ill. 82. | 

The motion wee eddre@sed te the sound diseretion ef 
the chancellor, The metter wes semiing nefore him and he was 
familiar with the plesdings in the suse «nd sueh other steps as 
had been perfected, Fetitioner's slisim saounted te » very amali 
fractional per centece of the tetel vend isaue and there wae in the 
opinion of the cheaneellor evidently aa purpese in ineresaing the 
ooat and aiding to the delay of the foreclosure creceeding. Fetitien- 
er‘a interests should be protected fully by the ehenesller. If 
the sele price is enly sewinsl, 28 petitioner eleims it will be, 
it ean be serrected by the sourt on the objection of amy bondhelder. 

$@ 88 no reaeon for diaturbing the order ef the 
Sireuit Court in refusing petitioner lesve to intervene. 

Fer the reagens stated in this opinion, the order 


ef the chenceller denying setitioner leowe to intervenes is affirmed, 
GAUEN APFI euRR. 


HALL, Fede ARR HEEL, de Swe Th, 








seaaiiouwd tevtd eed te tue yovoteredignes baw 

te Yiteos hetelanso aoltitoy od? ai saoktegelioa wat a af 
oettet ‘Telum toned yrs te arto tt nynk io bi betreqqunay ‘ane tewioues 
at ylielesqee woktaevretct to dagit stulende me ead 2 












TS EReceoen ten ots erobledbaoti ; at ane eae pvp 
ot emperor ee #90 enbiue togeey 

_» st 9 Ltt BRE 

to noiteroase bawoe odd o bogeouhha aN weston oat 


i ie cacen e p ait? 
i | sos 220% syaitheeoery stumoLoozot ode be valeb be cll gash Ds '. 
7 ™ st0Linonade edt yd eae) betoosorg oa buven e wi 


pe ee Bigs peat Sie Bee. amhe’s amie als vem ie 


hed Ch Sopa Peeweee ba Po wee 





on cM eo) 


Soo aaa Aitblanaternseiee 
gt 
: no aaa 
: : Peg 


APLE BAWOR BLOG, GONPQRATION, } 


® Vorperotion, - APPEAL FROM 





Aveellent, 
GIASUIT COURT 
Ve 
ORG. KR. WGUENGRAY CRGANTAATICa, se sais 


IkG., &@ Gorcerstian, 
Appellee, ard G4 1.A. 6 6 ‘th 
Opinion filed March 14, 1934 

#&. JUNTIGE #11508 OMLIVEs2o TRE GPIBIORK OF THE GOUaT, 

fhe pieintiff, Hiole Bemey Bldg. Corporation, resovered 
a judgment before = justice of the seece of Arlington deighte, 
@ock County, Secesber 21, 197%, sgeinet the defendant Seo. &. 
Hemingway Orgenisation, Inc. 

denuary G, 193%, the defendant filed lise sevesd bond 
te the Cireuit Court of 6 veunty im the gam af (200.06 and at 
the aeme time left ite check for "17.55 to cover the aeats of Filling 
in the Gireuit Court. Thre bond «nd shack were left with the son of 
the justice of the penne «t Arlington Heights at the realdenee of 
the justice ef the pesoe, he, Kimeelf, being out of town. ‘This 
was done within the tiae for filing send and oerfecting the eppeal. 

Gn danuery 10, 1955, the justice ef the pesce oaghed 
the oheok intended to cover the costs of the saopent. Thies alee wee 
within the time. fhe jusaties of the sees, however, friled te 
appreve the bond within the time. Jubeecuently, the defeniant 
appeared im the Circuit Gourt smd the jwige ef thet court dircoted 
the justice of the peage te send the papers fo the Direuit ceurt fer 
tae purpose of a trial on spresl and this wea done. Yhereugen the 
pisintiff moved te diemies the «spend on the ground thot the court 
had no power to direet the justice of the pecee to cond the sepera 
te thet court. “ven though this order might set ave been enforce~ 
able, neverBheless, the supers were filed by the justices of the 
péaee@, ond the Sireuit vourt sonsecuentiy hed jurisdiction of the 
GAUSS e 
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it is slee ivelated that the bond wos not filed end 
approved within the time ellered by the etetate. the record shows 
thet the bond «na filed within the time oi evidently came inte the 
possesion of the justice of the peaed, beonuce of the feet thet he 
Ooghed the cheek which socomeanied it, whteh «se ta sey for the 
expense ef the appesi. ‘All thie ess done within the time. 
~The deTendent should net be pemtlised oeanuse of the 
feilure of the justice te do thet which the lew impesed uson him 
Herteturg v. Seceen, “37 1. Son. 205. 
the order of the court qrerruling the metion to diguise 
the appesl wee not 2 finel order. if the trial sowrt Aad sllewed 
the sotion and bed dismissed tue sonesl, the situation would save 
been Gifferent oe it % 
. Per the ressens ateted in thie ooinion the sovesl will 
be and hereby io dismissed. 


guid heve heen « final order. 
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MURICIPAL GOR? 


Ve j 
ILLIAN GAURGA, j OF THIGAGO 
sa ae ‘ ‘ ; Bina QI fF Ty I é 
(Oefendent) Pleintiff in error. QA YT. A. 5 6 Q° 


Opinién filed March 14, 1934 
MA. GUSTION WILSON OGL. 1VENRG THE OFINLON OF THE coUuRT. 
This ia «a writ ef ¢rrer te review = judgment of the 
Municipel Gourt of Yhieage finding the defendant evilty of pandering 
and imeesing a sentence in the house of serxreetion snd ¢ fine. A 
jury was esived by the defendant and tee ssuse wae heard by the court. 
The evidence ie not oreserved ond the aetters are oresented on the 
comaon low reeerd, 
I$ is insisted thet the information upon ehich the charge 
was beged is insufficient in thet it fadis to allege the name of 
the women from whom the money wo¢ obteined. fhe inforaetion is in 
the language of the st=tute and ia brought by one Garsh Gell Bliss, 
& prostkiute, from whom the money wos taken. “hile the nume of the 
femele ia net set out in the information, it is ehereed thet the 
money wes cart of the @urninge of Garsh Geli Slias, the inferment. 
In our opinion the inforestion shows won ite faee thet the nsme ef 
the female wie Garth “eli Gliese. It is insisted alao that the reeerd 
fails to show that the defendant wou furnighed with « covy ef the 
Anformetion prior to the trisl. 
The Suprese Court of this etate in the onse of The Feonle 
We Cleeya, 252 Tile 436, in ite opinion, says: 
"The requirexent of the stetute thet ewery defend- 
ent charged with » felony shall be furnishedy before his 
sad extnance An Alesutevys eakys cmd fn onder te’ make tas 
omission to comply rith thie recuirenent avalloble on error 


the defendant wust demand « cosy of the indictment and » 
List of witnesses «nd preserve the evidence of such demand 
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im 4 bill of exeeptivuns. (fegple v. fer 387 ile 


45.)* 
There is nothing in the record sefore ue which sheers that « demand 





wee meade fer * eooy of the information «nd denied. 

It ig aiso urged for reveresl thet the inferm=tion 
fsiled to charge 2 crime. fhe informetion wos in the language of 
the atatute, He motion «ac sce before trisl te quzghe Teehniert) 
objections te indietmente «re wiived by croceeding te triei. 
teohnieal objections to the inéiotmwent can act be raised by motion 
in arrest of judgment. The fsople v. Giesgbere, 3262 lile 270. 

8¢ ser ne roasen fer disturbing the judement of the 
Mundeipal court and for the revsens ateted is this eoinion the 
judgaent is affirued. 
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MAAY E. SULLIVAN, Adednistrsirix of eaeOn TO i : 
the ketate of Bery Lundy, Jeeossed, ; " 
Seferient in Error, fGe JOURR, 
We ‘ 
Ss ine 


SOPHIA LISRTANSTEIR, 9 9 A T TA S 56 Qo 


Plaintiff in errer, 
Opinion filed March 14, 1934 

GA. JUSTICE WILSOR ORLIFSE0 THE OFIRICH CF THE COURT, 

Thig csuse comes to this court on a «rit of errer to 
review = judiguent entered in tae Superior “ourt of Juok County for 
$6,000 in fever of the plaintiff, Gary ©. Guliifenm, »duinistretrix, 
agninat the defendant, Sophia iicktenstein. The testimony not boving 
been preserved by @ bili of exeeptions, © reverend ia seket on the 
common law rescera alone. © motion for = new trial apresrs in the 
Common law recerd. Eotiona for 4 uew trial and in arreat sf judgment 
should be preserved in the bili of exeertions. 

it ia ingiated that the declarstion did not etate = ecuse 
@f action. ‘he original deaisrstion consiated of one count ond ene 
filed Say 29, 1329, and alleged thet the defendent was the owner of 
amd operated an automobile on “ay 27, LBGh, im Vhiesga, snd thet 
@evy Lundy, the decenssd, wos invited to beeome 2 peagenger in said 
sutemebile and the defendant undertosk te tranescort ber froa one 
pisee in the clty te another, but inet the defendent negligently «nd 
eerelesely opersted the sutemebile and that by ressen thereof it 
esme into « Goliiaion with «nother «utemebile «nd thet Mary Lundy 
was thrown from the cor ana injured, «8 ® result af which she died 
an Hay 35, L92e. 

The deelaration «verred that plsintiff ned been sppointed 
aiminiestratrix of the estete «nd thet the deceased left her surviving 
certain heirs at isx, neming them, and seked tuot the next of kin 
be rererded beesuse of ber deoth. fhe desluretion sige shorges thot 
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a 
the next of kin suffersd sceauniagy less ty recson of the death of 
the deoeased. 

in ama@nded declerstion wos filed danuery 15, 1981, whieh 
wae praectiosliy in the worde of the wriginal deoloretion, exeept 
thet i¢ etstes thes sleintiff's intestate at the time of the secident 
wae in the exercise of sue eore fer her oom oafety. The saended 
declarstion was flied over « yeuor after the dasth of sicantiff's 
intestets, tut the azuse of «ation is the stme as thot set ont in 
the original declerstion. ‘the time aml eieoe of the socident, 
injuries suctsined, the asnuner of desth, the sherge that the defendant 
was guilty of negligenes in theepercticn of the suteomevile snd the 
fact that tae decesaed Lert ter surviving next of kin whe auffered 
secunicry logs by reanen of her desth, sre identlesi, as origimally 


eharged. . . 
It is ureea tant the deciarction does not state = emouae 


ef setion in that it dees uct «var; Tiret, the exiatence ef =» tuty om 
the part of tre defenmiant te proteet the claintiiff's istestete fram 
the injury comoisined of}; sesend, « fsiiure ef the defendent te serferm 
thst duty; third, an injury to tae sisintiff's intestate frea such 
fatiure; «nd fourth, there if no aliewstion in the dtelerstien that 

the next of kin er vonefielicries “ere free fron neclivence. 

Defendant strenucusiy urges thet it woe the duty of the 
plaintiff? te ost forth in her desleretica wh«t duty the defendant awed 
the plaintiff's intestate, 4 nusber of saves invelWAMEo the lisbility 
of eeployers by rerson of theiy fsliuve te furnish « gate slaee te 
work and proper apclianees, arc elted, tut these gegen sre whally 
foreign to thie sert of = precesding. there wag uc duty on the sart 
of the driver of the er, the defendant here, te croteet slebmtiff's 
intestate, wut thers was » duty to dvive the cor in « voreful, preper 
fanner 8H thet cleintiffte intestste would not be injured. This 
allegation is eontsined in the deelorstion. 
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The 2lleged fallare of the cisintiff te clesd in ite 
declaration the segond slieged error, namely, the failure of the 
defendant to verform the duty of protecting the sleinsiff's intestote 
and alee the third assignaent ef errer, namely, thet the deceleration 
Senteined uo gharge thet pisintiff's intestate m9 iajwred by reasen 
of the feilure of the defendant te furnish the oreper pretestion, 
are ali based upon the mile snneunced im the eapleyer saces and, 
a8 Siresdy stated, these oneca sre not eustedming or in seoint in an 
agtion euch se the ane before we. 

sefendant ingliste thet the deeloretion sentelned ne 
shorge that the next of kin er beneficisrlee vere free from negligenes, 
in augpert of this sontention defendont sites © number of eseea ine 
volving injuries to ohiidren «here the negligence of the cerente is 


® quéstian to be considered, ond relies uvon the some of Selden v. 
Seniey, 271 fli. App. 158, and siwlisr exces. These aeses invelved 


facets from whieh it appeared thet the «utemobile eae driven by the 
next of kin of the desaxeed, Thera is nothing in the reeerd before 
us which would indieete in any senner thet the defendant seehia 
Lichtenstein ese in any wey releted to clainthif's imteetate or 
numbered ageng her next af kin. 

There appeurs to huve been teo trisle resulting in 
fever of the plaintiff. “%¢ see no receen fer disturbing the present 
judguent end for the recsons stated in this opinion the judonent 
of the Superior Court ia affirmed. 
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Opinion filed March 14, 1934 
Win DUSTICN S108 GSLEVEREe THA OPLeioe UF The GOUAT, 


fhe isht orug Vemcony, ine., © Gergerstion, vreuckt 
ite setian on an ineursnee poliley aceinst the defend=nt Gontinent«eL 
Gesvelty Gomceny, under waich the siaiatiff waa ineured ageinet 
lose by roboery. The sourt found sxsinst defendant end ageessed 
demeges of 505, A Sony of the coliey waa ctteo ed to the etatenent 
of ginim. ‘The woliey centsine the orevisien thet the sresf of Lees 
shell be furnished the oououny within O°: dnye after the diesevery 
of the Lowa. 

Gpen the trisl one Gimmens testitied thet he wa the 
manager ef the company snd taist he was hele uy ip sn slley took of 
his howe anit robbed of “G5, white it a0 slsined «ue the aoney ef 
the plaintiff. He testified that ee setified the selice and the 
ingurenes camgany; thet he never filed spy legs in «riting but gore 
* gianed state ent to the adjuster of the defenicnt cowsany; thet 
he €id not read the etetenent eigned by him. ‘thie was the only 
teatimeny Gunterning proof of loeas aé teoulred by the ooiiey. 

At the ena of the pleintiff'’s exse the Gefendent cought 
to introdues ia evidenes a signed statement by the witneas a6 te 
whet teok plate, whith th court refused to «<dmit in evidence. This 
Signed atetezsnt wa the only @videnes af 2» praof ef lewa by the 


Plaintiff and in our eoinion wee essentinl far the curpese of proof 
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2 
in compliance with the selicy. ‘The eeuse ene tried by the eeurt 
without « jury «nd there wen no reeson for not sdmitting thia in 
evidence. It helped te bear out pisintiff's avn enas end we eannet 
understand why an abjection was asde te ite eimiestbhlity. It 
eonteained the stxtement that Siamens eca the owner of the business 
nad took the money for his omn uss. hile it w2e contradictery te 
the etatement that the money waa thet of the sleintif’, it woe alse 
evidenee of the fact of notice of raebbery to the defendant end this 
neotioe wr2 in vritinge 
The sleim ia for 0.65 ond it is unfortunste that « 
gegend trinld showld be recuired tut, in our ccinior, the judguent 
should be reversed, 
a6 S78 HOt aided in arriving ot ovr ¢oneluaion by 
briefs on the part of the slsintiff. 
guent af the Munidginsl Ceurt ie reversed snd 
the csuse is remanded fur « sew trinle 
SUAIMERT ACVERSED AWD GAUGE 4RMANDED. 
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MARKS BACTHESS PHUESTALS, 2 
Serperstion, 


~ 
Appellee, * 
ApoP@la ant 
BR, JAUGTIC’ SILSGR CELIVEReD THE GFIBics GF Tak Gaver. 
Plaiptiff reeevered 2 juienent seainet the defendant in 
the Superior Vourt for 1590 in sm 2etien in treseass on the cage 
fer sersonsi injuries. 
The evidence ahora that the oleintiff while walking 
aLeng s sidewslk in the Jity of Chieses sdjacent to the theatre 
building crned snd spercted sy the defendant, waa atruck by a 
heevy sign whieh fell from the buliding ond injured ber. Upen the 
trial the jury found the iecuca in fever of the claiatiff end assesced 
her dewages ot the sum of 9,0. Fisintiff entered =< remitti¢ur ef 
8500 snd « judguent ese entered on the verdiet after remittitur. 
Thie oage hee been twiee tried acd in ec¢h inetence 
resulted in favor of the plaintiff. the firet judgment wes fer 13,590 
and on eppesl to this seurt the judgment »=s reveraed. The onus 
is sow here on ® s@nend sppesi, ‘The eriginel setion wx. reversed 
beenuse of the testimony of en expert eitmess besed upon an x-rey 
phétare which indiested « fracture of the foet of the slsintiff. This 
witness testified thet in his cvinicn, from an exemination of the x=ray 
gdoture, the fracture ete the result of the eanident. ‘Another and 
Sifferent pleture txken on the day of the seaident eas intredweed in 
evidence shich showed the frecture wae en old end not » new fracture. 
Cefendent contemis here that the cleaintiff esnnet reeever 


on the doctrine of res jose loguitur besouse of the feat that specific 





eats of negligence were charged in the voricus counts of the deslera- 
tion; thet the evidence dees not supsert the verdict; that the verdict 
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2 
is exeeasive and thet the court admitted iaprener evidense. fac¢h 
of these objeetions wis presented on the former sso8al ts this eourt. 
We held in that esse, Jen. Ko. 26199, Jovies v. Sorke Srothers 
Thectreg, that the evidence wou admiseible under the dealaration, and 
the same situstion ¢@xzists uwoon thie agoeel, ‘© sec no reseon for 
ehanging cur opinion in thet regard, The evidense upon the tricl in 
the cause now pending before us is very much the same «¢ thet upon 
the eriginel hearing and we eee no reason for disturbing the verdict 
by reason thersef, 

fae first vwargict wus for 94,599 and the second verdiet 
was for ©9,000. %e# do not sensider this verdict excessive. The 
game evidence objected te on the previous hearing exsept that gert«in« 
ing to the x-rsy gieture wes «ddueed st the trisl below om the second 
hearing ef the cause end the reasons edyaneed for sustaining the 
rulings thereon in the first ense are sopliesble to the situation as 
it ie new presented to us on the second aovesl. foo juries have 
sagaeé upon the questions of negiisence ond their verdiets heve been 
sustcsined in each inatenee. fhe error in the former ease heving been 
corrested ani there being no new or different cmestions raised on 
this eppesl from these presented on the origins] hearing «f the couse 
in this court, the jwigment of the Superier Sourt is sffirmed. 

JUGGHERT AFFPIREED. 
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¥,. #7, BACKSTROR and FF, BACKSTHUM, o> 
doing business as FF. ¥F. BACKS THOM & BOM, 
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Defendants in Srrer, # ft. 
| BAROR TO svar AL GOURT 
ve, } 
} OF altaan’ 
WATIONAL WATCH ANB JEWRLAY COMPARY, } k 


a Corporatian, ; 
Plaintiff in krrer. ) &® Py + OR 
OV ATA 


KR. PRESIDING JUSTICR RATCHKTT 
DELIVERED Ti OPTERION OF THE COURT, 


Plaintiffs sued in an action ef contract for the purdhace 
price as agreed of « speelally constructed gathering magiine manue 
factured for defendant under the terme of a written contract dated 
Jaly 31, 1928. In their statement of claim they set up the written 
eontract verbatin, and averred that the machine was constructed in 
conforsity with ite terme and wae delivered te defendant September 
7, 1985, and aceected by it; that defendant used the machine fer 
some months tut refused to pay for it as agreed, 

The affidavit of merite admite the execution of the contract 
and the delivery of the machine on Geptesber 7, 1926, (seven days 
later than the time named in the contract), but alleges that the 
machine was defective and failed to perform the werk for whieh it 7 
was deeigned; that plaintiffs attempted to repair the same but were 
unable to make it comply with the terme of the contract; that de- 
fendant then tendered it back, but that piaintiffe refused te ace 
gent it, whereupon defeniant stored it in a public warehouse and 
notified plaintiffe of ite aetion. ‘The affidavit denied that any- 
thing wae due, 

There was a trial by jury and a werdict fer plaintiffs in 
the sum of $2000 (the gontract price of the machine), upon which 
the court, everruling motions fer a new trial and in arrest, entered 


Sadgment, to reverse whieh defendant sued out this writ of errer. 


Defendant argues that the verdict is contrary te the manifest 
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weight of the evidence; that the court erred in its ruling on the 
aduiesion and rejection of evidense, in denying the motion of de- 
fendant te declare a sistrial, im refusing to give inetructions 
@ubmitted by defendant and in refueling te mark certain eritten 
instructions submitted by defendant ae “given” or “refused,” as 
Yeguired by seetion 74 af chap, 110 ef Cabill's Tll+ Kev. Siete, 1999. 

As to thie lsat peint it is sufficient te ray that tke 
record discloses that the court instructed the fury erally secerd- 
ing to the oraeties ef the Hunicipsl court in thet resgest, and 
that no objestion was made or exeeotion taken to the same ae 
given nor request wade by defendant fer further oral instruetiens, 
Further, an exacinatlon of the record indicates that the written 
instructions wiich appear thorein vere never in fact presented te 
the trial judge at all. There wae a request in writing at the 
close of all the evidenee for an instructed verdict fer defendant, 
whieh was denied, Apparentiy neither the court ner spvesing 
eounsel was ever given the oopertuniiy te see the sileged written 
inetruetions tendered, Such being the state of the reeerd, the 
Point is wholly witheut merit. 

The peint urged aa to the dtnisai of the motion for the 
withdrawal of a juror and for a deciaration ef a mistrial is sise 
witheut merit, The ground for the motion was an answer meade by 
witness Jenn Condon, a former empleyee of defendant, whe had 
charge of the machine during the time it wae used by defendant. 
Condon's evidence sheuld have been preduced as a part of plain- 
tiffe’ original case, but the court in the exereise of ite dis- 
eretion permitted his to testify in rebuttal. His testineny was 
very favorable to plaintiffs, and he was subjected to a severe 
exrose exemination, in the course of which soungel ror defendant 
guestioned him as follews: 


*Q. Backstrom gave you some money, didn’t he? A. No,eir. 
Qe Promised you some, didn't he? A. Se, ®ir, only Ben 
Ritholz,* 
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Ben Hithelz was the secretary of defendant, ond the anewer was an 
accusation that he tad tried to bribe tne witness. Defendant made 
a motion to strike out the anewer, and the court erdered that the 
last part of it should be etricken as mot respensive., Defendant 
then made its motion to vltairay a juror and to declare a mistrial, 
which was denied. As & watter of Tast, upon re-examination the 
witnees Cendon, without objection by defendant, teztified in detail 
to an interview with Rithele, in which KRithols offored witness 
money for faverable testimeny and suggeztsd that he might go out of 
town te avoid testifying. Defendant cress-exacined Condon as to 
thia conversation, and Benjasin Hithelaz in surrebuttal testifbed, 
denying that any such conversation took plaee. Prebably the 
testisony had much influsnee upon tie verdict of the jury, but the 
conversation was material and relevant, and it was for the jury to 
pass upon the facts. 

Pisintiffes offered evidence tending te shew that «et the 
time the machine wae delivered te defendant a one-half horse-pewer 
moter was attached therete; that the power furnished by this motot 
was ineulficient and wae the cause of the failure of the machine te 
do the work as previded by the contract; that plaintiffs thereupon 
purchased and delivered a three horse-power motor with a speed ree 
ducer, ani that when this waa attached the maguine functioned 
properly. it is urged that this evidense wae inadwiseible upon 
the theery that 1% waried the terme of the written esontract. The 
eontract said nothing whatever about what kind of moter sheuld be 
atteched to the machine, aud the transaction with reference to the 
substitution of motors ocourred Leng after the execution of the 
contract and after the aachiine was delivered. The admission of 
this evidence 414 met viclate the rule againet receiving parol 


evidense to vary the terme of the written eontract, since the 


transaction was not prier te or gontenporaneous with the making 
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ef the contract. 

The contrelliing question in the onae is raised by the dete 
fendent's firet point (wiien we consider last), namely, that the 
verdict of the jury ie eontrary to the manifest weight of the 
evidence, Many ensee ars cited in the brief te the effeet that 
dt im the duty of this court te reverse a Judgment besed upen euch 
®& verdict. ‘there ie ne doubt that this Lo the rule, Here, the 
evidence shewe that thie gechine was conatructed aceording te the 
terme of ao written contract; thai Lt was delivered te defendant snd 
used by 1t for aoue comeiderabie time. ‘the torme of the contract 
ealied for a “postal card gathering waviine to coneieat of five 
unite,” woieh when completed wae “to be fully capadle of gathering 
tuirty (3) different pestal cards or similiar watter, se that opera« 
ters engaged at the aid of the delivery ciiain of this machine may 
be able to viek wo wnite esneisting of thirty (30) sarde or sixniler 
watter and insert thes in envelopes fer audling,® The written eon- 
tract further provided that the machine was to have a speed of 8 
R, P, &., aod that the feed was te be we constructed that only ene 
gard, or #elmiler matter, would come out at a time; that the double 
chain wan to be we arranged and timed that a eard, or einilar mate 
ter, eoming out of the firet feed tox would, by the time it reached 
the jast feed box, have a Tull assortment of 30 saris, or similar 
sniiun, ‘erin each Teed box, 

The gontraet reeited that 14 was the intention to eonstruet 
the gachine in «a manner based ugon “a erude uwedel* sede by plain- 
tiffe, but that it wae made « condition that thie model was merely 
& suggestion and wet to be sonetrued ag binding defendant im amy 
way. The contract stated: 


"You are te cometragt « magnine teat will de tue werk we 
intend te get fraw it, vis.; to gather thirty (50) pest carde or 
similar matter at the epeed mentioned, snd in & marmer stated abeve, 
“tn witt danubtieos. neeeasitate a large number ef changes in the 
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Benjamin hithelz, e@ecretary ef defeniant corveration and 
aleo a lawyer, drew this centract with suggestions from /. 
Backetrom. vefeniant produced many witnesses, for the sest part 
ite own saployees, “ho tezgititied to facts tending te shew that the 
machine did net *uiriai the veguirements ubove stated, The tes- 
timony of ¥. Baskatrom, whe had charge of the matter fer plain- 
tiffs, was to the effect, a5 already stated, that when the msehine 
wae Tiret delivered a one-huil serse-gewer motor waa aiteoahed 
weich sik /attisient, aud that wneu the thres heree-power whick he 
gupriied was attached ith a speed reducer the machine worked in 
euch a way as te ecompls vith all the requirenente of the sontract, 
He testifies in evukstance that the machine wae declared te be 
aatisfactory; that he was promised payagent by Rithels, and that 
it wae only after frequent requests fer the purehase priee, and as 
late ae February of the following year, that the defense was 
raise’ which was interpoved at the trial. Jie is correborated by 
the testimony of John Condon, at the time ef the trial empleyed 
ae manager ef the multigraph devarteent of Sears, Roehuek & Game 
pany, and whe had werked for defendant from Gepteaher 20, 1926, te 
Boveuber 15, 1924, hen he left ite expleyuent. 

Condom says that when the meciine wae delivered he was put 
in charge of it by Ben Kithela; that when the ewiteh was turned on 
the machine would net run; thai 14 was impossible to run it with 
the moter that was hooked up with it; that they (Backetrom, Yilliam 
Deckert and the witness) dismantled the macsine te see whether 
there was anything wreng with the meter, or whether any scart wae 


binding; that they found thet the parte moved frecly and decided to 


put a three horse-pover moter on the machine; that this was done and 


& *peed reducer put om; tat the maghine ran and that the result 


of the teste wae omtirely satisfeetery; that the machine was run 


approezinately two monthe until the work of the season was Soup] eted. 
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William Deckert (who at the tine ef the trial wee in buele 
neaes for himeelf but whe in Sentember, 1924, was eupleyed hy de- 
fendant and had werked for it or for véeracne aasociated with it 
for nearly eight years) testified that im the fall of 1928 he was 
ferewan ef defendant snd took care of Gli the ganufacturing machinery 
and mechanical werk, and that witha @ Litthe hein from Conden he made 
the model which wae furnished b) defendant aid by which the machine 
was constructed, He corroborated ¥, Hecketrom with reference te the 
substitution of a three borte-porer apter for the ont-half horse- 
power motor, and eald that the use of the one-half horee-power 
meter ae a mistake; that «hen he found the one-half herree-porer 
moter would not work he called backatrom on the ‘ohene and that 
Hacketrom cane to defendant's olace and put on the aa. P. motor with 
a ageed reducer, after whick the machine ran and wart operated, he 
thougit, about Five days after delivery. He alse said that the uotor 
was tesporarily cennseted with an cla wire lying there so that it 
was net povsible te get out the ao HR. P. Roy thet the eleetrie Line 
wae overiouded and could not give the power needed; toast when gurrie 
eient power wae furnished the machine would wake trem $80 io 82 reve- 
lutions per ainute. i@ enw Condos rum the mnenine Per about two 
monthe, and he neticed Sovak yunning the maghine after Cendan Left. 

On the other hand, Frank Deckert, who Agseribea hiws¢if a8 @ 
teolmaker, and Wovak testify that there were a1] kinds of trouble 
with the machine. Ne says, *“Sonetines it was vorking; sometimes 
they got eards out of there, tometimee they dif net get any at all. 
Semnetiner @ half a dozen in one. i knew that the machine wae sup 
posed to knock out thirty earde at one time, it 414 not knock out 
thirty eards, not all the time.” His testimony a to the precise 
time, waieh wae important, was quite indefinite. 

Mre. Kay Barry, Fo was in September, 1926, on amployee ef 


the defendant sonpany in charge ef the girie whe worked there, 
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testified that the carde never cang/right fros the machine; reme- 


times there would be thirteen carda to a set, sometinea thirty, 
sonetiner forty, ond sometimes they would alli ecue and buneh up on 
the belt so they eould net be used; thut ehe repertied te hovak that 
the machine wea out of order but they 414 not wey any attention 

to wheat Bovak did about it. Gre eays they worked on the machine 
and it would mot go; that they had te hire 75 girle toe do tne work 
by hand, and that the machine wae allowed to stand idle. She had 
taiked the case over «ith Nithels, snd she said Ae teld her that 
all she had to do wae te teli the truth, Some sight er nine girls 
employed at the place gave siailar testiaeny, which we shail net 
undertake to disouss in detail. 

Benjanin Kitholz testified sentradicting the testimeny ef 
Backstrom at every point, se identified alleged eouies of lettere 
whien hie stenographer teetified she sent on September 15, October 
2 amd GOetober 12, 1928, im substance informing slaintiifs that the 
machine was wholly unsatisfactory. settere dated February 4, Mareh 
7, and September 14, 19%, Yacketrom said were received, but denied 
that the other letters were ever received by gialntiffres. 


Fitheut diseusaing ali the evidence tr detalii, it may be 


summed up by asying thet several witnesses wuat have testified cither 


falsely or without knowledge. Delendunt argues that the preponder 
anee of the evidence ig in ite favor becauge it enlled a larger 
auniber of witnesses, Ye have, however, often etated that this 
court does net count evidence but weighe 1t. Ae 2 matter of feet, 
Cendon and William Deckert were two withessen whe were apparently 
finaneially disinterestéd «id whe had complete knowledge of what 
trangpired., If the testimony of Hithels ie true (lawyer se he was) 
it seene highly prebsable that upem rejecting the machine in 
feptemder (if he 444 vredjeet it) he weuld have done we in a manner 


that could have left no doubt of the fact, The eviderice here tends 
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to phow that the machine was not finally rejeeted until after the 
end of the season for the work It waa intended to corferm, If the 
machine would net do the work for which it wag designed there should 
have been an unqualified rejestien of 1t within a reasonable tine, 
Appatently the jury wae conviseed tast the whinesses for olaintilfYrs 
@ave wn accurate account of the transaetion, Ye asve neither seen 
nor heard the witnesses and are net gersuaded that we should rejeet 
the verdict which the jury returned anid the triah court approved, 
The judgment is affiraed. 
AFFIHNED, 


O'Conner and Medurely, (J., senour, 
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thie gauge wae before tiie esurt on a former aopeal, 


eiden vy. Jehpson, 287 111. Anp. 839%. The original bil was 





filed in the Superior court January ¢7, 1928, by Madden and Kelley 
for the purposes ef securing thigire rights in a contract with de. 
fendant Sarah Joknesn, under which they performed Valuable sere 
vides in her behalf in oroeeouting an action in eeuity in that 
eourt snd in defending i: the Supreme court 4 deores whieh was 


obtained in faver ef kre. Jehueon in the trial aourt. 





Bepnard, 323 111. 527. The services were not deuied, but ra, 
Johnsen filed a eroe@-bill, in whien she set up that a written 
sontract with complainanta executed by hor on Auguet 17, 1996, was 
presumptively frauduient ond orayed that the asme might be set 
aside, she offering te pay te compiainantea a feasonable fee, The 
Cause was put et issue as te ceth Bill and orese-bill, the evidence 
taken by the chancellor, and en June 86, 1920, a dearce wna entered 
(finding that the equities were with defendant), setting aside the 
contract upon condition that defendant pay in addition te eertain 
eoste and expenses the sun ef 87500 for seliciters’ fees end dise 
missing complainants’ bill for want ef equity. Complainants ap- 
Pealed to thie court, where after a review of o11 the evidence the 
decree wan reversed and the cause remanded. 


In the opinion we stated: 
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"The case of aroasecomolalinant ayaineat Jnnder and ethers 
wae orsetieally created through the services rendered by her 
aelieltors. “hey performed thane services upon the contingency 
that their labore weuld be without eeupenention uniees they saee 
ceeded in getting taek the vreperty which ereat-complainen? sen« 
veyed to Bernard, it is apparent that if the market vaiue of the 
real getate had deartase’ instead of increased thin contrevoerayg 
would never have ariegen, 

"Creevedefendante are entitied te receive as compensation 
for their services, in cenforwity with the agreement between the 
parties, one-third of the real estate reeovere? or the eouiwal ent 
ef ite value in money, Leas 93,206, What teat ameunt in eannot be 
satiefactorily determine’ trem thin recerd. Bor that reason the 
decree is reversed and the onuce rewanded with direetione for 
further preesedings in conformity wit the views herein expreeeed, * 
tires. Johneon petitioned the Supreme court for gertinrari, which was 
dentiod. 

The eaus¢ war redecketed in the Savericr ecurt and the 
ehanealier keard evidence ag io the walue of the real estate re+ 
eovered in the @ult conducted fer her by complainants, and April 
26, 1933, entered a deerce finding that taare wae a Walld con- 
tract under which oowplainants were enililed te recever ene-third 
of the fair csah value ef the eroperty recevered in exeans of 
$3206; that for the opurgese of arriving at an equitable adjustment 
Madden and Kelley had offered to pay $5200 te ove. Johnson upon 
reeelving « deed to a one-third interest in the sroperty, bat that 
ahe had abeclutely refused te accept the arrangement; that ¢oemolatne 
ante were entitied ts « lien upem the premises fer the amount of 
the feces due to them; that the value of the preperty recovered in 
the suit in the Superier ceurt of Gook euunty, which was affirmed 
by the Supreme court at the time ef the recovery thoreol, wes 
$50,000; that ecesiplainante were entitled te one-third of this eum, 
leee $3260, making a total ewe das of $15,600; that ecomolaivants 
were entitiea to payment ef that sum, or in lieu therset te a one- 
third interest in the land, subject to one-third of €3260, er the 
eum of $1066.67, It wae therefore erdere4 and adjudged that de- 
fendant pey to eoupisinants that wus, er convey a one-third in- 


terest of the preperty, subject to the saymattet 91066.67 within 
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ten daye from the entry of the deeree; that in default of the 
execution of sueh deed, or of the exking of such payment, the 
property sheuld be sold by = sacter subject to defendant's right 
ef re¢ecption. The Aserce reeltes other weterial fucte in detedi, 

The enly evidence in the tremeeript is thet taken by the 
eianceller uren the cueetion ef the value of the preniees, Free 
the deeres of april 20th Mra. Jebnaon prayed snt ean allowed an 
appeal to the Appellate court upen Miing Pond in the sum ef 
2100¢ within thirty daya te be sugoreved by the court. 

April 28, 1035, defendant moved teat the deerae of April 
20th “be vacate? , changed and sodified,* and that the tine epsoie 
fied in the deeres within ehien defendant sheuld pay the aseunt 
fourd duc with interest theres or convey to ¢omplainants her 
eneethixd interest showl4 Eo extended. This motion wae continued 
frem time te time, wid on June 7, 1947, an “smnended decree” wae 
entered by the court which the reeord recites to be Yon motion of 
defendant and erogs-compiainanta* ron thie awended decreas (which 
algo recites the facts in 4etail) finding the aum due to be 715,660 
aed directing sale in ease ef default is payment er the exceugion 
oF the desd, defendant likewise grayed ond wes allowed an appeal te 
this court upon filing mer bond within thirty days. The bond sae 
filed ond, a¢ a matter of fart, recites the entry of the dearse 
on April 26th, "fram #hieh deeree and anended deeres af tho said 
Suserior court of Cook County the said Garah L. Johnacn hae srayad 
for and ebtalned an augesl te the Apesliate Gourt within and fer 
the Wiret Distriet in sald state.” The bend goes on te say that 
if defendant shall duly prosaeute her “sald appeal with effeet,* 
ete., the obligation #hall be veld, ctherwise to remain in fall 
feree anit effect. 

Complainants arguo that defendant may net oreseeute an ape 


peal from a deeree whieh was entered on her own motion, ond this 
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econtection de net without slameibility. However, we orefer to put 
our decirion of the agpeal wren ether ereunts, 

Pefendent argues fer reverted (eiting seny outhoritier) 
that the finel deeree ie errenecus in granting @ tien on the prope 
erty dégcerited in the bil] Deesuse it ts aet sepperted by alle- 
gations of feat; that # eemelainent murt recever on ths case made 
by his bill], sn? treat mere congivueione ef the pleader vill net 
euppert & decree; that of rerren lew an attermey dear net have & 
Lien uron the vreperty resevered in a sult canductes ty hiey that 
an atierner's iden ¢eee net aries under the Attormmeve’ Lien set 
without the service ef the netiee therein preveribet; that « @@= 
eres carmot rest om the prayer alone; thst the eantract (eer net 
ereate a specific lien; thet the finel decree is erroneous in 
finding thet complninents are @mtitied te an interest In the prope 
erty described im the b111 of campieint; thet che alLiaced contract 
dese net belong te the clase ef aentrasts wnies are apeolfically 
esforeced in eaulty. : 

All these scints are exgoed at length with mumercus elteeq 
tiens ef authorities, but sene of thes wae presented fer onne i era- 
tion uron the former appeal, afd 211 ef thes might have been sree 
sented nt thet time. Thies court and the Supreme ceurt hove many 
times Hela in eubetance that upem the second appeal of a carr, 
either te thie court or to the Supreme court, the Judguert of the 
gourt rendered en the firet apresl is ree adjudicate sa te oli 
pereens whe were parties te the procescding, Hot only ae to cutBe 
tione aetuslly decided “ut ee to all questions which might have 
been decided, if properly presented, af Was enid in Davis v. Juneig 
Agmr., 140 TL1. App. 22s 

“Were the parties, the issues and the evidence are substan 


tially the sexe, ‘the decision upen one appesi is ree udi 
upen a s#cond sppeal in the sume case notes th tanding adcitionad 


ateignmente of errer may be made reiving upon the second appewal 
questions hich were net raived upon the fixyet.'* 
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Ae & matter of fact, ufter the csuse wae redoeketed in the 
trish court, no ametdment to the pleadings ns made, and the only 
evidence taren wae directed toward the iasae an te the value ef the 
property at the time it wae recovered. Thie is the only evidence 
preserved in the recor’. It ie urged that tae evidence doen cat 
sustain the finding ef the deerge in thia respeet, and thie is the 
only error sasigned and argued which we regard ae open te cur sen} 
sideration, The finding ie that the ereperty in queation waa of 
the value of $50,000, and there is expert evidence whieh surtains 
the finding, As a meatier of feet, compbainants heave ageignes 
erese-errers on this findiag of the Aeeree. Ree. Jennean in her 
ewern anrwer placed the vaiue ef the eroperty at 21 40,000, = a 
Valine witch tende te very mach dieeredit the opinions ef come of 
her experts. The question in teis egurt on this eoint is whether 
the finding of the decrees is clearly and manifestly orrenecue. 
the chancellor gaw the experi witnesses ond Reard them teetify. Fe 


are not disnesed te substitute eur judgment for his. 
The decree ia aff iraed. 
AVTIEEES. 


O'Genner and Eeturely, JJ., soncur. 
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THE LOKAX COUPAKY, so Delaware Cea rpors on, 
and THe GREBR LANTERN BEVERAGE CORPARE;” ” 
an Illinois Cervoration, a é 

Appellees, 





% 


ie 


Da 
1 
a s 


Pie, 
Ferree 
fer eis, 





VS. 


LOHAL BAGS. BEVERAGHS, IkU., a Corperation, 
FRAKE &, LOMAZ, Individually aud doimg 
business as FRAKK B. LOWAR COKPANY, J. A. 
LOMAX, THE GREAT WESTERN AOTTLING COMPARY , 
a Corporation, HELBAR SYEULURD, Oo. A, 
BERKLEY, LUCILLE SCHAUER, HAHRY LAAGKARD, 
HOVARD KR. ROBERTS, JOus J, HexAHON, EDVARD 
J, HUGHES, as Secretary of State; and LOMAX 
COMPANY, an Dllineie Cerveration, 
Apoetllants, 


COURT OF Cook GouNTY, 
64 1.4.66 i 


SR, PREGIDING JUSTICE BATCARTT 
DELIVERED THE OPISTON OF TUE COURT. 


Complainant corporations an Loweuber @0, 1932, filed their 
bill in chancery against defendante, setting up in detail facts 
tending to ehow unfair competition, and praying fer a temporary 
injunction pending the Rearing and thet a decree for a permanent 
injunction, an secsounting and other relief might be granted, A 
temporary injunction iseued ae prayed. Defendants aspeared and 
auewered the bill. The cause was put at iseue and referred te a 
‘manter wha filed hie resert finding thet the enuities were with 
eemplainante and the facts averrea in the bill true, To this re- 
port defendants filed objections whieh uoon the hearing before the 
chanecelior stood as exeeptions. The axcentions were overruled, and 
June 28, 19235, a decree was entered in eonformity with the reson. 
mendations or the master. This appeal hae been perfected from that 
deeree, The bill alleges and the saster's repert and the deeree 
find the fasts in substance ae Tellers: 

The business complainants conduct at Uhicago was founded by 
John D. Lomax, the grandfather ef defendante Frank %,, William L. 
and J, A. Lomax, im 1851, and was thereafter continued under the 


name ef John A, Lomax & Son until about 1987, Joun A. Lomax & 
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Son was succeeded by the Chicago Consolidated Bettiing Uo., which 
eonductet the seme business, nomely, that of manufacturing and 
selling non-alcoholie beverages, ete. Yhe Congolidated Battling 
Co. sold out the business te The Lomax vo. ef Kksine. The presisesr 
weed by the Consolidated Bettling Co, were ewned by George Lomax 
ang rented from him. Therearter Boe Lomax Co. of Aaine bought 
these premises from George Lomax, At that time George Lomax, J,A. 
Lomax and %. iL. Lomax were officere and direetera of the Kaine 
company. Subsequently, sil the members of the Lomax fanily except 
J. A. Lomax severed their conneetion with this Lomax Ce. of Maine. 
in January, 1924, the Kaine compony entered inte a contract with 
the Indian Hill Co., = corporation, whereby it was given the right 
te use the trademark “Indian Hi11" and certain fermula rights bee 
longing te that company, wid later the iaine company purchased ail 
the outstanding eteek of the Indian 11) So. Therealter ihe Lomax 
So., ® sorporation, eas erganized under the laws of the state ef 
Pelaware, In Vebruary, 1931, the Delaware company purchaaed all 
the aesete of The Lomax Cc. of Kaine except its resi estate and 
machinery, and the Maine company changed its name to The Paulina- 
Kingie Gorroration. At that time J. A. Lomax wae the president of 
The Paulina-Kingie Gorperation and vice-president of The Lomax Ge. 
of Delaware, In August, 195%, the Delaware corporation executed 
its chattel mortgage covering aii of ites property, ineluding trade 
names ang trademarks, to one Ada KR. Bronsen to secure an indebtede 
ness of $5,346.07 to J. ¥. Jones and an indebtedness of $5,006 to 
Charles G. Palmer, About August 3, 1932, complainant, the Green 
Lentern Beverage Go., bought the trademarks, trade names, ete., of 
the Delavare corveration for $2,600 sabject to release by Ata A. 
Bronesen of her intereet therein. The chattel mortgage wae fore- 
elesed, and J, G. Jollicoeur purchased the preperty for $11,150 


and thereafter sold the same to complainant Green Lantern Deverage 
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Cc., whereby it became vested with the right te use ahi the trade- 
marks, (rade nawes and formulas fermerly owned by John Lomax. The 
predecessors of the Green Lentera Uo. at various times registered 
eertain trhdenarke. the Green Lantern Co. sand ite predecessers 
have continuously espleyed the vord “Lomax® en certain of its labels, 
About Rovember 17, 1951, The Lemax Go. of Delaware registered ite 
trademark with the Seeretary of the State of Tilineiz, using the 
arbitrary word “Lomax.” About April 11, 192%, The iemax to. of 
Delaware registered ite tradesark wits the Coumissioner of Patente 
of the United States for “Old Tom Lime Hiekey." The predecessors 
ef the Green Lantern Heverage Co, have used the worde “Lomax Con 
pany" and the word “Lomax” became aesouciated thereby in the minds 
ef the publie with the products of Tae bemax Co. The use af the 
word “Lomax” beeane vested in The Lemax Cc. of Delaware and the 
Green Lantern Beverage “eo. A large and profitable business wae 
built up. The Lomax Cc. of Delaware was suthorised to do business 
in Tilineis February 14, 1931, and Jay Piesing Jones was the pregie 
dent of that company and the owner ef the common stock ef the core 
poration. 7. A. Lomax, defendait, wae sonmnected with this business 
for many years, and after the death of Jones January, 1, 1942, he 
became the principal managing head in charge of the company. A 
dispute thereafter aroeve in vhien J. A. Lemax was ousted from The 
Lomax Co., and thereafter, together with his brothers, he rormed 
the Lomax bros. Beverages, Imc., wid alee beught tha steek of the 
Great Vestern Bottling to. e ia new in charge of the sales depart- 
ment of Lomax Breas. Beverages, inc., end that eorperstion is an- 
gaged in the business of manufseturing and selling ginger ale and 
other beverages under labels containing the name “Lomax Sros." 
Various fermer employees of The iomax Co. of Delaware eclieited 

by defendants are now employed by Lomax Bros. Beverages, ine., and 


the business ef that corseration gompetes direatly with eomplainante. 
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Shortly eftor the death of Jay Fieming Jones, presidert ef The 
Lomax Co., J. A. Lomax organized a eampariy known ag Drinke, Ine., 
and used the office formerly eceuvied by Jone in sommection with 
it. By reason of this organization business was diverted from 

the Lemax Co. of Delaware ta thet ef Drinks, Ine. Drinke, Ine, 
continued to use the premises of the Delaware cowpany far the 
conduet of businass and the directors of that eempany inetrueted 
J. A. Lowax to resove Drinks, ine., from the pramiaeg, Decanter 
1G, 1952, defendants filed with the ‘seretary of State of Tliineis 
an application for the incorporation of o company to be known aa 
The Lomax Co. for the purpose of wanufacturing and selling bever~ 
ages, January 20, 1933, the Seeretery of State ef Tahineis teeued a 
certificate of incerrerstien to that conpany. The Delaware ecorsera- 
tion falled to pay ite franeuice tax wolech was due July 1, 1938, end 
for this reagon ite lieeies te dc business in lLlinéis was revoked, 
Defendants knew this fact and thereupon applied te the Secretary of 
State to be ineorperated under that mame, and a eartifieate ef ine 
corseration was issued to them. Subsequently the Delawere company 
paid ite franchize tax ani penalties and was restored te good atande 
ing. This action by defendants for the incorvoratien of a company 
te use the werd “Lemax” was in furtherance of their plan to Eee a Da 
priate the business of complainants. 

The master's report alee finds that a s.atenent on the label 
used by The Lomax Co. of Geleware aud ite predecessora thet Lomax 
Pepsin Ginger Ale ia ande from pure Jamaica ginger combined with 
pepsin and aromatics ie untrue, since pepsin ie met used af on ine 
gredient but pure Jamaica ginger foot in small quantities wae used 
instead; and other eimilar statements uven its labels were net 
true; that these misdeseriptions of ingredients ere net made fer 
the purcese of daeeiving the publie ond that the publie whe pur- 


ehased the beyersges relied upen the word “Lomax" rather than 
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upon the descriptive mutter foliowing the name of the beverage; that 
the publie was net deceived ner were eoupleinunte guilty of any 
fraud whieh would vitiste or nullify their right to wee the werd 
“Lomax; " that the word “Lomax” as conmected with the use of ginger 
ale and other beverages manufactured ky the Delaware company and 
ite wredecessore wae a valiebie asset; toat the use ef the wera 
"Lomax" by defendants *ither in scenneetion with the words “Lomax 
Bros." or “Lomax Broe, Beverages, inc.,* is an infringement of the 
proprietary rights of oumpaninandag ate result in deceiving the 
public as to the manufacturers of the beverages purchased by them 
amd will ereate the belief in the minds of the public thet the 
products sold by Lomax Sree, Leverages, Inc., is that of complains 
sapnte; that euch use of the werd “Lomax” by deferdente would result 
in financial lese te compiainents; that the eeta ef defendante in 
soliciting customers of complainents aud hiring salesmen, drivers 
and stenographer would tend te 4eetroy the businees cf somplain- 
ents and were acts of unfelr oractieos; that the continuation of the 
uve of the werd “Lomax” by defendants vould eavee irreparable @emage; 
that therefore the teunorary injunction theretefore issued by the 
oeurt ahould be sade permanent. 

The decree finds that certain citations lor conteapt against 
defendants fer vielaticon ef the temporary injunction should tbe aige 
missed; that compisinante were net barred by unclean hands, tor the 
reaeen that there war no fraud upon the publie. befendants were 
therefore perpetuaily and permanently em joined frem using in connee- 
tien with the business of nanufecturing ginger aie, non-sicehelic 
beverages and beveracer ef every deeeription, the name “Lemax” or 


the arbitrary word “Lomax,” er the name "Lomax" «liner alene or in 
combination in corporate mames or in advertisenents, ete., oF the 


names “Lomax Eroa.,” “Lomax Bros. Beverages, loc.,* “Lemax Company ,* 


“Lonax Coupany of Iliineis;" @rom infringing on the trademark “Lomax" 
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registered with the Geeretary of the State of Lilineia; from 
using the seeret forsules of manufacture of preducts by complaine 
ante; from geliciteation for and sale ef sald preducte under the 
nome and etyle "Lomax"; from ic sny manner interfering vith the 
business, including the trademark and vatent rightea, labele, 
trade nawe and good will of conolainante; frem holding out or repe 
resenting that they are the representatives of or in any way con- 
Reeted with commiainants; fron operating in eonneetion with the 
manufacture and saie of said preluete under amy seme and style 
whereby they use the word “Lomax” in ite eesendary meaning in ¢one 
nection with tae business ef eemploinantea; from simulating the 
signe and color schemes adogtad by comolainante sna used in cone 
neotion with their business, wherein the arbitrary word “Lomax* 

is displayed, snd from eimulating the appearence, eonatrugtion, 
aeoler echeme and d4erign of complainante’ sutemebile trucks or 
falesman cars ani the signe therean by the uss of the erbitrary 
word “Lomax, * 

Defendenta ocentend that the decrees shoul be reversed in 
the first place, beesuse it interferes with the absolute right, 
whieh every person has, to ase hie ovr mame aonestliy in hie own 
business, and they cite a large numker of canes, such as Singer 
Mfg, Co, v. June Bfe, Co., 163 U. & 169, where it ie said that 
everyone has such absolute right, even though thereby incidentally 
he may interfere with snd injure the business af another whe has 
the esme name, thie ease wae cited with aperoval by the some 


@ourt in the later ense of Howe 





Benediet, 198 U. & 118, where it was held that euch right exieted 


in the absence of contrast, freut or extennel. The onoinion cites 





Mtg, Ge., 3 163 Ue. 8. 169; tigin Matt. Va on CS. ¥ A iii. Paton vate 
Co., 17 U. &. 665. Defendante alea cite Warshaveky vy. 4, Sar ghawsky 
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& Co., 257 Lil. app. 571, where thie court eaid in substance that 
it was well settled that a perecnel nase could net he exelueively 
appropriated by anyone as against othere huving «a right te usa it, 
and that an erdinary family gurname wae manifestiy incapable ef 
exclusive apprepriction ae a vslid trademark and ite registration 
ae such could mot itself give it validity. 

The proposition has received unusual snd careful considerae 
tion in Denneli v, Herringelinilelarvin Sef) to., #8 J. 5. 867, 
where the U. & Supreme eourt in an epimion by Br, Justice Holmes 
hela that under the elreunstances wiieh existed in tat eaee "on 
injunction agsinst aging any name, mark or sdvertisenent indicating 
that the plaintiff fe the suceesser of the orivinal coupany er thet 
ite goede are the preduet of that coupany or ite successors, or ine 
terfering with the good wil tougnt from it, will vretest the right 
ef the Herring-HalieHaryvin Gaffe Cowpany, apd is ali that it de @ne 
titled te dewend.* in thet sass, of couree, there was no contention, 
as here, that the neme was baing used with the intent te defraud or 
for other than an honest and legitimate purpesce, 

We think there is orectically ms confliet in the esses which 
eonaider this erevosition, ae will be seen by an @zanination of 
Jemieson & Go. vy. daxiegon, 18 8. P. G. 169, here the court in sub- 
etancé eaid that a wan ought not te be restrained frem doing busi- 
nees in his own neme becaure there were people whe were doing the 
eome and whe would be injureé by “hat he wae doing, addiny that it 
would be intelersble if the esurt were to interfere and crevent 
prople from carrving om busismese in their ewn names in rivalry with 
ethers of the sume mane, In the sume case one af the ceneurring 
JuAges sald thet he 414 aot tink there wae any case, or ever had 
been one, Where it had been held’ thet = mem whe hanoened to beer o 
particular name was 4ebarre4 fram antering Inte any trade merely 


beenuse there was somebody clee of the same nane who had acquired 
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@ great reputation in the manurseture of the parileular goods dealt 
with in hie trade. Yhie general rale wae adhered te by the Supreme 
eeurt of Thiineie in Jobneca 3 





ate Co., *13 Til. 
106, where Lt was argued that the name “Jonneon” was a facdiy name 
in ordinary use which might net be aporapriated as a tradecark, and 
the court, aporeving the centention, said that the use of a fauily 
mame by a corseration etoed apes the same focting as ite use by an 
us Syekert, ete., 
198 U, 5. 118 To the same effect is Hilton v. Giiton, 164 Ati.378. 


Theae eares aleo held that in the absence of fraud, contraet 


individual er «a firm, sand eited Sewe © 





er estoppel the prosoritien is apolicable, even though ineldentalily 
eueh use may interfere with and injure the business of another whe 
hae the same neme; that uncer like circumstances the use of the 
fonily nase by a correrstion ferned by the menbere ef the family is 
a rightful uee ef Lt, and that in the abeenuce of negative cevenanta 
a defendant may not be barred from se weing the facdly name. These 
cases held, as deferndante centeid, that) the law dows net reeegrice 
AM ex¢lusive right te uee a surname as againet others whe hear that 
nam@, ond that prierity in time in the uee of such meme ee a trade 
name ie met @ eontreliing eirevmetanee, The rule, however, ic net 
withest ite limitations, ae an examination ef these caees will shew, 
In the firet plece, it 19 an honest use of such a name thet the law 
permite, not a dishonest or an unreasonable use, Thia lisitation 
ie alee stated in Sineor Vig, Ge, ¥. June Bie. Go., 163 0. 5. 169, 
where the opinion states: 

"But although he may thus ace his name, he cannot resort 
to any artifice, or 49 any act calculated te wisicad the public 
as to the identity of the business, fire or extablishxent, er ef 
tina! Gas wien weedy frie h alenliy a aes 

° 

The case of ligwe & @ {o. ¥. Syekotr, Seamans & Menediet, 198 9.5, 
118, also receagnises the Limitation, eaying: 
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fe held that in the gtsence of ey mest we OF 
any sen way use hie own Rane, in 1k legitinate ways, anc 
whole or a part of u sermeorete name.* 








Tale exception, tee, was been reeceriszed by the Supreme court ef 
Gilineis in A 
it is seid: 


shea Cae, are ahi. 129, where 





“If defendants established their new business and sought te 
eonduet it with the fraudulent and wromgrul intention of attracting 
ta themecives the austom lntesded fer aspellee, thie is clearly a 
fraud upen the rights ef the latier,* 

The United States Gusreme court, scnin speaxing through Br. fustiee 
Holmes, in Waterman v, Mojern Pen Co., 885 U, &. 38, said im aube 
Stance that there was ne distinction betewoen vorseratices and natue 
fal persone in the principle which ie to prowens Yraud, and that 
mo additional immunity ie derived frem the fact thet the corserate 


mame is that of one or more of the inversoraters; that the name 







must nevertheless be honestly and fairly used, citing Zee 


So., 155 app. Div. 564, wedifying 214 |. ¥. 676. ‘the seme rule 


hee been reeoguized in the ecurts ef FPeunsylvania and Sichiven 


(Hixes Co, v. Hixes, 182 Pa. St., 346; Lelding Cleaners & Dyers 
X, Belding, 245 Wich. 243), and depkine! Unfair Competition, 4th 


@2., Be. IM, states the limitatien with refers se te the wae af a 
surnare, saying that *voneent by an incerperater te the use of his 
mame snd the adoption theresf in naming the corporation gives the 
name « trade or business identity and estopa tie déedicater from 
thereafter using hic name in a competing ousiness.” Cee alee 

EG. Ve Tierney Bros., ine,, 130 dive. 425, 224 

The English esses aleo are to the cume ef faet. 






2 Chane, (Eng.) L913, Be 545, val, Rs 





Aay extended discussion of these eases would unduly extend 
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the opinion and is unnecessary since the controlling erineiples 

are, ag we view it, siusie and clear, A man hae the right te the 
use of his own name, amt if he uses it honestly, but he hae no | 
Tight te use his own nase where he haw lewfully centrected that he 
will net 40 se, nor where the use ef Lt will amount te the perpetra- 
tien ef a fraud, ner under circumstances vhere by the rules of Law 
he woul’ be eatorsed from aging it, 

The evidenes in thie esse sagtiains by an overwhelming 
preponderance the allegation ef the bLli tse the effeet that the 
ape of thie fasily name was for such unlawful parsoee, If ale 
leges and showa gractically without centradietion thst J, A. 
Lomax while sresident and manager of the plaintiff Delewere core 
poration proceeded with other defendants to conspire te apprepri- 
ate to his own use and secure for himself and othera whe were 
acting with his the businese of that corperation. Defendants say 
that the decree ig net susportes by the evidence, but ae te this 
particular point there if ne discussion of the evidence, defende- 
ante velying solely unon the technical ecntentiens that the title 
of complainants ae to trademarks, ste., Yas net guifleientiy es- 
teblicked, and that Bim evidence wae net introduced te shew af 
firmeatively that conswsers of the goods had been confused or de- 
ceived by the ecenduct ef defeniants, 48 a Satter of fast, com- 
Plainante claim title through the shettel mortgage executed ty J, 
A. Lemax when he was the president ef the piaintiff Selawore cere 
poration, and his execution of the sertgage seeme te have been 
aperoved by the directors of the concany, There ie ne evidence 
to the contrary, and thin is, we think, prima facle sufficient, 


The mere facet, whieh is senceded, that the Delaware corporation had 
been adjudged a bonkrust and a trustee asreinted woul’ mot be suf} 


ficient te diapreve that title, in the abeence of any bill filed 


by the trustee in erder te recover the erepersy: Eiymeuth County 
Trust Co. v, MacDonald, 53 Fed. (2nd) 827. Neither does the 
Trust fac: oe) Beier. ee ae ie 
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mere adjudication of bankruptey destrey the sarnerate identity, 
eertainly not in the absence of sebeduling its good wihl zs a 

part of the aesete, which the bankrugtey set does net compel the 
banrupt scerseration to deo. In that eaae, the trustve in bank. 
ruptey takes only the tangible asagte, aceounte receivable, ete, 
leaving the coroerate entity intact, and, indeed, the bankrupt being 
@iseharged of ite devts may continue te do businepe if ite steak- 


holders are able to finance such a vwexture. 





>, “55 Fed, 2O. Bere than thie, it ie 





undiaputed that comelsinente were in possereion of the preperty, and 
deSendante are in no povition te ruise any elbfection to tha title 
under the ¢ircumatences. King on Uniaix Caugetition & Pradevarke, 
Sra ed., par. 344, wp. 74. 

As to the proof of confusion os to the sanufseturer of the 
wocds scold, evidence of that kind wae offered and ebiested to by Age 
fendants, and their objection was sustained, Javing ebdeated te 
such evidence, defendants are not nov in o position te suecesatully 
eomtend that they were injured beesaues sueh evidence is net in the 
217 Ill. 89; Chioage & 

ums, @26 T11. 380, 


reeord,. 







Finally, defendants eomti@ld that cemplaineute may mot suc 
tain thie suit, beeauss they come inte court with unelean hands. 
The rule of equity that they vhe elaim relicf againet frauda of 


others must theuselvee be free from imputation of framéd is uneuese 





45), but that rule,toe, nas its chvisus ond neeessery limitations. 


it has never been construed to mean that the richts of a eomplainant 
in = court of equity srould be determined by Lia general character 
for just end fair desling, ‘he rule is Lisited te unfair an@ ine 


equitable conduct with referenee to the particular transactions 
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eoncerning which he ake the ald of the court. LDefendante say 

that complainants and their sredeceeserem assed Lebels making une 
true etatesentea aa to the ingredienta of seme of the beverages 
sold. tt is ae14 that “Lomax Peasin Ginger Ale" wee eold to the 
publie with a label containing the statement, “Lomax Pepain 

Q@inger Ale is made from pure Jameien ginger combined with pepein 
aud aromatios,* and that this statenest ie untrus, the master 
heving found neither sure Jamalea ginger ner pepein wae used as 

an ingredient, Another of the products s014 by comolsinants wae 
known we "Old Tom Lime Hickey,” and it is said that it was fold 

by complainacts in bettier bearing lsbels “hich sentained the 
stetevent, “Bade from Vest Indian limee, pure ginger toot, lemons 
and oreggee from California, Uowalian euger, ozonated weter;* 

that this statescent was untrue, ené that the waster ee found, 
Defendants sises suy that another areduct sold by sompleinente 
under the name ef “Lemax Club Root Beer” was marketed with o 
label containing the statenent, “A sembination of reote, herbe awd 
vatke erectened with eane sugar,” oni thet this stntenent slse wae 
untrue. the usster, however, was of the cpinien ond found that 
there was ne froud upon the public in thage respecte, Defendantea 
gay that there ie ne bacie in the reserd for the opinion that there 
was no fraud usen the public “as there wes we testinany whatemever 
concerning that matter.” It is elowmterr, hevever, thet fraud 
mast be extablisned by affiraative preof om the partrof the party 
whe pleads and relies woen it. There was such proof in the cases 
weon whion defendants rely: Aseley v. Hargreaves, 246 Ill. 316; 
beach v, Saaxtf, 146 Pet. 444; Lervection hte, Go. w. B. Goleuan 
Silver's Cs., 270 Fes. 574, snd other gases, The mere proef that a 
etatement ie untrue doom not, of coures, estehidah thet 24 is fraudue 


Lent in charagter, sereover, even if there were ough preef, the 
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evidence indicates that these transactions were had at a time when 
the principal defendant was the manager sid in eonircl ef the 
plaintiff corporaticn, and he and the defendants who have aeted 
with him are hardly in 2 position to set it up. Further, the sale 
of these articles is not shown to save been directly eenneeted vith 
the subject matter ef this Litigation, 

Upon the controlling issue in tiie ease, namely, that of 
the fraudulent intention amd conduct of these adstendanta, the 
proof in the record eustaines the findisg of the esurt. 

The only serious doubt we entertain upon thie record con- 
e@rns whether the a@eeres should aave granted to counlasinante the 
relief te which they rere entitled witheut making the injunetion 
against the use of their own name absolute. Upon reiéearing a 
majority of the ecurt - the writer mot concurring « hold that the 
deeree should be medified so as te allow the defendants to engage 
in the beverage businese, either as individuals, a scorseration, or 
ag 4 partnership, to ewploy avy and ail servante necessary to cen- 
duct the business, and te do any and all acte incidental to tae 
conduct ef the business go lesg as their labels, advertizing and 
other printed matter affirmativeiy indicate te prospective customers 
that their ereducte are set manufactured or seld by cowmslainants 
or either of them, or their predecessors. the modification should be 


of the character indicated in Allegrettl vy, thacelate Cream Co., 177 


Tli. 129, and Johngon Ce., 543 11. 106, 


Tre eeate of this pent will ce taxed ageinet defendants 
ané@ the 4eeree reversed «nd the cause remanded with 4ireetions to 
the Chancellor to modify the same in confernity with the views 
herein expresced, 





REVERSED AND REMANDED VITH DIRECTIONS, 
O'Conner and MeSurely, JJ,, soneur, 
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WILLIAR oO, FRAALS, j ia 
Plaintiff in irror, } we 
j MOR TG SUPGAEOR gop 
Te } 5 
y OF COOK codury, 
CUICAGG AUTOROAILE ALP LAL ea lae t/ , 
PORES, IBC,, a Corcoration, i Pee ar et 
Joanea H, ThivuL and J. ¥, 'neampane,) 2'7 4 | A. OGZ 
Defendante in trrer. 


BR, PRESIDING JFSTICO“N BATCHETT 
DULIVERRD THe GPIKICH OF THA OOURT, 


By thie writ of «rrer cosviainant secks te reverae a de- 
eree of the Superior court entered July 125, 1035, whieh dismiseed 
the B41] of compisint vitheut eoetea for want of prosecution. The 
deoree recitus that the setion was Feguiarly eslled fer trial; 
thet me one apceared to prosecute, and that the dismissal wae 
upon the setien of the eourt. 

The bill was filled saren 6, 1928, and alleges that seme 
Qisinant trisge auvit im besal? of himself ond other ereditera whe 
might eheose to jein to secure the appointment of « receiver, the 
marehaliing of eeaete and an accounting. It prayet that eertain 
S&efendantea whould be decreed te pay the indebtedmese te the extent 
of the unpaid portion ef their capital steck; that the eo rpora- 
tien might bea weund ap, and for general relief. The cause was 
put at ismue July 14, 1928, and en the eume date an order wag 
entered referring the cause to © master in chancery. The couse 
was pending tefere the master on thie reference at the time the 
erder wus entered dismineing the bili, Hovesber 20, 1945, the 
master filled a report recommending that the decree sheuld be 
entered in favor of cewplainant against al. the defendante, 
except one, 

That it ie reversible errer under such cireumetances to 
enter « decree digseiesing the blii Le settled by the sathorities 
and dose not require discus#ion, “Yell v, Mulvaney, 26% T11. 198; 
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Bil) 8. %. Go. vy. MeCavahan, 180 122. App. 525; MeGlay v. Wipisem- 
Bem, B47 Til. Ago, 1414, DSafondants practically comeede that this 
fe the jaw but seen te contend tnat the deeree sheuld mot be ree 
versed, becmuse, ao they say, somplainant 414 net exhaust bie 
renedy in the trial sourt betore apsgeniing, They site eo nusher of 
pmo & Ge., 28) Lik. App. B47; 
Craser v. 111, Conmereial Man's Assoo., 206 111. 916; Bagden y. 
City of Chieago, 283 111. 145) to the effeet that the trial court 


bas power at & subsequent tere to act agide an order dismiesing 


authorities (To Semues Py 





the eause under weeotion 89 of the Praatice act, and urge that emm- 
gieineant showld Keve firet seugit relief under that seatian. Une 
fortunately fer this wentestion, the Supreme court hae held that 
the vorececding under section $9 le not apvlieable to » decree one 
tered in chancery, Tgeetti 5. to, v. Beenier, 200 t11. 369, Hwen 
if euch remedy had been available, it weuld by he mean fellow that 
somplainast wae ebligutied te seek relief under it rather then by 
writ of error. 

For these reatens the decree le reversed and the onuse 
Foemanded for proceedinge conel stent with this opinion, 

HEVARSED ABD REMANDED WITs DIRsoT ions, 


O'Sennor end Eofurely, '7., comeur. 
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RICHARD NEYTOR, Administrator of ) / f a 
Eetate of JOGRPEINE ASWich, Ya 4 od 
Deceased, é { 
Aopellee, Yr ae 
j¢ APMEAL FROM MUNTCLP ae 
VE. 7 ; 
} ov CHICAGG, 
METROPOLITAN LIVE —- 
COMPASY, 2 Corporation, Yy AT AR ast a 
os ah ataatiad } pd 3 ae oA 2 O 6 3 


MR, JUSTICH MeSUKELY DELIVERZD THe GPIKICNR OF THE COURT. 


Plaintiff, bringing suit en an induetrial insurance poliey 
issued by defendant upen the Life of Josephine Rewton, upean trial 
had a verdict fer @360, upon whieh jJudyment wae entered, The péliey, 
wherein defendant promised to pay to the aduindetrator of Josephine 
Kewton upon her death tae sum of 9000, wae issued im Tolede, Ohio, 
December 1, 1928. re. hewton died September 29, 1930. The poliey 
provided that if it shewld lapse for cen-epaynent of premium and if 
net more than two years of prewiumg were due end unpaid, it might ve 
revived upon payment ef all arresare “and the presentation of evi- 
dence satisfactory to the company of the ineurability of the insured." 

The defendant agrerted that the soliey had iapsed fer none 
payment of premiume and was not in feree when the insured died; 
that there was an attemst, by fraud and misrepresentation, to have 
the policy reinstated; that it was oot reinatated, and the prenium 
fer the reinetatesent was tendered back to plaintiff and refused 
by hin. 

Richard Sewton and Josephine Sewton, residing in Chicago, 
were divorced in 1927, and Jeseehine thereupon took us her resie 
dence in Toledo, Ghio, Richard remaining in Cuicago; kre, Kewton 
took out the policy im question from the Teledeo office of the 
defendant, whose home office is in Hew York City; she paid the 
monthly premiuse ef $2.07 esch to an agent ef the Teledo office, 
to and including the month of Zarch, 1940, when the payment of 
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premiums geavsed, 
September 17, 1940, the insured was taien 111 and om the 

foliewing day, the 15th, she wae taken te the Maternity hospital 

in Telege shere on that date ahe was operate’ on fer gallstones and 
am infected gall bladder; on the evening of the 2th Aienerd Bewton 
with ire. Rose, a sister of insured, ealied st the home ef Filiiem 
Davie in fTelede, as agent ef defendant. avis testified that Ars, 
Ress reorerented that she was Josephine Sewton, the insured; thet 
Richard Sewton, the plaintiff, way her husband, and that she wished 
to revive her ingurance in the defendant company by paying all are 
reare of premium; Davie thereupen, after computing the amount of 
premium necessary to revive the nelicy, reowived $12.42 and gave « 
receipt for the saxe in nzic name; this receipt reade that the 
amount received is 


“9 tende® of paet due and unpaid weekly premiums, made in connection 
with application to the Metropolitan Life insurance Company fer 
Revival of above numbered POLICY woich Ans Lapsed. ko obligation 
under sugh POLICY te incurred by said Company by reason of sueh 
tender. if such application is appreved by said Company, said 
POLICY will be reinstated and placed in full feres, otherwise the 
gum eo tendered will be returmed," 


On the reverge elide is the Pellowing: 


"if the holder of this reevipt is net sotified that the Peliey 
stated on the reverse side hereof has been revived, or ihe amount 
receipted for herein is not returned within four weeke, write, 
stating name of Agent and particulars to 

BETROPULITAH LIV INSURABGE COMPANY, 
1 Sadison Avenue, Hew York ¢City.* 


At the same time Mra, Hoss signed the name “Joaephine Aewten*® te a 
revival application, waich contained, among ether things, the 
follewing: 


"The above described policy having lapeed for nen-paywent of 
prenium, the undersigned hereby appliee for a revival of augh 
Polley; and te induce the Metropolitan Life Ineuranee Cempany to 
revive the same, hereby represeste and deelares that the live 
heretofore insured under said policy has not, since 1t was issued, 
been sick of afflicted with any disesee, or met with any secident 
or sonmuilted er been presoribed for by any physician, except as 
stated on thie application. And the undersigned expressly agrees 


that the said company, because of thie application, incure no liae 


bility until saif company shell heve approved this application for 
revival.* 
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davis says that at this interview be did ast Bnew that tre, 
Rose wae not Jeseshine bewten; that the foliowing day, beenuse of 
gome thinge which aroused hie suspicions, he want to the neighbere 
hood im Telede where these people lived and apparently then Learned 
that the woman who signe’ the application was not Josephine Kewton 
tut was her eister, Rrs. Kona, 

Mra. Rees testified, contradicting Davie’ version of «hat 
happened. Ghe says she informed Davis that she game te pay her 
siater's insurance « Joveshine hewton's; that Oavis said, “Hew is 
Kra.Bewtont"® that she replied, “re, hevten iantt so well * * she 
ie eick in bed,* and that thereupon Davie said, “All right,” and 
teld her to sign ineured's name on tae revival application. The 
ineured died September 29th foliewing the operation. 

October 3rd plaintiff filed a elaim en the policy with preef 
of death with a dr. Warrington, an agent for defendant in Chicage; 
Barrington told seleintiff te ¢all back in about teelve daya; that 
when he called at this time he was tol¢ mething Kad been heard from 
defendant; Oetober 28th he again enlied on Harrington and was then 
tola the coupany would not pay under the purtey, and Harrington 
tendered te plaintiff « refund of tie premium pald en the applieee 
tien for revival, which plaintitf refused. 

If Davie’ testimony was true there was obviously a Traud 
attempted by the posing ef kre. Hose ae the insured, fosephine 
Bewten. In such a eaee vlieintiff eould net recover, Hangook y. 





303 711. 66. Piszintiff argues, however, that 
the jury was justified in secenting Bre, Aose' version, and that 
when Davis aecepted the tendered preadum and defendant teok no 
action thereon until Geteber 28th, when it refused payment on the 


polloy, defendant waived any right te claim that the policy had not 


been revived and waa not in foree ana effect at the time ef the 
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insured's death. 

There have bee many gasee touciing waiver by an agert of 
an ineurance company, but moat of them laivolve the question ef the 
payment of « premium some ilitle time after the dat¢ of payment 
etated in the pelicy, in such cases, waere the custom has been 
for am sgent te receive premiume a fee daye after the due date, 
the company will be Held te Bave waived ite right te declare a 
ferfelture for nom prowpt payeent. Chigsage Life Ine, Co. ¥, Yarner, 
8) Til. 416; cee, 157 il. 194; 

i e Lif ¥ » 8OO Ti. 448. 





In the present esse we aave a policy, admbttediy lapsed, 

whieh there is an attexpt te revive. Ey the terme ef the policy 
the revival say be accomplished upon the presentation of satiaface« 
tory evidence te the company of the ineurability of the inwured; 
the receipt given for the arrears ef premiums expreasiy states that 
this te e tenter and the eccupany ascumes no obligationa under the 
policy until the epplication for revival has been approved by the 
company; the revival apolicatios is upon the esnditien that the 
ineured has not been sick, affiieted with any disease or treated 
by any physician since the solicy was issued. But it is argued tha t 
Davis, the agent ef defendant, and tue defendant, by reeeiving and 
retaining the presmiume for a iine, waived compliance with these 
conditicnes, Among the many cases touching the subject of vaiver, 
under similar circametances, one of the test statements is Pound 
in the onee of Ferrero v. knisits of Security, 209 [11. 476, where 
the court said: 
“A waiver is the intestienal relinquisehment ef = known right, and 
there must be beth knowledge ef the existence of the right and the 
-saktcspage bes relinquish it. (Zerds ¥. Park 126 ILL. 201.) In 
K 4 44 Mere R, 262 111, 300, @ 


5 ver —e "set up, and the curt hela that knowl edge is always a 
necessary clement te constitute a waiver, and that receiving 


sseteements with the knowledge that the insured wee 111 ot the 
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time could nave mo signifieance if the agent was ignorant of the 
fact that the insured war in bad health when the certificate was 
delivered and the first asseagment paid, Yo conetitute a waiver 
it da essential that there is an existing right, bemofit or ad= 
vantage, knewliedge, aetual of conetructive of ite existence, and an 
intentien te relinquish it, and the burden of proes ile upon the 
party claiming # waiver to prove that the one charged to have 
Waived the right mew of the fact that entitied nim te the right 
ant the fasts uven which he relies for sugh raiver.* 

frie element of knowledge of 11 the facte om the part of the par- 
gon glaimed te have waived o@ right ie Aeid essential in sii of the 
decided easen whleh we have seen, 

Plaintiff in hie brief repestedly asserts that Davia and 
defentant knew all the faots as to the insured’s physical condition 
The record before ue dees net sagoort thia. At the tine ra. fees 
interviewed Davis, Josephine Newton ned undergone a majer operation 
threatening her Life, which, with wo falling heart, rewuited in her 
death within a few days, re. Kesa, according to hor teatineny, 
told Davis enly that “Hrs, Sevten is siek in bed.” This ie far 
from tuparting to Davie oll tke facts ae toe the condition ef the 
ineured, It is inconetiveble that if intend, Gabe that the ine 
sured was in facet on her death bed that the request for revival of 
the polley would have been approved. According to this reeord, 
the firet time the defendant company knew all the faete waa then 
the proofs of claim were reeeived by it, which wae some time in 
Getober, Under such cirdumeatanees the 4efendant cannet be said te 
heave waived ite right te withheld syoreval of the application for 
revival. 

The inatraetions  iven the jury were very misleading. Une 
attempted to define the duties ef a general agent, indicating that 
Davie had power to waive conditiona in the policy. Wurther, that 
if the jury should find that Davie saecested paynents of preaiums 
on the soliey ef Joseriine Newton and *that esld general agent had, 
or then and there received, knowledge as to the com@ition of 


tesephine Hewton's health,* and if he accepted payment of presiume 
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in arrears uneonditionaliy and ferwarded them ta defendant unsen- 
ditionally, then, in law, the general agent is heid te have 
waived any forfeiture and to have waived ang conditions in the 
policy az te the insurability of the ineured, and that the de-« 
fenudant «ae bound by said waiver, shd under suck eenditions the 
jury should find the issues fer the plaintiff, the viee in these 
instructions 12 apparent. ‘here was ag evidenes that Davis wae o 
general agent or that Ae received the payment ef the sreuiume 
uneenditienally, or hed knewledge of tae fegte of Jesenhine Kewe 
ton's health, or forwarded the prewiums to tae defendant uneondi- 
tienally. 

For the reasons that the verdict is against tae manifest 
weight of the evidence, that the verdict shovid have been fer the 
defendant, and that the inetructions tended to wiealead the jury, 
the ju4gment ia reversed and the casues remanded, 


REVERSED AND REMANORD, 


O'Conner, J., concurs, 


Hatohett,©. J., dissents. (See next page.) 
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S7O44 BR, PREGLIDING JUSTICH BATCHETT DISSENT Ing, 


This cause wae cenaglidated in this ceurt with Bo. 37045, 
and I agree with the suggestion of the eajority epinien that if 
agein tried the same should be conselidated in the trial sourt. 
The parties, the lesues and the material evidence in beth cases 
are in substance the same, i do uel agret with the majority of 
the court that the werdicts of the twe Juries vho sat in these 
cases are manifestly against the evidence, but 1 do not reet my 
aiseent upen that point selene. 

Theee eaees were of the fourth clase in the Bunieipal 
court where pleadings ere set required, and eseh gape is whatever 
the evidence makes 1t. Sdeerton v. C.F, 2. & ?. Ry. 0 
Till. 321; Bruner vy. Grand Tramk Sestern Ry, So., 319 Til. 421, 


Assuming, a8 the opinion ef the court seeme te indicate, that 





Riehard Newton and kre, KRoas perpetrated a fraud en the insurance 
company through Mre. Koes posing and repreesemting herself te be 
in fact Josephine Newton, I think the fury under the evidence 
eould reasonably find that the forfelture of each of the policies 
was thereafter waived. Davie teatifice that he reperted the facte 
ag to the traneaction of Septeaber ROth in writing te defendant 
company at ite office in Telede en the day after ite sceurrence, 
hamely, September 21, 1930. Defendant then muet be Keld te have 
known from that date thet Joaeshine kewton was in the hoepital at 
Teledo, Ohio, and that up te the time she died she could have 
been reached there. The «evidence alao showe thet its agent knew 
the home adiress of her family in that city. Se far ae this record 
discloses the first resudiation of the transaetion was 37 days 
thereafter, There ie not a scintilla of evidence in the reeerd 


that defendant during all that time tesk any atepa vhatever te 


return the premium en these policies which ite agent nad accenoted, 


# 


oat TRE Te rr Tm morsaut oararosRs ae 


F Raley 


2hNE .0 Mie fue alas, at petabAtenane AOS N35 abet van 
th Sad aetaiqe ytixnolaa ect to seigaoggue oat palpate per 
»sxvoa fsird ant al botaii tosses ef bivade eae edt belts abaya 
“agnne sted af soamhive iaixetam ad? has asuaat edt yaoitnoq oat 
he ythtelam sald gio eemge tem ob 1 .amsa edt sonsdeden oh eta 
seed? sh tat ety seiael owt od? to atoiitey ed? sade Jsune ae 
_gm $ee% Son of I fod ,oompaive edt teaiegs pitas tinea. eres 


«ouele tabog galt soqu, sn 
seatnkautl oid al onsio digect aft to o19" senan ogedt . 





Tes hie 5 y 
tevatadw at ens9 dese han ,bethogot fom ots agutheota prose at dl 






“oe pln ( 


wo cs tue th od a aaa & boterteateq eagk .at@ baw pat 








ef of Meated yatiosagzeot bem galeeq eeo4 . std mgwotsis 





eonetlve ea% tebaw yawt ond amted 2 ,astwed sataqeaot, teen. a 


eeiciiog es te does Ie wtetislie? emt tact fekl yldenosees Atme, 


i 
s 
steat sdf bedieqe? ssi dade eolilgees nivel .Aheelew te? laeteds i 





fasbaoteb of gaigine at d20R aedaetert ‘ia woiisaeaats oct ot ay 
,eonerreese efi 1680 yah od ao obele? oi eoitte ath fa yeu 
aves of bied ad deum nest tombagted ,OL0L ,6 aodmetqel ,ysoma 
te tushqnod acs a2 anw mowed sabsiqneot dad? stub sade moxt am 


aR 









evad biuoo oie Boss oni malt sit ef eu Sodt ban ,oblO ,obed 

werd Jonge aff tact avede onta sonehive oa? .oed? besieeot m1 
Prone aAed wa t0t O8 .ytio gods af ytlunt ad Yo suethha nme, Os 
aysh VE naw mobtoaanat? off Yo soltettuqne sext't act? 
bropex edt ad oonabive to affisaioe « ten at oxent .% 

of tevetadw agote you Meet emt? ted? Lie gatiwh sneer tod 
~bogqeons fa Qaege aft doldv solcliog sears ao auieetg ett 








In theese days when information is apeedily transmitted by madl and 
telegraph and telerhone, I think the jury could reaeonably find 
that the delay wae unteasonable, 

» 200 Thi. 359, 





it was held that the acceptance of preefe ef death after full 
knowledge szewed an Intention en the part ef defendant te waive 
the alleged ferfelture, hat waiver may be based upen Laferwatien 
gives te an agent autheriszed to solicit buginess wae held in a 
sult based on a fire insurance contract in Phenix Fire ins, Us. 

NN. Grove, #215 111. S09. ‘che same rule wae aain ansiied to a 


Life insurance policy by toe third division ef thie court in Agam 





be,, 213 11). App. 54, in an opinion 
delivered by #r., dustice O'Cennor, Yaese canes in my apinion exe 
preee the law apolicatle (sot alone to ineuraice policies bat te 
all eomtracts) that « defendant whe wishes te dileevew a traneac- 
tion on the ground of fraud must aot vith the uteest preaptners. 
There is a wealth ef authority to that effeet walieh I deem it une 
neceasary te review at length. The controlling question, aa = 
see it, is one of waiver, ond not whether the contract was reine 
atated in sonfermity with (ite own provielons. There is ne doubt 
that Davie wae the sgent of the defendant company, and if there 
were any dcubt in that respeot it ia made immaterial by bie 
uncontradicted evidence that the Toledo eifice of the defendant 
company was fully informed of the whole tranesetion on Gepteaber 
fist. 

The prevailing opinion make#e much of alleged errere in the 
inetructione, An examination dincleses, however, that the eourt 
instructed the jury orally and that there was no speeifie objection 


by defendant te any one of these instructions, in ene ef the 
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eases there is a general objection wiich under that praectiee ia 
wholly inauffielent., Rule 6 of the Kumicipsi court, of whien we 
take judicial notice, requires that ebiectioans to inetructiona suet 
be meade specific. The brief of defendent dasere not point eut any 
perticuler ineatraction which is said te be erronesus, Yhis ie 
supplied by the opinion ef the court which plaintiff has mot psd 
the envertunity te see or disease, and we are therefore without 
the benefit of his observations thereon. At any rate, the ageney 
of Davie wae more extensive than that of the agent whese authority 
was questioned in Germania Life ins, Co. v, Boehier, 165 111. 2938, 
where the defeniant esmoany wae held liabie. As I understand it, 
a forfeiture is rightly odieus and should never be favored by 


the courte, Umited States Life ins. Co, v. Rees, 159 Lil. 476. 


Yor these, as well as cther reasene, I dissent, 
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RIGHARD HEWPON, Administrator i) gf | 4 
ef Eetate of JOSEPHINE NEWTOER, Fo “ - 
Deceased, pA fA a : 
Appell ee, 1 ; i 

y APPEAL FROK MURTqIPAY 


TR. 
a Nit ne RE oF CH Icago. * 
METROPOLITAN LIFR INSURARGR COMPARY, 


a Corperation, ; 
Avp@llent, By + OR 6G 
5 g A A ts oO 6° 


WR, JUSTICR MOGURELY DELIVERED THE GPIRIO OF THE COURT. 


By thie appeal defendant seeks the reversal of a judgment 
fer $528.45, extered upon a verdict after a trial in whieh olein- 
tiff elaimed upen an insurance policy ieaued by defendant on the 
Life of Iesephine Kewton, 

We have this day flied an opinion in ease Ko. $7044, in» 
volving the same parties, where 4 cisller elein wae sada usen 
another relicy iesued by the d4efendent comeany unen the life of 
Josevhine Eewton, In that cases, as in this, the ouestion Le 
whether the plaintiff was sasceasful in bis sttempt to buve a 
Lapee4 solicy revived, 

Pleintiff, a resident of Chicago, waa divereed from Joza~ 
phine Sewton in March, 1927; thereuson she moved to Toledo, Ghie, 
and lived there until ner death at that olaee: vlaintiff rexained 
in Chicago and resarried, 

January 9, 1928, Urs. Kewton received the policy in ques- 
tien frow the Telede office ef the defendant, whose home office 
ia in Kew York City. Theresfiter ene paid to an agent of the Telede 
eTffiee the weskly presium of forty-five sents until seme time in 
Kay, 1930, when the paywente seared. 

The poliey provided that it esuld net be varied except by 
the exerese agreement of the company, evidenced ty the signature of 


ites president or seeretary; also, that agents were net authorised 


and had no pewer*to valve forfeitures er te reecive premiums on 
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policies more than four weeks in arrears or to recript Yer the same, 
and tue payment to the «gent of any much arresre shall be at the 
sole riek of the sereon making such payment and shall net be 
eredited as & payment upon the policy, whether reecipt be given 

for such payment or not." it was alee provided thet if the policy 
begame void in econgeequence ef nonesayment of premiums 14 might be 
revived, 1f not more than fifty-twe premiums are dus, “upen payment 
ef all arreare and the presentation of evidence satiefactery te the 
company of the acund Besith of the insured." Thue, when the ate 
tempt was made by plaintiff te have the policy revived it had 
already lapsed for seme months past, subject, hewever, to rewiwal 
if the insured complied with the conditions uumed in the policy. 

On the evening ef September BC, 1930, plaintiif, with Mre. 
Ress, # sieter of the insured, calied at the home of a zr. Davis, 
whe ie described as an “independent agent® for the defendant company. 
Pinintiff testified tnaat he told Davie that he came to reinstate 
Jomeghine Kewten'e poliey; teat Davie sald that it weuld take [2.45 
to reinstate 1%; that he asked slaintiff, "Where is Ere, kewten?* 
and plaintiff reslied, “She ie in the heepital;" that Davis said, 
“What hoapital?* ehereupyer Zeeten reslied, “The Maternity Nospital 
in Toledo," and Davie said, “For 39.49 I will reinstate the poliey;" 
that plaintiff then gave Gavyis thie amount of money and the same was 
entered in the weekly preslax reecipt book whieh slaintiff haa in 
hie poesession. Plmintiiy taeraupon returned to Chicago. 

Davis teatified that plaintiff’ and a women came to his house 
the evening of September 20th, snd the wowan introduced Aewton as 
her husband, saying that he had just come from Chicago and wanted 
"te pay up my inaurance;* that Davie inquired if she was Kre. 
Hewton and she replied, "Yes, ”* avis saye that he cemputed the 
amount necessary to reinetate the peliey and reeeived the same from 


Bewton; thet the woman signed am application fer the reinstatement 
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af the insurenes, signing the name, “Josephine kewton.” After 
they ieft, Davis, whe kad not seen Are. kewten for about two 
years, waif that he rewemkered that she stuttered and that she was 
much heavier than the woman who posed as kre, hewton; that the 
follewing day he went to the nélghterhoed where irs, Keeton had 
lived, wade some inquiries, and then wae teld by a nelghber that 
Josephine Kerten was in the Laternity hospital; that ke then 
hunted ap her sieter, Ere. Hose, whe had posed us kre. Newton, and 
reproached her for “pesing as your sister," te which kre, Kees 
Only said, “Yee, 1 know;* that Savis told her that the ecoxpany 
eould mot "go shead with that,” that “people can't revive ineurance 
when they are ready te die;* he then inguired «here the man wag 
who was with her - that he wanted te give the menay back te him and 
canee)] the transaction, and wae told by 2rae, Hoss that he had gene 
right back te Chicago. Bre. Kewton and her gister are eolered 
people and Pavia eaid that five ef them Lived in ene bleck in 
Telede and that it wae very difficult to Keep track of them; that 
*they just doubled wp among one anether;"” that he bead known bore, 
Rese when he collected presiums from her in 1925, but did not know 
her when she called in the evening of Geptember 20th; that he 414 
mot return the money to plaintiff because be Bad Left Telede; that 
he asked ire. Hees for kewtan's Chicage address but waa te14 by her 
that she 434 net know wiat it was. Oavia testified that on the 
Siet or 22nd he calied wp the dector at the Raternity hospital and 
reported the matter te the manager and the easbier of defendant's 
Toledpcoffice and gave te the cashier the maney he had reeelved 
frou Sewton. 

re, Ress testified in rebuttal om behalf os the plaintifr, 
Ko questions were asked her concerning her peaing as Mre. Newton 
when she interviewed Davis, und she made no denial of hia yere ion 


of what happened on this oecasion; she denied that anytolng wag 
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said at that meeting concerning the condition of Mre, Rewton's 
health, thus direcstiy centradicting pleintiff's testimeny in this 
respect. 

Mre. Davie, wife of Viliiam Davis, sho was present at the 
interview the evening of September 80th, testified that when kre, 
Reas came in she introduced plaintiff, er. Kewton, to Br. Davis as 
her husband; the witness Heard So cenvereation to the effet that 
ira. Kewton was aick in the hespitel; she eaid tuat tae parties 
were present in their \ome about ten or ifteen minutes, 

Plaintiff testified that Josephine Lewton died in Telede, 
Ohio, September 29, 1930; that about October 3rd be surrendered 
the policy sith preef ef death, and the receipt, to kr. Harrington, 
defendant's agent in Chicaze, who tel4d plainti?Y’ that in eboat twe 
weeks he, Harrington, «ould notify him; slaintiff called again at 
Harrington's office Setober 24th and was told that the company re~ 
fused to pay wren the policy, and the revival premium galid was 
tendered to plaintiff, whe refused it. 

fhie record ie barren of any preef as to what caused the 
death of Ere. Revton. The witnesses and the attorneys refer te 
the proofs of death whieh were introduced in evidenee in the other 
ease, ko. 37044, but no proof of death or ¢laivant's statenent is 
in the present record, 

Reduced te ite simplest eleucits, ani cemeidering enly the 
evidence in the present record, we Rave & Cage where, through 
fraud and misresresentation, an agent of the defendant was induced 
to accept premiums te revive a lapsed poliey while the insured ras 
in a hospital and died shertly thereafter, 

fhe express prevision ef the selicy was, that the agent had 
no suthority te reinstate a lapsed poliey and that any payment wade 
to an agent should be at the sole risk ef tne person making the 


Payment and ehould set be eredited az a payment upen the policy, 
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except ae evidenced by the signature of the prealdent or secretary 
of defendant, Davie therefere had ne perer to reinstate the poliey. 
Koreover, the ocolicy provided, #4 one of the eonditiona of 
revival, that evidence of the sound health ef the insured must be 
Presented, Certainly Mrs, iewton, virtually uson Aer death bed 
when the arrears of premium was paid to Davie, cowld mot be eadd 


te be in sound health. Im Aanegei » 303 Tik. 





66, a misreorésentation wae defined as « statesent of something as a 
fact whiech ia untrue and material te the risa, the persen waking the 
statement knowing it to be untrue, in ai sttepet te deceive. This 
is applicable to the present onse, 

Plaintiff argues tiat defendunt, by net acting premptly 
after Davis paid in the money received by him ta the Telede affice 
and reported the conditions, «sived the conditiens fer revival named 
in the policy. nme sanewer te thie is the fact that the address of 
Plaintiff wae unknown to the Telede offier and that attempts te 
aseertain it failed, ke elaim on tne poiiey wae made through the 
isauing office at Toledo, but was made threugh a Chicage office 
which knew nothing about the tranesction. Shen the claim reached 
ew York from Chicago it is reasonable te ansume that the New York 
office would weuke an investigation a9 io the facts through the 
Toledo office. Under such circumstances we cannot concede that eo 
great a period of time elapsed between the date plaintiff filed his 
@laim and the date when he was inforeed that the eoupany refused te 
Pay upon the polley ae to axeunt to a waiver of defendant's right to 
refuse to approve the revival ef the pelicy. 

On the evening of September 20th Davis gave « receipt for 
the revival of the poliey involved in ease io. 37044, and alee o 
revival application in eomnection with that policy. Beth of these 
decusente are in the present reeord, The court inetrueted the jury 


that they had ne direet bearing upon the iseuer in this case and 
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were edmitted only for the purrese of explaining what took place 
at thie interview in Mr. Davia’ heme, Davie testified that it was 
not necessary te have mere than one applicatien for revivhl, as 
the save examination that would de te revive one policy veuld 
revive the other pelley. in ¢taer words, the one application was 
understoed to apply te both selieles, ae that the inetruetien ef 
the ecurt in tule respeot wae incorrest. 

The inatructions were galculatsd te mislead the jury in 
implying that Devie wus a general agent, having autherity te waive 
conditions in the peliey, and kad or showld heve had Enewledge as 
to the condition ef Josephine Xewton's health, oid that ith euch 
knowledge he secepted payment of premiuws in afrears and trane- 
ferred the same to the defendsnt company, whe retained the enne; 
that if the jury should «6 find, then “as a emitter of Low it sheuld 
find the iesues for the plaintif?Y,* Ve find ne instructions refer- 
ring to or teuching upen the slileged impereonution of the insured 
by her alater ané the nisresresestation as te the facts ef the ine 
eured'w health, 

For the reasons that the verdict is againot the sanifeet 
Weight of the evidence, tint the verdict sheuld have been for the 
defendant, and that the instructions tended te mislead the Jury, 
the judgment ie reversed and the cause remanded, 

if there should be snether trial, these cases, nwebered 
$7044 and 537046 in thie court, sheuld be consolidated in the trial 
eourt for hearing so that there may be omly one trial. 

REVERSED ABD REXARTED, 
G'Gonnor, 7,, concurs. 
BA, PRESIDING JUATIO“ RATCHETT Diewenting: Yer the reasonea stuted 


in the prensa opinion in he, S7644, whien was this day filed, 
here, ao there, reepectively dierent, 
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Plaintiff, tringing a section in assuepelit upen a pramis- 
sory note mede by defendant, upon triel by the court Aad judgment 
for $526.25, from whieh defendant apneals. 

The note eued on was one of a series executed by defendant 
and secured by a deed of trust conveying ceriain real estate. Bee 
fendant says that the note and irust deed shewld he eenstrued to~ 
gether ae parte of the same gentract, and that a previsien of the 
trust deed prohibite any bomdhelder bringing sny sult at lew on any 
bond of coupon held by Kim, and that thie right is vested exelu- 
tively in the trustee, 

This is the familiar “Ho-Action”™ clause which the courts 


heve had ecession to consider in several cases. Pflueger y. 











Broadway trust & Saving wk, 353 Lik. L170; Sturgis Aational Bank 
vo. Harris Trust & Savings Bemk, 351 £11. 465, in these casee it 


was held that vhile a tend and trust deed securing the same will tbe 
conetrued tegether wherever the question as to the nature of the 
actual traneaction becomes material, this dess net mean that the 
mortgage will be ineorsoratad inte the nete, and the holder of the 
note may disregard the sertgags entirely snd sue and recover on 


the mete. In the reeent ease of Cowianz 





sented. After reviewing the eases in point, we held that the 


promise to pay was unconditional snd that the provisions in the 


note referring to the trust deed relates te the security and the 
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manner of proegeding againet thie seearity. Fellowing the reneons 
stated in these cases, we hold im the inetent case thet the plaine 
tiff could preperly commence Ker sult at jaw on the bond, 

Defendant claime it wasn errer on the part of the trial 
eeurt to sustain an objection te the sdmiesion of the trust deed 
and alse sustain an objeetion te the offer of seme oral testineny 
with relation te whether or not sotiee head been served by the 
bondholder on the trustee to take aetion on the trust deed, The 
court proporly exeluded this evidence, For the reasons we have 
infieated the judgment ite affirmed, 

AVFIRMED, 


Matehett, ». J., and O'Cennor, J., soncur, 
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PEOPLE OF THE STATS OF InLIWols, (). —. y ie 
Defendant in drrer, —}; x “sé 4 
) BRAOR TO CRIMINAL CoRR 
WS. ) : 
} OF COOK COUNTY. 
JUAN HARD, ae : 
Plaintiff in Srror. 97ATA C2rol 
@#ék ioe OGS 


BR. JUSTICE MeSUHELY DELIVEARD THE OFIHIGE OF TEE COURT. 


By this whit ef errer the defwidant seeke the reversal of a 
Judgment in the Criminal court finding kim guilty ef nensupnert of 
hide wife and ordering him te pay $7 a week to her, 

Defendant was ehargeda with Raving vielated tha statute 
(Griminal Code) Chap. 38, para. &, see. 1, which provides: *That 
every person whe shall, without any reascaable cause, negieet or 
refuse te provide for the supvert or maintenance of hie wife, said 
wile being in dentitate or in necensitous cirscussianees, *** shell 
be deemed guilty of a mesdemennor *." The siatute ales provides 
that when a fine is imposed it say be directed by the eourt te be 
paid, in whole or in gart, to the wife for a term not exereding 
ene year. Para. 5, see, i, Illinois Statutes {Gahili). 

Like any other criminal ease, befere « conviction can stand 
in thie case the evidenee must preve the guilt of the defendant bee 
yond # reasonnble doubt. This case was tried by the court, and we 
hold that the evidence failed te mest the required degree of ereef. 

Juan Hand, the defendant, end Mary A. Hand were married in 
1898; they had ne children, but two nieces of defendant Lived with 
them from childhoed at the residence erned by defendant in Blue 
Isiand, Cook county, lilineis, 

Defendant ie @ railroad engineer, wersing for the Uhicage, 
Zoek Ieland & Pacific Auilresd, and in about the year 1916 wae 
traneferred from the Chicage district te Peoria; defendant subse+ 


quently requested Are. Hand te come to Peoria and live with hin, 
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and though ehe presiwed to de thie ehe never ¢14 so but remained 

in the Home at Plue Ieland, During the first two years thet de- 
fendant Lived in Peoria he and his wife st certain times leosked for 
a house there where they aignt iive and eelected one with which 
Ere. Hand was apparently satisfied; hewever, she did net comme te 
Peoria and tol’ 4efendmit that whe would sove to Peoria an seen ae 
the older niece was tarough scheal; defaident again asked dre. Mand 
to cone to Peoria to Live with him bul she refused; two *itnasses 
teetified that she guve as @ reason that si¢ did met thine Peoria 
was a 6it place for giris te iive. 

Subsequently ore, Sand ery eee proceeding at 
Peoria, Tilinois. The record does net Alsciess vhat begame ef thie 
suit but apparently she 4id net obtain a deorse. Delendant wae 
subsequently traneferred by bis eepleyer te Joliot, Tilinede, where 
he worked se a ewiteh engineer. Ure. Hand dnstiiated anether die 
verae preeeeding against defendant im Jeliet in the gummer of 1932, 
eharging desertion; wren the hearing of the seeend divorce auit 
she wae denied a J4ivere@; acparently ahe then agreed to ge te 
Toliet to Live with her huaband. 

Buring all these yeare rn. Mand was Living in defendant's 
heuse in Blue Island with the two nieces, who in the meantime had 
arrived at maturity; one of them, thirty-two yoare o1¢, Wee married 
at the time of the trial and Aer husband alee Lived with Mra. Sand 
in the Blue island residenee. Ars. Hand supperted Kherealf by keen- 
ing boarders, aud there ie no evidence tast she sver asked the de- 
fendant for money. 

The oceasion for the rupture between the husband and wife 
wae hie unwlliingness te eontinue the suspert ef the twe nieces 
and toe hueband of one of thes, 

After the termination ef the eeecont diverer preceeding Mre. 


Hand went with the married niece te Jeliet; apparentiy the nieee 
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was denied admiselon te the place where defendant Lived and they 
returned to Blue Isiand, Shertiy thereafter kre, Hand hed defend- 
ant arrested, sharging hin with nensupvert, and thha eriminal 
preceeding folleved. 

The evidence faile te suew that defendant ever refused to 
gupvert his wife. Gn tae contrary he repeatedly raqueeted she 
should come and live with him, both in Peerin and Joliet. Ye 
think he very croperiy wight refuee to gupcert the nieees and 
the husband, 

Mere. Hand could sot refuse te live with her husband in 
Peeria or Jnilet, the places: of Rie eepleynent, and maintein a 
criminal prosecution charging his with nonsupyert., A husband ie 
obliged te suyeert his wife emily at his demiolie and net at such 
place 29 she may choose te live, The People vw. Howeil, 214 i211. 
App. 372, 

Attention is culled to the irregularity in the Judyment 
in that {t doe not Limit the time of weekly payments te one year, 
ae preseribed by the statute, This would mecensitate a rever@nl 
ant remandment in erder te huve the jud@sent corrected, 

However, w¢ hold that the evidenes Palled te prove den 
fendeant guilty of the charge and the judgeent is therefere 
reversed and the eause remanded, 


BEVERSED ALD RGMANDED, 


Batohett, *. J., and O'Cenmor, J., cencur. 
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BK, JUSTICH HeSURELY DELIVERAD THE OPEAION OF £HR COURT, 


Plnintiffs were named ac beoePiciaries in a Life ineure 
ance poliey iseued by defendant on the life of their daughter, 
Mamie Genualdi; usen the death of insured defensant declined to 
pay the anount of the policy smd this suit fellewed; usen trial 
by a jury plaintiffe ha@ a verdiet for 62880, and defendant ape 
peals from the Judgment. 

@ are goenstrsine4 te reverse the judgment for the reason 
the evidence shows that the poliey wag preeured through a misrepe 
resentation of the cenditien «ef ineured# health at the time the 
aeplication for the soliley wae eigned snd tae policy issued, 

August 29, 1930, Rese Genualdi, « sister of the insured, 
died of tuberculosis at the Municipal Tubereulesia Saniteriun. 
Ramie Genualdi Lived with her parents and her troether Themes at 
626 Hebtbie street, Chicage; Zhemas was in the Life imgurance 
buginees, an agent for the Glebe Life I[neuranecs Company; Sestember 
8, 19505, whieh would be about ten days after the sieter died of 
tuberculosis, Kanie went te the effiee ef Or, Corbet: with her 
mether and her brother Thomas; she wae there examined by Dr. 
Corbett, who found that cue had pauleonary tuberevleais in beth 
apiees of the lunge; that she had seist rales, indicating sulmenary 
tubercuiosia; she wae scughing quite profusely; the Beeter tel 4 
the mother and brether ehe wan suffering from tuberculosis; he 


then ordered that ehe be taken to the Hunigisal Tuberewlosis 
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Dierensary for an ieray; Geoteuher Lith Massie went to the Kuniele 
pal Tuberculesis Sisveneary. 

Apverentiy under the guidanee of her brother Themaa, 
Mamie, taen eighteen years of age, signe! an egvlieation for an 
inearance policy om September 72, 1930. It is significant that 
this application wns not made to the life insurance company of 
whieh Thomas wee an agent, but wae made te the defendast. Geteber 
10th written questions vere erepousded te Bamie Genusldi by the 
medianl examiner of tae defendant aonpuny, to woich she made 
ahewers. Among thease questions she wae asked i? eke had ever had 
eoneumption or diseas« of the lungs, or had been attended by & 
physician within the last five years or had any treatment aAuring 
this time at any 4ispereary, hoapital or saniteriuzm, To ene of 
theae questions she sanerered “ho.* ‘She gave her present ecaditien 
ae “goed,* and to the question, "®hen iaet sick?* anewered "Sever. * 
¥o the cueetion whether she had any shysicul infiresity she anewered 
"Yo." And to the auestion whether she had resided or had been 
intimately aescelated with any pereeme suffering from vonsumptien, 
she enewered "Se.* And te the question whether any of her paraite, 
brethers or sisters had ever had tuberculeais, sae anavered “he. * 
the application centained the provision ae Toligrs: 

*I¢ de underatecd and agreed that the foregoing stutenents 
and aneware are correct sad thoelliy trues, smd, tegether with the 
ansvere and questions en Fart B hereof, tiey suali form the bavie 
of the contract of insurance if one be Lesued, * 

She alee anewered te the recuesi te give her Paxily ree- 
ord, etating thet she Aad ne Living sisters but two sisters hed 
4ie4 in infaney. ‘he policy wae iasued Cutober 10th and she died 
of tubereuiosia on Fevrusry 22, 1931, ¢ little over Tour months 
after the policy wse issued, Heither the father nor mother, the 
plaintiffs, testified upen the trial; the brether, Themes, testi- 


fied that the premium on the pelicy was paid by him frow hia “own 
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personal money.” There wae ne denial of Dr, Gorbett's teatimeny 
that Ramie wae suffering from tuberquicnsie en September Sth. 

it was a miarepresentation fer the inewred to deny that 
ghe had resided withis the past year with any peraon auffering 
from consumption, an¢ thai ease never had sty sister who had tabher~ 
gulosis. the eiater Aose, eho was four years older than liamde, 
resided i+ the same Home with her, wits their parenta. 

vounge: for plaintiffea arque that the word “attendea" by a 
puysicgian in the application does not mean a were galling at a 
aector's offiee for reilef from aome slight indissasition, elting 
eertain canes to this affect, Certainly « disgnesio ef tubereie-~ 
Sis was 4 sericus condition, and good faith required the disciasare 
ef the faet that she had been @xeminead and her iliness diagneaed 
ae tuberculosis. 

Moreover, the insurer dees not expeet the inaured te be 
the judge of whether or not her physical sendition is aericus, Tre 
ineurer has the right to knew whether the ineured has had cecaeion 
to corigult a physician fer any reason whatenever eo that the ine 
ourer might consult any physician eomsultea by the insured, This 


is the rule as applied in the reeent case of Peru i: 





Q.-, decided by the United States Sireult Ceurt of Ape 
pesis for the Seventh Cireuit, eaee bo. 4979. 





We ennnat agree with the apesertien that there is ne evi- 
denoe that the insured reaited with er even aaw her sicter Kose 
during the year preeeting the date of the epplicatien. asc we have 
already neted, they lived tagether in the same home, 

The brief? om behalf ef plaintiffs is mere ingenious than 
convineing, Ag Beamim Genweldi 414 notmake a truthful diselesure of 


the facte to the defendant eomeany, bat of the contrary wierepre- 


sented them by giving false anewers, 1t follows that thie Jadgment 
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Gannett stand, 
At the elese ef all the evidence the defendant meved that 


the oourt instruet the jury to bring in a verdict for the defendant, 
whiek metion wae refused. In a number of cases involving facts 
like these before us, the ceuria ef review have ruled that anch a 
motion should have been sllered, 
ing, Ge., 237 fll. Apo. BBO; Se! 
Zil. Age. 346: 







Upon the trial defeniant tendered toe plaintiff $96.90, 
the asount of oretiues geid, whieh siaintiff refuse@, Slaintiff 
is entitled te reeover this smount, 

The jJudgmert is reverged witu s Finding ef facet, and fudge 
ment fer plinintiff fer 928.90 is antered im this sourt, 


HSVERSHG WITH FIR DLIEG GF FACT 
ARS JUNGREET HERE, 


Matehett, ?. d., and O'Cenuer, J., eoneur, 


FIBPING C¥ FACT. 
We fine as a fact that the policy unen which slaintiffe are 
guing “ae procured by freud and misaresresentation, and therefore 


is net emforeeavia, 
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A. Lb. WELTZER, M. M. MELTZER, 

H. BVANS and C, LELDY, 


Appellants. yYATR ORE’ 
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BR, JUGTICH MeGURELY DELIVERED THE GOPINIGH OF THR COURT. 


Plaintiff brought suit claiming a conversion by defendanta 
of a fur seat belonging te her, amd upen trial by the aourt had a 
judgment for $75, frou whieh defendants appeal. ; 

The defendants ore in the fur garment business, VPisintiffr 
testified that she went te their plaee of business te nate a fur 
eoarf gleaned; they solicited Aer te buy a new fur coat, of fering 
te take her ol4 fur eoat, hich she wae Wearing, in partial exehange 
and eredit her with $60 for the ol4 coat, the balange of the price 
of the new coat to be paid in portial Llogtaliments, the new esat 
not to be delivered until paysnents were completed; ahe agreed with 
thie but on condition that sheuld she net be able to meet the pay- 
ments on the new coat the sale would be eslled off and her ela coat 
returned to her. Ghe testified that defendanta, through Rr. Meltzer, 
president of 4efendant company, aid a Kies Leidy, a anles woman, 
agreed to this. Defendants permitted slaintis? te wear her cid 
eoat for a tine, then she left the o3d4 cost with them; subsequently, 
finding that she could net keep up the paymente fer the new eoat, 
she ee netified the defendants ant asked for the return ef the old 
coat, which was refused. Pisintifr's teatixeny was eerreborated by 
her alster, wno testified that she was present at the time and 
heard defendants say that if plaintiff eeuld not make the payaente 


on the new coat they would return the eld ene. Defendant A. i. 


Keltzer testified, in substance denying the agreement to return 
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the old event te Ser, 

in this court defendants argue that the old coat wag xe-~ 
eelved by defentants in pert payment for the new garment, ond 
deny any agreement to return it, 

The ease turns upon the eredibility of the wltmesees. The 
trial court heard them and is beiter suelified than we are to 
judge of their oredibility. %¢ cannet say that hie conelusion 
te accept the stery of the pladntirr and her wliness le manifestly 
againet the greater weight of ene evi¢genees. 

The judgment i# therffere affirmed, 


AFFIRMED, 


Batehett, ». J., and U'Senner, J., concur. 
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PRED O3ER et sl., } 
Appellants, ) 
} 
We } : 
} OF COUR COUnTY, | ae, 
THOMAS XN, MALOY et ok., 4 A 
AVVSLL See, | =r Ps ‘ E 
“ 274 1.A.663 


MB, TUBTIC’ G'CGHHOR DELIVEARD THK OPINION GF THE GUAT, 


By this appeal the complainants seek te ravereo « deoree 
of the Guperioxs court of Cook county diwmisaing tasir b111 ef 
eomplaint for want ef aguity. 

January 19, 1943, sowpisinents, #ke allege that they are 
menbers of the Chicage *oving Ficture Auchine Operators’ Union, 
Leemk So. 110, a voluntary assogiation, emt siao mesherea of the 
International Alllanee cf Thestrivgal Stage Gupleyen und Roving 
Pheture Bachine Operators of the United Uistes and Canada, alee 
a volustery aeseciation, filed their seeond amended bill on behaf 
of themselves and a1] other smambere Of the unions whe sight shoose 
te join with them, againet the defendants, ali ef waem | axgept 
three who ware sity sweloyes@) are alleged te be officers and agente 
of the unions, charging then with fllegaily scuonssiring to attempt 
te ouet them from the unions and whe exeluded thea fron the benelite 
ef the unions, fnay also charged the defendants with ether alleged 
wrong@eings woich will be hereinafter referred ts, and prayed for an 
injunction, the agpointwent of a reeeiver, fer an ageguating, and i 
other relief, 

Fobruary 6, 1945, two defendante, employees of the City, 
Tiled their general demurrer, February @th the ether def eidsnte 
filed thely joint amd eaveral anewer, denying the charges of wrong. 
doing made against them and setting up =aat they designate as 
“matters of affirmative defense.“ February 11, 1955, comsi«inante 
moved for a tenporary injunction and an erder was ntered continu. 


ing the metion te February 16, 1933, Vebruary 17, 1933, camplaine 
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ants filed their replication to the anewer of the defendants, 
¥ebruary 21st an order was antered upon motion of the complainants, 
with the consent of the corseration counsel, @lasissing the bill as 
to Joseph Kaloy and A. %, Jackson, clty ewployees. aren 6th come 
Plainante, by leave of court, snended their second amended bill. 
July 12, 1953, an order wae entered on metion of the couplainante 
suggesting the 4eath of cempiainant, Fred Geer, and aubsetituting 
Gladys Oper, a2 nie adminietrstrix. August 11, 1953, eouslainante 
moved for a temporary injuncticn and the defendants med@ a eoanter 
motien that the bill be diewiseed “for want of equity and jurin- 
diction in the Court," for the reasons set forth in derendante! 
angwer as mattere ef affirmative defense, The defendants’ motion 
Was pwllewed, the bill dismissed and tnis appeal followed. 

The procedure follewed in thie case, of disuiseing sam- 
Plainents' seeond amended bili after issue wae joined by defendants' 
anewver and plaintiff's reslication therete, is anomalous and is not 
to be apvreved. 

Defendants contend that thelr eral moetion to dismise the 
bill for want ef aquity and Yer lack of juriedisctieon was in legal 
effect a demurrer ore tempus. Sut tne inw is that a demurrer org 
Senus will not be aliewed unlees thers is a demurrer en record. 

1 Goas's Putertvaugh Ch. 71. 4 Pr., Tth ed., page 185. hile the 
eroceture was irreguler, we prefer ie deoide the questions on 
their merits. The matters alleged in the anewer are not to be 
considered, tut the enly question is whether the somplsinants 
state a cause of action in their bill of complaint. 

The allegations of tae bill, eo far as it ls necessary to 
state them, sre that complainants were members of the Chicago 
Seving Picture Machine Operatere'’ Union Leeal oc. 110, aid members 
of the International Allianee of Theatrical Giage Haployes and 
Moving Picture Kachine Operators of the United States and Canada, 
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and therefore entitled te the privileges and benefits of the union, 
some of which are a fair rate of wages, ageurance ef competent ap- 
prentices, slection ef officers and members in sccordance with the 
constitution and by-lawa of the union, the exclusion af nen-meabers 
from the union, death beneFit ef £2,000, sick benefit of $30 a 
week if incapacitated, ctc. The bill further slleged that there 
were 496 meabers of the lecal union, toat 540 pereone were working 
in the moving pieture* business “he vere net menbera of the unien 
bat who were znewn ae “Permit men", having wrongfully been given 
permite by officers of the unian without any exanination of the 
applicant; that continususly eines 1920, the defendants conspired 
with other unknown persons to violate the comatitution and by-laws 
ef the lecal ucion for the puroose of obtaining and maintaining 
econtrel of the unions Tor the benefit of the defendantea, and per- 
mitting them fraudulently to explicit the usien snd ta eonvert ites 
ageeta to their own use; that in furtherance of such cousplracy 
the defendants in 1925, 1827 and 1932 esnducted unfsir elections so 
that they could continue in centroi of the union fer taeir own 
benerit; that to accomplish tunis result they enpleyed gunmen whe 
intimidated the meabers of the union by threats a¢ that there was 
not a free or fair eleetion of officers by the members; that they, 
by intimidation and threats, cerpetuated themselves in ofiiece and 
eontrol ef the union, employing gunmen Yor this purpese and 
threatening anyone whe dared te seek any offiee without their 
favor; that defendanta, in furtherance of the conspiracy, issued 
Lieenses autherizing perrons to operate moving pieture machines 
whe were wholly unqualified; tost they alse issued “?ermits® per- 
mitting others to dco the werk ¢f union men for their own benefit; 
that im 1951, defendantea received 9100,000 te combat a leck-out 

by the Allied Theatre Owners Association but refused to secount 


fer this money; that defendants also refused to account fer other 
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moneye they had received in other official capacities, which be- 
longed te the union; thet in 1951 the grand jury of Cook county 
took cognizance of the defentants' wrengdoing and indicted some ef 
them; thet through the #rong?ful saete of the defendants a number of 
theaters «hich eaploeyed union men were wrongfully glossed, and in 
making this wrongful contest against the theater oxners defendants 
apent apvroximately $206,000 of the union's money; that defendants 
had falsely charged compisinantes and other meabers of the union 
with vielating certain sdctions of the conetitation and by-laws, 
and there was a purported hearing witneut notice te the agcused; 
that the charges made were baseless; that ot the Bearing certain 
menbers of the union were denied orepar representation; denied the 
ust of a eourt reverter; and denied the right to eresas exauine the 
witnesses tastifying agsinat then; that after such neerings def end- 
ants purported te enter judgawnt againet mexbera of the union, ime 
posing a fine of $6,006 against many of trem, and the leas ef 
voles and vete fer a period af tee years; that such mechere were 
fexied the right to appeal; ~ a11 contrary te the provisions of 
the conatitutien an’ the by-lawa of the uniene; that defendanta 
have threatened complainante and intimidated them because they 

are demanding their rignts under the conetitution and the by-laws, 
and that defendants, unleas restrained by an erder of eourt, will 
aseign or dispose of the assets of tie lecal union; that defentante 
have extravagantly ran the affaires of the union, having an overhead 
of over $75,000, while the income was only about $44,000; that de- 
fendanta voted themselves large salaries; thet defendant business 
manager Wasa in 1928 paid $228 a week, whieh tas later inecressed te 
$300 a week and atill later te $500 a week. Kany ether charges 

are made, but we de not refer te them here, the prayer of the 

bill was that certain of the pretended elections of the officers 


be declared null asd wold, and thet wesitionea be filled st an 
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election properly held; that the oretended Judgment and finer 
isaued ageinst the complainants ond ether mexbere of the unien be 
vacated and held for naught, that complainantea be restored te full 
memberehip im the unions, and that om aocounting be had, 

Defendants contend that the deerwe sheuld be affirmed te- 
cause there is no aliegation that complainants had been exealled 
from menbersiiip in the lecal union, amd that there is no allegation 
that comvlainanta were put en trial fer any offenses resulting in 
thelr expuleien, but that the thaory of compiainante, and their 
coungel's argument, is that eompiainante hove bean expelled Trem 
the loeal union and that the primary ebject of the bili te ts ree 
astere then to menberaghip. <A further contention of the defendantea 
is that a court of equity is without Jurisdiction te restore a 
person te a membership in « local unien, 

Whether mlilegations of the bill sre auffictlent te shew 
that sompisinante and other mevhers vere wrongfully exvelied from 
the union, they sre, we think, sufficient te shov that complainants 
and other marbers were excluded from the benefits of the union. 
They were unable to obtsin employment because of the sets of the 
officers of the anion; mary lliegsl permits, it ia charged, were 
deeued so that there were not places encug: to go around; charges 
are made of acts of defendants in intimidating comeiainente and 
other members so that Tair elections sould not be held, and further, 
that the moneys belonging to the union were wrongfully expended, 

Ve think these allegationa are gafficient te warrant the 
interposition of a eourt of equity. Hut counsel fer defendants say 
that there le no sliegation that complainants Bave exhausted their 
remedy within the Local or international union, amd that it is 
elementary one cannot go into eauity until he has exhausted hia 


rights within the union. Ye think it sufYicientiy apyeare from 


the allegations that an appeal would have been futile, i+ is 
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alleged that defendants ware Aeiied the right of appealing, end 
while the allegations are not specific, we tiink they wre sufficient 
te warrant a court of equity in inquiring inte the merite ef the 
matter, Yrom the allegstion# of the bili we think any attempt to 
appeal would have been unavailing. Ve therefore bold that the 
second amanded bill of sgompiaint stated a ewusne for euultable 
relief, and the decree of the Superior eourt of Cook coumty ie 
reversed and the cause remanded fcr trial. 


REVERSED AD REMANDED, 


Katehett, P. J., and MoSurely, J., coneour. 
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BBR, JUSTICS O'CONNOR DALIVERSH THE OPINION OF THE COAT, 


Plaintiff, ae owner of certain notem secured by & trnat 
deed on preperty in Gook county, Lilimrele, breugh? suit agsinet the 
defendant whe had purchased the eneweboread property aubiest te the 
mortgage, which encumbrmiee the Aaefendant aaeumed ond agreed to 
pay, plaintiff elsiming there wae o belasce due ef 34600, with 
certain interest. The defendant denied liebllity and there wae « 
trisi witheut a fury ond « finding and Judement in slaintiff's 
favor vor $2487.76, being the smeunt remaining unpaid at the 
time ef the trisl, and the defendnnt sppeals. 

The record discloses that on August 1%, 1020, Lewis Karns 
and wife, and? Jesevhine Kerenstein ond wife, exequted a Junior xert- 
gage on eal estate im Cook county te Chorlos ©. Brill, trustee, 
securing aw indebtiedmege of 310,000, and to evidence the indabteds 
nees the Kernos and Bosensteins exeauted their teontyefour principal. 
promissory notes due on wpecific dates @entiensd, The Last uste for 
$6400 was due and payable on August 15, 199). It is to reeever the 
balanee due on thie note thet the imatant sult was brewght. 

duly 1, 1931, the defendant, fushman, entered into a written 


contract with Leule karme, one of the makers af the notes and truat 
dead, whe owned the real estate severed by the mortwage, to exchenge 
certain propertign owned by Puskman ard located tn DuPage squnty, 
Tllineia, The property in question wae te be sonveved subseet te 
the junior mortgage abeve mentioned and om whieh chere wae then a 
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balanee due ef $3900 whieh the defendant, Puehman, expressly ag- 
gumed and agreed to pay. July 19, 1931, Zarue and nie wife by 
Warrantydeed conveyed the property du suestion to defentent, 
Pushmen, gureuant to the terms ef the written eentract. The deed 
rYeeitad that the sonveyanes wae mada gubject to the trust deed of 
August 15, 1920, en4 that Pushman assumed and ayreed te pay the 
balance of the indebtedness secured hy that trust deed. July 22, 
3921, defendant Pushman and wife conveyed the preperty te Selma 
Stein by warranty deed, subject to tae balanee of the indebtedness 
secured by the trust deed, *hieh the grantees ageumedt and agreed to 
pay. Thie deed was reeoried august 10, 194i, 

August. 41, defendant, Puasman,erote « Letter ad« 
4resced to Louis Karno, stating that the Baleanes of the debt se- 
cured by the sertcage would fall due august 15, 1952, ond request. 
ing Xarne te aseiet defendant in obtelsing a extension ef tae time 
ef payment ef the indebtedness, The letter mentions the mortgage 
of Auguet 14, 1929, and the indebtednese whien Pushwon says, *1 
apeumed and agreed te pay at the tine I sequired the property 
from you;"® that there wae a balonee then due ef $8400, and ree 
guested Karne te “de whatever you possikiy ean te aesiet me in 
obtaining an extension of the tims within whieh te pay the vame;* 
that he would indemnify Karne against sny and all clielwe that might 
be apeerted against him for non-payment ef the indebtedness; that 
fushbwan weuld pay a ¢cosmmiceion of $276 fer the extension and that 
in the event Pushmen paid the entire indebtedaaaa, *1 shall be 
gubrogated te such righte, lf any, that you may have in and toe the 
paid mortgage. * 

The evidence further tends to show that the letter juat 
referred te was delivered by eounsel fer defendant to Joseph 
Heuenstein, sbove mentioned’, whe wae an atieriey at law snd one of 


the makers of the pote and trust deod in question, requesting him 
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te endenver to fave the time eatended for the payagnt of the bal- 
ance due under the werigage. The evidence further shews that is 
Taly, 1951, #hem the defendant, Puskean, was negotiating for the 
Purchase of the property from Aarne he had o prospective gurehaser, 
Selma Siein, and that about Auguet lst, i931, when he wrete the 
Letter adiréesed to Aarne abeve mentioned, he fan net eertain 
whether the proposed asle by \im of tne property in suestion te 
Stein would be eongnusated, and he thereupon wrote the Letter ree 
queeting thet the time of payment of the balenee due be eatended. 
Baile the deed from Pusamas te Jtein la dated July 23, 1932, it 
was not recorded untili auguet 106, 1933, amd there is evidenae te 
the effect that 1% vas net delivered untll the laet mentioned date. 
There ia other evidence to the offeet tuat after the property was 
conveyed to Selma Stein abe sequred an agreewent fron slaintirr, 
the owner of the sete, and from Harne, one of the makers of the 
nete, thareby the time of paynent was extended siz months. There 
was mo written agreement preparnd but it is ageumed by tveryone, 
and the testimony shows, ihat the time ef payment wae se extended. 
Tae defendant contends that the lean, when it gas made in 
1926, the time of the execution of the notes and trust deed, was 
tainted with uweury begause the evidence shows pisintif? was paid 
16 per cent commission, snd defeidentogays that the lean was ultra 
wires siainiiff eoergeration. There is ne merit in these sontene 
tiens because the evidence shows that after the exeqution of the 
note and truet deed the eroperty waa conveyed subject te the morte 
gage which the grantees seaune¢ and agxeed te pay. In theae circum 
etances the question of usury is eut of the omee, and the question 
of ultye vires wae net in the caee begsuse such a question was net 
interposed as a defense, and the denial ef defendant's request, mode 


Hear the close of the case, Ter leave te sleed augh defense, was 


properly denied. it is certain tant we would not be Warranted in 
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helding teat the court abused hie diseretion in refusing leave te 


make such a defense at thet time. Valemtine v. Vien, 45 Til. 462; 
Grawford v. Binmong, 100 111, 143; Wiheon ¥, Reed, 262 221, Ape. 
230; Oreenceard vy. Kate, 276 111. ape. 88%, 


In the Greangard case we dieausaed the above authorities 
on thie question and 4214 that shore property ie gold asubtcet te an 
inewebrance whieh the grantee aseumes and agrace to pay au part ef 
the purchase price, the question of usury ia eut of the exes, And 
on page 232 we quotes the rule ae announced in the Valentine sass 
(45 Ill. 468), which fe as fellows: ‘the doctrine ia wall estab 
lished, that the evner cf land whe has given a usurieus mer tgage 
upen it, may 2411 or mortgage the land to anether, generally, and 
give to such surchaser er mortgages, by express agreement, the game 
richt te eontest the walidity of the firet aerteage ae he had Rime 
eelf, Hut he may affirm tas walidity of the usurious meritgage by 
e@lling emly the equity of rejeaption in the mortgeged premises, or 
by selling or mortgaging the Lend, subjieet im express terms te the 
previous mortgace; im whieh ease the pureiaser or subsequent mort. 
eagee Will be entitlet to the aquity of redemption serely, and 
eapnot question the validity ef ihe préer mortgage. * 

The only «ueeticn in the case Yer decision ie whether the 
time ef payment of the balanee fue se thea note in question was ex- 
tended st defendant's request or with nie Knoviedge and ¢oument. 
The evidenee on this cueetion wae net fully brought out and there 
in some eenfiiet. “Yhether the trish Judge had this point specifie~ 
ally in mind when he decided the cage ie not clear, ‘Shen the suea. 
tion wae firet brought imte the case during the hearing by ecunee) 
fer defendant - evidence which tended to shew that the time of paye 
mant had been extended without defendant's knowledge or request « 
ccuncel for plaintiff ebjectedt that euch evidence wae not relevant, 


and the court seems to have been of the same view, but ruled that 
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he would let ¢efendant @e inte that question, snd it wae aceordingly 
fone. We must assume, however, that o6 this question the court 


found that the time af payment hed been extended at defendant's 


request. Otherwise ke Would net nave entered fudguent fer plaintiff. 


Geen a careful qonsideration of ali the evidence in the 
record on this question, se are of opinion thet the finding of the 
trial Judge is agsinet the manifeat welt ef the evidence. Ya 
think the evidence ehexs tuat tue time of payment waa extended at 
Stein’s recueat and mot at the request of the defendant. Selma 
Stein, who purchseed the groperty from defendant, was represented 


by Ker husband, Joseeh Stein, a luwyer. te testified that he nee 


gotiated for the extension threugn Jom J, task, whe was in the 


reai ¢gtate fineieing buciness, and that thea the agreeuent waa 
made te extend the time of payment Rein paid Cherlea Brili, 
president of plaintiff company, $276 an commission for the extene 
eion of the lean, smd his ganesiled eheek is in evidence, ALL the 
subsequent paymentswere of course wade by Stein, tie new gener, 
Maek testified that he represented Stein and a kr. Yallach 
in negotiationa with Brili fer tne extensien ef the lean, Just 
what connection Yallach had docs not apsear, Xaek testified that 
he talked to Brill over the teleghene, that he asked Brill te have 
the time «f payment extended and Brili teld him te teke the matter 
up with Sarno and Aseenetein, maxere of the trust deed and notes; 
that aceurdingly he took the sutter up vith Resenastein, #ho is alae 
a jawyer, and told Rim tint Srili hed referred him te Karna and 
himself, and thereupen Aosenetein weaid Ae would take the matter 
wp with Earne and Brill; that he later sew Kesensiein, whe teld 
him the lean would be extended for six months previded there wee 
a ¢omoiesion ef $270 paid Brill; that afterward Stein agreed to do 
this, the commission was paid by Stein, and the lean extended, 


Brill testified that he never Heard of Rack; thet he re- 
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eaived the Stein cheek for $270 fer sommiesion fer extending the 
jean and he thought the eheex was brought in by Aarne, He fure 
ther testified that he had » sonversation with Davidson, ecureel 
for defendant, whe avked for an exteneion of the time of payment, 
“but I would not saree te it;" that we never spoke te Puahoen 
about the extension of time «ef sayment af the loan. 

Davidson testified tant he represented tue defendant; 
that he prepared the letter above referred te, whieh Le signed by 
defendant and addressed to Karno, requesting that the tise of paye 
ment be extended beeanuse he was net sure whether the sale from 


Fusnnen te Stein weuld be consuumated; that he delivered the Letter 


te Jeseph Rosenstein and avked Kim to make arrangmeats for the 


@atensien of the lean vith Srill and barne for Pustwen; that Resen- 
Stein later teld him Ae gould Ret got Karng te make any definite 
arrangesente with Brill en seceunt of the faust that Srili wanted 
commissions and that at «a luter ectiversation the witness told Rosen- 
stein that the intter 414 not get the sertgage extended for Pasnean 
The avicecee further ghers that after the inetant sult was breught, 
dune 4, 1932, Stein precured a purehaser fer the oreperty and at 
that time $1600 wae eaid en aecount ef the indeviedness and tae 
t¥ust feed reiensed uncer the exoreas agreement that 14 sheula net 
affeet plaintiff's rightea sgainet the defendant in the inetant enee. 
Other paynente were mode #6 that at the time of the trial the ine 
debtednese was reduced te the smeunt for whieh the judyaent was 
entered, 

Rosenstein teetilied that he wee a partner of Sarne and 
wae interested in the property in question whe: tie acte and trust 
deed were executed; thut bo wae asked by Davidson ta get an exten 
gien of the lean for defeadant, «hieh he ugreed to do if Pushman 
Would pay commienion for the extension, teoause fushman had seaumed 


and agreed to pay the balance of the indebteanese; that he would 
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take the matter up vith Zarno and thereupon Dovideom prepared the 
Letter whieh wae signed by fushwan ond sddreesed to carte and it 
wae delivered to the «witness. Se further testified, "I get the 
extension for sim,” but woat he 444 or whem Be aaw does net ape 
pear in the record, ex¢est that be negetiatea ‘he mutter through 
Rack, 

It eopeare froe the feregeing evideree that Stain teatie 
Sind he precured the extension for ire, Stein through Mask, 
Back correberates thie and sithough Brill testifies he newer 
hearé of Mack, he further teciified tat he refused to grant 
Pyushean an extension ehen eslied upon by Derideen to Ao ea. 
The teatiuony ef #11 the vitnesser on this cuestion, except 
Reeenatein, ig that the time «f payment wae extended Tor Giein 
ana thet it was net extended for defendant, Pusrwen. Agvenstein 
tertified that he got the extension fer Pushwen, but hew Be dia 
this does net appear, Stein said toe comminaion of G27. Te are 
therefore of epinuion that the overwhelwing weight of the evidence 
ie te the effect that the extescion was orseured Tor “tela wliseut 
the Knewledge er aeneent of Pushoom, tn these oireumatances Peshe~ 
tan Was relanssed fron hie Linbility to cay the Balanee of the 
wortgage indebtedness which he assumed end agreed to pay it when 
he purchased the preperty. Albeo vw. Groes, 250 Tli, App. Ba; 
Migts vy, Dionne, 26 Til. Any. 368; : 
112, Apo., 148; Binge y, 7el1, 28° T12. App. 261; Farmers 2. 
ierghante Bank v. Narvid, {50 Thi. App. 44, 

Holding ag we 40, that the finding ie against the manifest 








weight of the evidence, and eines there was me fury, the Judoment 

ef the Bumicipal eourt ef Chicage iv rewerecd with a finding of raat, 
REVERSED PITH A FISDIRG OF FACT, 

Batonett, ®. J., amd BeSurely, J., coneur, 


{Hee next page.) 
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S7LEG #IBDIBG OF Fact. 


We find ae a feet that the time of payment of the balaneoe 
of the indebtedness secured by the martgenge wean sxtorded without 
| the knewle4ge or consent of the defenident, Pushsien. 
| 
| 
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MARGAARST T, MeGOVERN ond Jouxpn vy, / }/ f 
MOGOVARN, as #zecutriz and “Tiowg ! a i 
/ : 





ef the Estate of Kichsel 5. xaGevarn, 
Deceased, 


a 
APPEAL if Se COURT 
ve. 
OF COOK COUNTY. 


274 1.4. 664) 


BR, JUSTICE O'GOBRGK DALIVERED THR GPINION GF THER cowry. 


Claim of DR. GEORGE ¥, Hak, 


ye 
Aposilants, 

} 

} 
: } 
Appellee, } 


Judgment fer 9430 wae entered on the verdiet of a jury in 
favor of Sr, George ¥. Jax, bailing the aount Re slaimed fer dental 
services performed for A. &. Ford at tre request of Kichael i. Ke 
Gevern, tue deceased, and for waieh it ie elaimed Ar. Koovern 
agreed to pay. 

the reeord discloses that Highael 4. Keuevern died testiate 
Octoter 36, 1950, and bie estate was probated in the Probate eourt 
ef Cook county; that April 8, 1931, clalmeant filled hie itenized 
Claim against the entate for 748. It purserte to be for dental work 
dene fer Melovern portonally. ‘the first charge is Kay Sth and the 
last Goteber 28, 1929, amd the nusber of hours 27, <A shetestatie 
eopy of this elala is in the record. beth parties seem to agree that 
thie ia the first claim filed by claimant and that Ke afterward riled 

another elaim in lieu ef the firs: one for $48 for dental work he 
Claimed he had performed om Ferd, who was eldevernta barber, at Be« 
Govern's apacial inatence and request and for which MeGevern agreed 
to pay; this second sluim, “hich ie itemised, shows the first item 
as of October 23, 1929, ani the last August 22, i930, and « tetal 
ef $14 hours. either tiie second cluim nor any copy ef Lt a8 filed 
in the Probate court in in the recerd, but the facts converning it 
seen te have been agreed te on the trial. CGounsel fer tae estate 
stated on a number of secasions during the trial that the seeond 


@laim “was filed in the Probate court, cons up for hearing en 
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Janusry 11, 1931, and was diamiosed,* Obvieusiy thia date da er- 
reneous because the firet claim was mot riled wntild Apréi 8, 1931. 
But the discrepancy is net Llpertant and we base our opinion on the 
facts as they seem to Auve been agreed on by counsel, amd that they 
are that the firet claim was fer ¢430 based upon dental werk done 
for tevoworn personally, the tteus of whieh are entirely 4\cferent 
from the items mentioned im the secema elaim, whieh is for 6486 fer 
work claimed to have beer fone for Ferd at LeGovern's request, 

Gm the hearing in the Cirewit court when the estate wae 
putting in ite 4efenea, it developed that the claim certified by the 
Probate sourt in the traneeript in the srenord filed im the Sireuit 
eourt wae the firet claim instead of the second, VUounsel Yer ciaime 
ant then, by leave of court and over ebjestion of counael for the 
estate, amended the claim to show that the work was done on Ferd 
and that the iteme aggregated S14 houre ae iteaized in the seeond 
elain. 

it ie contended by coureel Sor the estate that thie sasendment 
Was erroneously allewed, %« tuink thie cemtention eminet be sustained, 
Seunse) for the estate was not taxen by surprise becauce this smended 
Glaim had been filed secondly in the Probate court. Seth claime 
were for $420 and the evidenee tends to show tuat the Piret claim, 
which wag for vork claimed to have heen dene for kr. keGevern, was 
prepared in the manner at the suggeetion ef lir., Holevern's seere- 
tary so as ta make 1% anvear that the verk was done ver kr. Mee 
Govern personally, and not for kr. Ford, The elsim in substance 
was not changed, the setate was in ne way injured by the smendment 
and, under the lew, the amendment wae proveriy allewed, J2lsair y, 
Semmott, 254 011. 78; bet. of Jonnson vy. Silpatrick, 280 I1l.App. 416. 

Couneel fer the eetate further contends that the el reumetanees 
whieh surround the claim “cover it with grave wuepiciton® as to ite 


merite; that the work claimed te have been done for BH. A. Fora 
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covered a period of shout a year from Cetober 23, 1950, to August 
22, 1930; that the claim ahowld bave been presented during ir. 
keGevern's Lifetime, ard that "It does not eeom rengonable that the 
decedent would let such 6 matter stend unpaid if he (MeGevern) was 
the liberal charseter that weuld sseaume se large « 4¢bt in behalf 
of kis barber;* that sueh bills are paid with ereat sromptness, We 
think tiere ie merit in tais contention, bat we would net be war- 
ranted im finding that the verdict and judgment are against the mand. 
fest weight of the evidence in view ef the positive, uneontradicted 
evidence given by apparently disinterested -itmesses that kr. Mee 
GCeverm requested that tae work be done and omid he would Pay fer it. 
Roreover, the decedent's seeretary, wio might Rave been able te 
threw some light on the matter, var not cailed aos a witness, | 

What we have said 4iseoses of the ep tentien that the court 
erred in refusing an inetruction offered by the estete, 

A further contention is made by the estate that the court 
erred in permitting Dr. Corsant, a dentist, to give expert tastinony 
ae te the value of the dental work 4one by plaintiff on the ground 
that the witness was net qualified, the wiltnees testified that he 
Ware & licensed dentiet im this State and hed practiced Kie professian 
generally from 1902 to 1914, sinee whie: time he hed specialized on 
investigations, He further testified that he was fanilier with the 
usual, custemary charge in Uhieago for work ef the kind performed 


by Plaintit£’; and further, that he had examined Ford's mouth and 


teeth before the work was dome; thal he saw glaintiff perferm creme 
ef the work and had examined ford's teeth after the work was completed. 
in these circumetances, we think the objection was properly everruled. 


the judgaent of the Cireult eourt of Cook county is affirmed, 
JUDGMENT AFFIRMED, 
Matehett, ?. J., and Medurely, J., seneur, 
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PAUL LAZAR, ) f 
Plaintiff in Error, ) 
}) ERAQGK TO ABURLCIPAL COURT 
ve. ; 7 
} OF CHICAGO, 


FIRST URICH TRUST AbD baVinegs 
BARK, » Corporation, 
Defendant in Ervrer. 








BR, JUSTICR GO 'COREGA DELIVERSD THE OFLNLOR OF THE CouRT, 


April 19, 1933, slaintisf trought sult against toe defend- 
ent to raeover $800 with interest at 3° per annum from December 5, 
1936, te December §, 1931, and 57 thereafter, There waexa 4ireeted 
verdict in favor of the defendant, and slaintif? proseecutes this 
writ of error. 

The gubstence ef slaintiff's statement ef claim ta that on 
December 5, 1930, he deposited $600 with the defendant and thereupen 
the defendont issued its certificate of depowit for $500, payable 
te plaintiff's wife twelve months ufter date, with intereat at 3¢ 
until maturity and §° theresarter; that at the time it was agreed 
between plaintiff end defendant that defendant would pay the ecer- 
tificate of devesit te claintiff'’s wife twelve months after 4ate 
wpon condition that plaintiff's wife continuously lives with him 
as hueband and wife for a year; that if gleintiff and his wife aid 
not continue te so Live together, defendant would retura the 8800 
te plaintiff. 

[It io further alicged that at the tise of the issuance of 
the certificate of deposit it wee delivered te a third party in 
eperow, who wae to keep it safely during the twelve menthea an? there- 
after deliver it to plaintirfts wife in ease she lived continucualy 
with plaintiff for a year; that February 1, 1931, pliaintiif's 
wife left him witheut cause and refused te live with him there. 


after; thet defendant knew vlaintiff's wife had Left nim and 


refused te live with him, and that December 8, 1941, plaintiff? 
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demanded the return of the $906, whies demand wae refused, 

taly 28, 1935, deferdant filed its second anended alfiégevit 
of merits in whie it denied that Ueeember 5, 1930, plaintiff de- 
povited 3506 with it, eae he alleged, bat averred the faet te be 
that the 3400 was deposited vith defendant by glaintiff's wife. I¢ 
further denied teat 1% entered inte any agreonent with slaiatirf 
that it would psy him $500) conditioned aven plaintiff's wife cone 
tinuing to live with bin fer one yeer, It further set up that at 
the time the certificate was issued by defendant 1¢ wan requested te 
plaee on its record the notation that the eeriifigate war held by ao 
third party; and that defendant was requgated sot to pay the egere 
tificate in case it was icat, without its presentetion, sli of 
Which it alleged was in furtneranee of some ce racnsgl arrangement 
between plaintiff? and sis wife, the detaile of whieh were unknown te 
deTendant. 

Tae affidavit of merite further set up that February 6, 
1931, plaintiff's wife, with the tuird party, presented the eertifig 
eate of deposit whieh defendant paid te plaintiff's wife, 

Cotober 31, 1933, thea case came on for trial before a cudge 
and a jury and at that time defendant wae given leave toe apd it 
filed an additienal affidavit of merits in whieh it sas averred that 
daugust 24, i931, a Judgment wae entered in fever ef the defendant 
and agaimet plaintiff, in «hich it was s@t up that in o suit brought 
by plaintiff againet defendant, wherele plaintiff cought te reesver 
the sume $600, rlaintiff's statecent ef elaim was stricken fer ine 
sufficieney and judsment was mtered in faver of the defendant fer 
costs; that after the certificate cf depesit for $506 waa Llesued, 
and before the year hed expired, it was said to plaintiff's wife at 
her requeet and the request of the third party whe held it in ea. 


crew. The affidavit of merite further set up that the foctea in 


Plaintiff's atetement of claim, “even if proven, discloss that the 
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Plaintiff's cisim le ene in the nature of a parel trust in peregonal 
property, and the Municipal eourt of Chicage dager net have juris- 
dietion to emferece a parol trust in peracnal property, and a court 
of chancery would be the only court ao having jurisdiction. * 

fhe defenge set up wae that the Judgeent entered in the 
firet suit was ree adjudicate. In supsert of this defendant intro- 
duced in evidence plaintiff's tuird amended statement ef claim filed 
in the first suit, and the Judgwent of the court sustaining defend- 
ant'e metion to strike such «atatcvent of claim, and the judgment 
entered in favor of the defendant for coste. in the third amended 
statewent of claim plaintiff?’ alleged that en December &, 1930, ke 
devesited $800 with the defendent; that it issued ite ¢ortifieate 
of depesit for that sum, payable te plmintift's wife within one 
year upon condition that sse lived continucusly with him during the 
year; that she left him December 10, 1930, without fault on his 
part, and that February §, 1931, he demanded the $500 fren the tenk. 

On the trial slaintiff contended that plaintiff's third 
amended statement of eleim was stricken on the ground that the euit 
wae prematurely breught because 1% was brought and detersined with 
in a year after the ieeuance of the certificate of desealt. On the 
other hand, defendant contended that wlaintiff's third umented 
atatement ef alaim and judgment entered in ite favar waa on the 
ground that plaintiff's claim invelved wae a “trast claim” of which 
the Municipal court had no Jurisdiction, aid o witness testified 
for plaintiff and amether witneaa for defendant, tending to 
@appert thelr respective centeitions. 

The trial Judge stated that in the firet suit he had stricken 
Plaintiff's firet and second amended etatements of claim, “and I 
weuld not have given the plaintiff leave to amend hie Statement of 


Glaim if I decided the euit wae premature,” and thereupon he direeted 


the verdict for defendant, judgment was rendered on the verdict, avd 
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plaintiff preseeates thie writ of errer. 

Plalatifr'e third anended statewent ef cleim in the firat 
@uit wae stricken by anether Judge ef the Runicinal court. The 
trial Judge in the inetant ease struck the firet and seeoend state. 
mente ef claim filed ty the siatntiff in the firet audit. The 
reagen for etriking viaintiff’s third awended statement ef oladm 
aves het appear. 

Ypon what theory plaintiff's claim was contended te be a 
"trust claim” we are unable to comprehend. It wag a clain, ordinary 
gait Tor the return ef $506 in accordance with the terme of on exe 
press agreenent and abvicusly the Bunisipal court hud Juriedietien 
ef the first ease, Fe sleo think it ebwigus that plaintiff's firet 
sult wae net prematurely brought beemuee under pleimatift'a theery 
ws shoen ty hie statecente of cluim he wae entitled to the retum 
ef the @800 from the defendant bank if and when hia wife did net eane 
¢imue to live with him for « year after December $, 19630, when the 
eertifieate of deposit was iavued. And glaintiff alleged that she 
Left him without eause December 20, 1936, and that he demanded the 
money Trow the tank February 5, 1931, if Bis theory of the cage 
@ue right, he was then entitied to his mansy and, ae stated, his 
first sult was not prewaturely brought. Unleres the firat mult was 
premeatursiy breught, the judgaent rendered in that ease would be 
res adjuiiestsa in the instant esse even if that judgment was errone- 
ous, ~ the Judgment being etili in faree and sffeet. 

In these circusstances the directed verdict was warranted, 
and the judgment of the Kunicipsi sourt of Chicago must be affirmed, 

JUDGMENT APFIRERS, 


Matehett, FP. J+, and Keturely, J., coneur. 
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Ae Aa HOPPRAR, 
Apveiles, 
ve, 


POWER GARAGE CORPARY, 
a Corporation, 
Appallant. 





EN, SUSTICR O'CORBOR DALIVERED THR OPITRZON OF THE SQUAT, 


Plaiatiff breagkt an action against the defendant to reo 
eever the value of on autowobile rebe while he ehaimed wae in Hise 
aatesetvile when 44 wae gut in defendant carage snd that when Be 
get the esr the next day the rebe was aleving. He claimed $110, 
The defendant denied Liability and filed a set-off, alleging taat 
after plaintiff elaimed to haye loet the wobe defendant leaned bin 
two ether robes of the value of 340. Afterward, on sotien of 
Plaintiff, the seteeff was etricken end me eomelaint ja made in 
this respect. The case Gas tried before the court sithout a jury 
and there wan « finding and Jucguent in plaintiffte faver far 2116 
and the defendant apocals, 

The regord discloues that om February 4, 19435, plaintiff, 
who lived in Kansas City, and whe was atooping at the Lake Shore 
Athletic Club, delivered his Cadiiise sutcosetile ta the doorman 
ef the club, whe eslied up the defendant garage and one of ite 
ompleyees came ts the ciub and drove sleintiff's eutemmbile te 
the garage where it wae kept during the might. vn the next fay 
the autenoehile wae returned te the club and eshertiy thereafter 
plaintiff disceversd thet the rebe was «ome and netified the 
garage of thie facet, Search was made or the rube, bat it was not 
found. 

The avidenee further shows that plaintiff's mather bought 


the robe froa Rondel Bree. fer $1062, and gave i+ te her som for a 


Charistmwas present im 1932, There ia me dispute as te the foregoing 
Taete. 
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A witness for defendant testified that he waa night manager 
ot defendant garage and #ehruary 4th, when plaistir¢'s ear was 
brougnt inte the garage he examined 14 aA there waa no rebo in 
the car at that tine; that "1 exauined #11 the automebiles that 
ere delivered at the garage; thai is my duty. i exasined beth 
the ineide ond outside ef a14 care delivered to the gerage;* that 
he exacined about 60 or 70 care each nignt; that he rewewbered the 
particular car because it was a guod Uedilies car. 

Piaintiff and his metner teatified that shortly after the 
robe wes lost they called at the garage anf telkad with ke. Barnard, 
the general wanager of the garage; tin’ he told them tuat the garage 
Wasa respengible; thet it was defendant's fends tant they Bould make 
goed the lowe; that Ae was gatiefled the less gecurred in the garage. 

Barnard decied taat he had made sug etatenenta and denied 
he had admitted any lisbility om the part of defendant, but stated 
he told pisiatiff and his wether that ha would try to legate the 
robe and gave instrugtiona te defendant's exployees te see if it 
eouid be Taeund, 

she eourt, in deeiding tae case, expresely found that the 
rebe waa lost in tne garage. “hile plaintiff testified hy deseei- 
tien, his mother testified in eoan eourt, In these clreuswtances 
we find the contention ef defendant that tae finding end judgment 
are aguinat the manifest welght ef the evitence, cannet be susteined 
en4 therefore, under the low, we are net warranted in 4icturbing the 
finding and Judgwent in plaintiff's favor. 

The defendant farther contends that the court sheuld have 
found for the defendant aa a sntter of law, beoenuce "There is ne 
evidence ef acceptance by the défendent of the autemebiie reve in 
guootion, and the duties and responsivilitien of a bailes caonet be 


thrust upon the defeudent witseut ite knowledge er consent:" that 


there ie mo evidence defendant hed motice that the rebe was in the 
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aatemebile and that in the absence ef sueh netiee, the defendant 
eanmnet be sharged as bailee, In sunpert of these contentions the 
defendant cites Lienican € ral =. H. Coe v. Carrow, 75 112, 348, 


and other cases. in the Michigan Central §, 5. ease, & passenger 
om a Pailread teok his trunk, whieh centained jewelry of the value 





of $30,000,to the station. Se gave the railread ne notice of the 
eontents but cheeked the trunk as baggage. The trumk end ite eontente 
were destroyed by fire while being traneserted snd it waz held that 
the railroad company wae not liable, it net having been shewn that 
it wae guilty of grees neglicence in respeet te the erixin ef the 
fire. Ubvieusly that case ie not im point. ‘here was nothing te 
indicates that there wae fewelry valued at $30,000 or at any other 
eum in the trumk, while in the instant case Lt is commen practice 
for rebea to be in sutemoeblies, This ia ehown by the fuet that dew 
fendent'« night canager testified, a8 abeve quoted, thet it was his 
duty te exanine beth the inside and outeide of all care delivered ts 
the garage and that he did ee in the inetant case. Yhe other oasee 
cited by the defendant are tc the same effeet and ebviously are not 
in saint. 

Pefendant alec scentends that the damages “are groesly exe 
essaive;* that there is mot a acint\ lla ef avidenee in the reeerd 
aes to the value of the rebe; that claintiff's mether, on being agked 
ma te the value of the rebe, was not vermitted to anewer, on 4efande 
ant's ebjection. 

The court 414 @rroneeusly sustain objections tq questions 
put te plaintiff's mether as te the value ef the robe, but she did 
testify, without obgection, end vroverly so, thet she paid 2262 
for it a little more than a month before the wehbe was lost. Ye 
have a number of timer held that im ordinary business transactions 


the price paid for an article is evidence of ite value, there being 


no evidenee which easts suspicion on the transmetion. Cloyes we. 
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Plaatie, 231 121. App. 185. 

While the point ie net made, we are unable to wideretand 
hew the court found and entered Jecument in alaintiff's faver fer 
$116 when the only evidence in the resord of the value of the 
robe wan that it eo#et 2162, fhe judgment ebvicusly is fer toe mum, 

the fudgment will tuerefore be reversed and judgment entered 
in thie court in plaintiff's ruver against the defendant fer 9102; 
ail eosts are te be pald by the defendant, 


SUDGRERT REVERSED AMD JUDGRENT HERR. 


Matehett, *. d., and MeSuraiy, J., goneour, 
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HANS E, LSHRAR, 
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Appellee, 

vs. 

GRACE HSiL.Eh LENKAR, 
Appeliant. 





2'¢ 4 1.A.6 oO 364 
BR, PHESISING JUSTICe BATUHRTT 
DELIVERED THE OF INIGH OF THE COUNT. 

This ie a appeal by dofondant and cress semplainant, Grace 
figlen Lehman, Trem om order entered Bay 3, 1935, denying her motion 
that a deeree entered at « forner term of the court ahiould be vacated 
and set aside and denying the orayer of her verified petition fer 
leave te file a bili ef review, 

The cause ia not a stranger to thie eourt. Lehman v. Lehman, 
268 Ill. Ago. 665. ‘The cause was then here upen «a writ ef errer sued 
eut by complainant, Hans Lehman, to review « decree which digsissed 
his bil] and granted kre, iehman a divorce on her creas-bili, a8 well 
at the custedy of their three childrem - two daughtera, one thirteen 
years of age, the other six, snd a son ten years ef age. thie court 
affirmed that decree, The ease went tc the Gupreme court. Lehman ye. 
Lehman, 345 111. 530. YTaat court reversed the deeree and renanded 
the couse for further preceedinga in accordange with the views exe 
pressed in the opinion, The cause was reinstated in the trial court 
on December 18, 1931, and the scertifieate of avidenes shewns that the 
cause cave on for hearing on February 7, 1933, befere a fudge ather 
than the one whe cenducted the former trial. Se one appeared fer 
defendant. The court asked soliciter fer complainant whether the 
ease was going te be tried se a default, te which he replied, *Yes, 
your Honor, we were prepared for «6 contest, but we will submit such 
testimony as your Sener thinks sufficient te suspert this deeree,* 

Complsinant, his brother Alfred and a friend, arthur Diez, 
testified, and at the conclusion ef the evidence on that date, the 


court directed seliciter ‘or cemplainant te write up the evidenes, 
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The following proceedings then tock plage: 

“uy, Juron (solicitor for complainant): If yeur Noner 
please, 1 am golny to sumait « decree here with reference te the 
adultery charge and ask that the sustedy af the two other ehildren 
be awarded te him «+ 

The Ceurt: i am afraid you 111 have a lot of trouble, 

tr. Jurem: hie ease bas been in litigation for eight 
years and hee been up te the bighest court ané bask agaim, and 7 
fool that from the evidence presented and the court's knowl e4ge 
of the fseta, that the court is warranted and justified in entering 
that order, 

The Court: (Off the record.) 


(Dieguesion «ff the reeord) 
The Court: Yrite up the eviderce, * 


¥ebruery 74th therenalter the deoree was entered finding the 
jurisdictional facts and finding that the defendant wife had come 
mitted adultery as charged in cowglainant's bill of cermlaint; that 
her crozs bill wae without equity and should be dlemiseed; that ashe 
was not a fit and preper person to have the eare avd custody of the 
minor children; further, that complainant hed purchased real eatate 
deeeribed: that he purchagedit with his own funds, an¢ that the title 
therete wae fer convenienes taken in sie nawe and thet of hie wife; 
that she 414 net pay any purt ef the purchase srice and is net, in 
fact, the owner of ary part thereof, The decree disaclved the mare 
rises, avarded the sustedy of the three ghildren te somplainent, ore 
dered that the title te the premises should be confirmed in the name 
of eemplainnnt, 4ireeted defendant to eanvey the legal title ef the 
presaieecs to comelainant ferthwith; further found that defendant had 
refused te meke the conveyanee and ordered & master in shancery to 
make the canveyanes for her and directed that upon her failure and 
refuanl to surrender poesession eomolainant should be let inte 
possession and a writ of agsistance be issued for that purpose, 
The hearing was hel4 and finished in the February term. The de« 
eres wae entered February 84th thereafter without notice and without 
submitting the doerse te defendant's solialtere of reeerd. 

Rule 20 ef the Superier court, of which thie court will tak 


jadicial notice by reason ef the statute, provided at that time tha 
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"ne motion will te heard or order mude in ahy cause without ne tice 
to the onpcosite party, When an appearance af such garty has been 
antered, exeent where & party ig in default, ae ssewn by an order 
ef record or when a cause is resehed on the aali of the trial cal- 
endar.* Sule 2) prevides for the manner in wich notice shall be 
served requiring it to be in writing and te be served upon the 
opposite party or his attorsey oF @cliciter ef recerd in the man- 
ner specified in the ruic, with the farther provision that where a 
party is in default fer want of appearance, ne Retiee shail be req 
quired except upon the order of the wourt. 

the deeree wae apparentiy entered ta this eaee woon the 
motion of acliciter fer complainast, but} ng netiee waatever was 
served either apan defendant or ser soiigiter. Aaving Learned of 
the decree om Bareb 20, 122°, selLieltors for defendant gave netics 
that on the following day, st the opening ef court, they would pree 
sent the verified petition of defendant, supported by affidavits, 
and ask that en order be entered vacating er medifying the decree 
and weuld alee ask that the custedy of the eniidren be giver te 
their mother, Gm the sae day ai undated notice wae filed, direotda 
to defendant and Willias Fye inat compiaineant would en Hareb Sist 
ask for a writ of assletanes to be ieeued te put eeapiainent inte 
possession of tae praaises. Sef -ndent im support of her petition 
recitad the histery of tho case, including tne apoéals te the 
Appellate and Supreme ecarte, ané stated taal she Kad prepared te 
defend the case shen it sheuld come up, end Had had interviews wit 
her golielters relative te the evideses ana vitmesses, She stated 
that her husbemd paid $20 a week aliseny for the weeks ending 
February llth, 18th, 26t5 and 4areh iat, whieh she believed wae for 
the purpose ef goneea:ing tren ner that a hearing hed been had with= 
out her knowledge on Fovruary 7th; that melither she nor her aelici-+ 


tors had any knowledge or information ef the fact that the cage wae 
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on trial on February 7ih; that the statement that she or her soli- 
eitore had abandoned the caee wae Talee snd wade for the cursese 
of deceiving the court; that if the true facts had been eabiead te 
the attention of the court it would not Auve preceeded te the trial 
ef the cause; that the residenee and home cecusied by her and the 
children was purehaeed end naid fer by their foint earcinge and 
the title wae held in foint tenoney; that the bill for divores 
filed by compleinant stated thet the oroperty wae #6 Ael4 and 
preyed that the property owned in joint teneney may be partitioned 
and #ol4, referring to the bili whieh wae filed Auguet 16, 1926; 
that the court erred in decresing that comelsinent was the eener ef 
the real estate; that there wae ne prayer fer sossession in his 
bill for diveree; that the court would mot have found the ownership 
ef the real extate and the use and osocupetion thereof te be in gam. 
plsinent, if the court had been advised of the true condition ef the 
pieadings and the facte and represents that the court was withert 
Jurisdiction te #0 judge and deeres. he further state that she 
hee a good and meritorious defense to the bill of esmelaint, and 
that she could establish her inxeeenes of the charge of adultery 
and establish her righte in the reali estate if given a hearing; 
that eemplaimant's eseliciter failed to keen bie sereement and 
underatanding with her sclicitors; that the twe youngest children 
are living with and being supoorted by her and have refuses te 

live in the home of complainant; that en Eareh 10, 1933, complainant 
came to her home intoxiested and drunk ond threatened to take the 
ehildrenm frem her and she is presared to oreve ell this on «a hear. 
ing; that she has ne sioney to pay moving expences and rent if e« 
writ of asaistance ie granted complainant; thet she hae net been 
served with any eopy of the decree ant that she appeals to the 
equitable jurisdiction omd conscience of the court te aseiet her 


in her distress and eiefertune, 


Attached te this petition is the affidavit of one of Age 
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fendant's soliciters, Ernest Stout, in whieh he saya that he 
watened thie case in the Law Bulletin snd on the contested trish 
ealender; that he obeerved that there were a number of cases shead 
ef it; that on the day when the ease ease on for hearing om a peti 
tion Sor solicitors’ fees, he had an agresment with the seliciter 
for complainant that they would beth wateh tue call ef the ease and 
Weuld notify @each other hon the cage would be reached for trial; 
that in the event either one o7 them would gies the eall, the ease 
would not preceed to trial witheut such noties, and that he relied 
on thie agreement and wae taken by rurprise shen «fter the february 
term of court had passed Se called complainant's ecliciter soncern~ 
ing the time the ene* would be eslled ter trial and wae informed 
it had been tried Pebrusry 7th end a dearee entered; that the state. 
ment made to the court that he had sbendened the couse of defendant 
wae not true, but that together with Kis sseeciate Be had made 
preparation te try it; Shat he belisves a great injustice and wrong 
has been done defeniant and thet she has a moriterioue defense te 
the charge of adultery sade aceinat ker, 

the affidavit of Wilidam 4, Stahl, anether apliciter ef 
defendant, estates that after the ease had been set for trial he 
Watened the call frem day to day and week to week during Deeember, 
January and February; thet on eeveral ogeasions he vent over te the 
court and checked up on the case, endeavoring te find out when it 
ekould be reached; that on February Gth he was engeged busily in «# 
contexpt matter ageinet a Bilent ef bis which came ou fer hearing 
Fetruary th before Judge Kelcerty, and that he apparently ever~ 
levked the fact that this cnse appeared on the trial call eon that 
day; that om subsequent days threugheut the month ef February and 
the first week in Haroh Ae Looked up the Law Bulletin fer the trial 
eall of tha sane; that he did net know until he was called up by 
defendant on or shout March 12, 1933, and told that the case had 


been heard and a decree fer diverce granted; that the statement that 
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@efendant and ner atterieys hed abandoned the case wae net true: 
that the court had been deceived and ispesed upen; that there wae 
an understanding an4 sereaaent between comolainant's and defendant's 
Solicitors that they would waten the aw Bulletin and taat if either 
of the parties ebserved the case he would natify the ether: tuat 
this agreement wae made abeut the time the arder was entered for 
$78 on aseount of golicitorat fees; test he tad taken up with the 
Bolicitor fer cempisinant the question ef whether they sould use 
the testimony ef defendant's sother, Mrs. Ainnie Peiterson, at a 
foraer trial, enld witnese having suffered « paralytie sitréke; that 
the soliciter said ne would Lock ever the testimony and let Bim 
knew; that he hat never receive? an anewer; that he and hie agage 
eliate had prepared to tiske 2 defense in the esee and had cheeked up 
the witnesses and held eanferences with defendant, sud that 4t was 
believed a great injustice would be done if deFendant is net given 
a hearing in the came, oliciter for arwplialnent PMlled on affidavit 
danying wi agreement with golioiters for defendant, as averred in 
these affidavits, 

Bay 3, 1924, defeniant presentet Ker bili fer review in 
whieh she set up the whole preceedinge in the former eumuise, tee 
gether with 211 the ewidenes taken; that the decree wae sntered 
without notice, oe war aleo an order for «= writ ef assistence, She 
peints eut that comelciment's bill elieged that the resi estate on 
whieh she rerided wae cened by beth ef tham in joint tenancy, and 
that the prayer of the bill wae that the property aneuld ce partie 
tiene? and ola; that in her answer te the bill she adwitted that 
they were Joint ownere and «verred that the oreperty and buliding 
were purchased through their Joint industry; thet ake made thie 
aame allegation in the eroce bill and that conmliainant in hls 
anaver to the eros biil stated that he "sdmite that he and the 
eress-compiainant held joint tithe in the fel owing deseribed 


veal eatate. wiz.": that the deeres is therefore erraneous in 
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finding that the title waa takes fer convenience, and that she 
should convey the same te hin, ete, 

Wve. Lebaan comtends in the first oslaee that the court ex- 
ceeds ite jurisdigtion in that the prayer af the bill was to partie 
tien and wel) the real setate, alleging that the same wae held in 
Joint tenancy, while the dweree Finds the land to be the exolusive 
Property of sompiainant, & claim net made in the bili; that the mae 
ner in whic) the deerse was chtained amounted ta a fraud om the 
eourt; that the entry of the 4earte -vitheut nelice was fatal to the 
Jurisdiction of the eourt and that the eourt erred in refusing te 
grant the motion te vacate the decree ond in denying te her the 
right te file her bili af review. 

Compiainant haa appeared by his eolieltere im thie court and 
Fequested and obtained additicmal tine in which te acewer the brief 
of defendant, He has ast, horvaver, seen Tit to make use of the 
privilege thus granted, sitheough requested but net ordered ge te de. 
In the absence of any agciatence by # brief fron the party was eb- 
tained the 4eeres, we ore Aivsoased te Tollewv the rules af thie ecurt 
that a stuterent made by an appelisnt may be tuken as agecurate and 
sufficient unles* the oopoging sarty pointe out #eherein it is image 
eurate or ineutfieient, 

The failure to cive notice te defendant ef the entry of the 
decree ae prepared after the hearing ae required by the rales ef the 
court, the sericugnees ef the charges mode ugulnst defendant and her 
evident intention, maniferted at ai) times, to dafend againat then, 
the interest of theee minor childrem whieh 14 is the duty of the 
State te protect, the fact that the deerse without prior netice and 
without even the claim being sade in the 6411 deprives defendant and 
her foeily of the neme in whiek ehe renides, the evident purpore te 
coneaal the fact dusing the term the deeree had been entered, + #11 


ceonetituted fraud upen the furigdiction of the court whieh eannet be 
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tolerated, The suthorities are overwhelming ‘ the affest that 
even after the term a judgment or decree entered under much eire 
cumstances will be set aside, Caswell v. Caswe}i, 220 Ill. 385; 
Burton v. Perry, 146 111. 108; Korth Avenus 
986 111. 375, and see numerous authorities cited, Amerisam @ Engiish 





Enev, of Law, vel. 17, pe. S28 te 427, 

Boe these reasons the erder denying deSendant's motion te 
get aside the deerce will be reversed and the gause remanded with 
directions to the ¢hancsller te set the deevee aside and tae 
gause for hearing om the serite. 
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Th an action on centract of the firet clase in the Hunielpal 
eourt, at the elose ef all the evidenes, upen motion ef plaintiff 
the court inetructe: the jury to returm « werdiet in faver of olaime 
tiff for $7468.50, everruled motiene of defendant for a Jadgment in 
his favor non obstante veresicte wii entered Judguent for that 
ameunt. Defendant srayed an seueal, whiecn was sliewed on filing « 
bond for #8006. The apgenl was not verfected, bul tiie waht ar 
error of a later date wae sued out, Defendant arguee that the 
judgment should be reveraed. 

the etatecent ef claim in substonee everrad that DPecomher 
13, 1927, Hlisabeth 7, Uni, as evidence of uw just indertedness, 
executed two promissory motes duenwribed ag A and 8; that A Wee 
for the sum of $244) due ene yearn saiter date, amd B for the aum of 
$7600, dae five yeures after date; that both netes provided that 
until maturity they would draw interest at 6% per annum and after 
maturity at 7% per annum; that to secure the payment of these notes 
she, on the same data, conveyed to Henry 7, Jseger ag trustee cere 
tain presiees situated in Cook county, tllineie; that thie indebted. 
nese rewaining uipaid, kre. Jhl on February #0, 1929, by warranty 
deed conveyed theses presises to defendant Ami Sskiberg and his 
wife, athilda, since deceaned; that defendant accepted the dead 
and then and thereby ageumed and agreed te gay the indebtedness; that 


plaintiff ie the owner of the note for $7000 and the interest eoupen 
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representing interest which matured thereon December 15, 1952, in 
the sum ef $210. The etatexent averred thet plaintiff claimed 
$7210, with interest at the rate of 7% per snuum from December 15, 
1932, Copies of the principal nete, interest nete aid warranty 
deed vere attached te the statement of claim and madé « part of it. 
Defendant filed an affidavit of merite which wse stricken 
end later an amended affidavit which in sibstance averred that 
he and hia wife dutnilda merely purehoeed from Bre. Uni, « wides, 
on Pebruary 6, 1929, her eculty is the real estate ¢eseribed; that 
neither defendant ner his wife assumed and agreed to pay ony ine 
dettedness secured by any encumbranes se part of tue conaideration 
relating to the purchase; that it wae newer understesd and agreed 
beteeen Elizabeth #7. Uhl and defondsnt and his lete wife that they 
should ascume and agree to pay any encumbrances referred te, and 
in particular that they 414 not assume or agree te pay the indebte 
ednesn sevured by the trust dead to Jaeger, 

; Sefendant averred he wes corm im Sweden and reade Enyiieh 
with great difficulty; that Ae wae net represented by any attorney 
or person having knovledge sf reai seetate mattere in the treneace 
tion in question; that om aliermey ef the law firm representing 
Plaintiff teek and reeeried the warranty deed witheut reading or 
explaining the nature ef ita centente te defeidmnt er hie wife; 
that he 414 net read the deod and A214 net know and was net infermed 
that it contained any alleged aseueptien and agreement on their part 
to pay ony indebtedness secured by existing encumbrances, ond de- 
fendant never wae wiliing te accept and would net knowingly ses=pt 
any Warranty deed containing such aseumption; that the granter in 
the warranty deed ware not entitied te nave inserted any such aseump- 
tion because the grantor had not bargained for the same; that the 
indebtedness wae inserted in the warranty deed threugh freud er ine 


advertence and was net sinding. 
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The amended affidavit of merits further averred that he 
firet obtained knowledge of thie assumption clause in the deed in 
Geteber, 1952, wid thereupon he wae and et11i ie ready, willing and 
able to rescind the deal for the purchase of the equity but that 
Blisabeth *. Uni ia unable te return any consideration paid by him 
for the conveyance te him and hie wife, 

The affidavit eet uo the further defense that the notes ne 
longer evidenoe any existing indeetednesa, because plaintiff brought 
euit on these notes against Midgabeth ¥. Uhl and judcmont was ene 
tered in faver eof plaintiff sgainet her wpen said notes and the 
netes have been merged in the Judgment; that defendani did net knew 
whether plaintiff was still the ewner sf the fudement. 

The cause wae tried by a fury with results ae heretofore 
stated. Defendant cettends in the firet claee teat when a Judgoent 
hae been taken om a prosiiseory nete, the note bevcmes merged inte 
the judgment; that it le no longer evidence of indebtednesea, and 
thereatter no guilt at law can tbe maintsined on such note. He 
cites authority sueh as Bart v. Seyomur, 147 Til. 890; Jogeiyn v. 
Shite, 261 11. 16; Sears v. Kiehela, 175 tli, apo. 440; Kelley v. 
Mopks, 264 111. App. 408, 

he general rule of law for which defendant contends is net 
to be contreverted, hen a note is put in juduament, the note La, 
of course, merged in the judgment. However, here, plaintiff's 
suit is net breught om the netes., The suit isa breucht upon the al- 
lage’ promise ef defendant to aseume ond pay the encumbrances «hich 
existed sgainst the preperty at the time he reesived his deed and 
which are deseribed im the deed, Toe mere Pact that a judgment has 
been antered upon notes docu net render them inecempetent evidence 
for the purposes of proving any material facet. That was the purpose 
for which we assume they were admitted here. Such notes, although 


merged in a judgment, reusin competent ae items of evidence se far 
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as they are waterisl to the iesues, Brows v, hints, 203 ili. 136. 

In view of the instruction given by the court at the clese 
ef all the evidenee, the controlling quest.en in the sage ig whether 
under the evidenee as a wutter ef lav plaintiz? le entitled te re- 
eover from defendant the smount ef the fjudgoent., the facts are 
practically undisputed, om and prier te february 6, i9@Se, Slizae 
beth F. Uni was the owner of the real evtate deseribed, which is 
improved with a two-flat tuiiding. 4% was eubject to the trust 
deed donerited in the statexant of eleim and a junior mortgage fer 
#0600, Defendant and his wife satuil4ds owned « bungalow at 322 
East 80th place, Ghicage, and thie sroperty wes encumbered by 3 
mertgage for $4000, 

Mrs. Ghl and the Dahiberge on that date sitered inte an 
agreement in writing by which ers, “hl, party ef the firet part, 
in consideration ef the covenants and egreesents of the party of 
the second part, the Dahibergs, agreed to cunvey ta the pin bergs 
by statutory €eheral warranty desd, including 611 eetates of home- 
stead and all rights ef dower therein, a5 2 ¢ongi 9 oretsg eae 
the following @oseribed real cotate,* ete. The agrement recited: 

“All iuterest, insuranee proaluas, taxer, ¢te., are to be 
pro-rated to date of ciowing. Seetion ¢1, Townahip 36 serth, ange 
14, Bast of the Third Prineipai Keridian. ‘Subject to {1) all ex- 
isting leases expiring as are, the purcas#er to be entitied toe the 
rests accruing after the delivery o? the deed hereunder, (2) all 
general taxes levied after the year 1927; (3) a2 unpaid special 
taxes and aecesements levied fer imerevesments not completed at the 
date hereof, end any unpaid instalinents of special taxes and epe- 
ial assesacents for imprevenents completed at the date hereof, 
falling due subsequent to the date hereel; (4) any party “all 
agreements of record, te bullding line reatrieticns and tuliding 
restrictions ef reeerd, od te a first mortgage of $7500.00, 3800,.06 
4ue December 13, 1999 and the balance ef $7UCO,00 due becember 13, 
1939, with interest at the rate of 6% per antum, payable seule 
annualiy; an@ te an unpaid balance of second wortoage ef aporexi- 


mately $2606,00, due and payable at the rate ef 3100.0 per month 
or were, ond interest at the rate of 6% per annum, payable son thiy, * 





The Dsahlbergs on their part agreed te convey by statutery general 
warranty deed, including all estates of homestesnd and rights of 


dower, for « consideration of 88000, the bungalow at 532 Bast 
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Sth place, the contract containing a netation of the right te in-«~ 
wert the legsl descriytion of tke premises later, The agreement 
further provided that this conveyance should be subject te existing 
lessees, cmerel taxes, unpaid special taxes and sesesmmentes end 
party “sll agreements and building lime restrictions of reeerd *and 
te a first mortgage eof 94000, 3250 due in July, 1922, 2256 in July, 
19030, and the talance of $580: due im July, 1991, with interest at 
the rate of 6€ per annum, nayeble semieannually.® ‘The Dahlberge 
aleo agreed te pay ut the date of the delivery ef the deeds the sum 
ef $1900 enth., The parities further sereed that eaeh would furcieh 
gertifieate of title, serehantable sbetract ef title, er merchante 
able guaranty colicy te the reavective precise to be cenveyed, The 
eontract contained ether usual provisions of the real estate beard 
for> of centract and was sxecuted by tne reapeetive varties under 
seal, Pursuant te that coutract on February 23, 1929, Flizahbeth ¥, 
Unl executed a warranty deed of that date conveying to Seblberg and 
his wife, for a consideration of 310 and ether geod and valuable 
eonsideratiane, ag joint tenante the sroperty owned ty her. The 
deed stated that it wae “subject to all tames and aasersoents due 
after the year 1924, and to a firet mortzcage of 37500 secured by 
trust deed te Henry ?, Jaeger, trustes, dated December 13, 19°97, 
Becument ke, 9871557, snd to the unpaid balasee ef tue junior 
mortgage trust deed te Henry F. Jaeger, iruceten, dated April is, 


1926, Decument Ho. 9995080, a1] of which the grantees borein assumed 
¢," The deed wae duly signed end seknowledged be- 





fere @ notary publie and recorded in the reeorder’s offices ef Cook 
gounty on Pebruary 25, 19%. 

The transaction between thease sarties eneme te have been 
closed Barch 2, 1920, at the Guarantee Truet & Savings Bomk, now a 
part ef the Chieage City Bank & Trust Us. tr, bietfer, «he wae the 
aitormey for the tank, took eare ef the transaction, and Mra, Ubi 


testitied, “Hr. Kieffer explained the thinge to us," A statement 
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(prepared by the attorney) was rendered of the transaction. Mrs. 
Ul wee named as the aelier amd was credited with the purchase 
price of her real estate, $16,000, and wae charged with items euch 
ae taxes, insurance, ste., of the tetal ameunt ef 914,650.01 and 
debited with a first mortgage ef 37500, a eeeond mortgage of $2600, 
acerucd interest on the firet mertgege of $43,75, aceruced interest 
on the secend mortgage of 29,66, general tuxes srorated $131.21, 
epecial assesanents of $1600, cash paid $5,6309.%. ‘the parties 
ehared the expenze of Xr. Aleatfer's gervices, he, apparentiy, repe 
resenting beta ef then, 

Dahlberg's testiaeny is to the affest that nething whatever 
Was aid at amy time sbout the payee! of the encumbrances on the 
premises conveyed. The deed Trem Eres. UAL te the Dahlbergs eas 
taken to the recorder's office and after being reeerded was depomited 
in the tex belonging to the Guarantee Trust & Sevings Dank, Gehlberg 
gaye that the deed was taxon to the reeorder's office by some eupleyee 
of that bank. The oricinal eontract fer the exehsnge ef these prope 
erties wae drawn by = clerk in the bank ond was signed by Dehlberg 
there. de saye that nothing was said about paying the aortvage on 
the Uhl property; that he never read anything in the deed when he 
get it at the bank and that he did net anew ahout the aseuaption 
Clause in the deed untii he wan sued. At the time of the triel he 
wae 72 years of age, He was bern in Sweden and was 23 yeara ef age 
when he came te thie country. He left the preparation of the dewd 
and the etatexnqmts to br, Lieffer, te whom beth he and Ars, Uhl 
paid atterney's fees, ie hoe owned some real estate, cuned a store 
on Waleted etreet, wulit three bulidinge and had been im the hard- 
ware business for about 22 yeare. Ae got the deed From the bank 
after it wae recorded, took posseasion of the two-?lat building, 
rented out the tep flat te lire, Ubi fer sla months, cell¢eted the 


rents from the other flat amd paid taxee for the years 1925 ada 1926, 
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the g#eend mortgage of $2600 on the property, $500 en the firet 
mortgage and the interest avery six sonths on the first mertgage 
until the Secenber prior te tue trial. He reecived from the bank 
a copy of the etatement and netiaed tual it eaid, “Firet mertgage 
$7506, * 

fhe question for determination here ile whether on the une 
eontradieted avidence defendant is liatle. A@ already sald, he is, 
ef course, net liable om the netes besause he did net execute then, 
and if he ia to be held lisble it must be by reason ef the contreet, 
express er impliecd, whereby he assamed and agreed to pay the oneume 
brances against the preperty he received from Are, UAL. 


in the comparatively early case ef Lemetees 





Thi. 642, our Gupreme esurt anid saiter reviewing autherities fren 
other atatess 

"411 the cases cited on thie point are to the same effect. 
Shere the payment of an outetanding mertgege is part of the our- 
chase price sf the land, the lew will imply on agreament te vay ite 
fhie ease is entirely different.” 

in Drury vy. Helden, 121 [1l. 130, the court seid in sub- 
etanee that when a party purchased presises which sre engumbersa 
and aneumed the paywent of the indebtedness as a part of the pur- 
chase heney, the premises purchased were in nie hands a primary 
fund for the payment ef the debt, and thet it was hia duty to pay 
it, amd added: “and the rule is the same, although there be no 


ateunotion of payment of the indebtedness, if the purchase be made 





expreesly subject te the incumbrance, and the amount ef the in 
od 48 ingluded in and forse a part of the 

: jon of the convey ibhy Vv. Saluer, supra; coms togk 
¥_ Hitt, 37 Lil. 542; fowler v. Fay, 62 id. 375; Huggeli v. Pistor, 
supra; Ferris v. Crawford, ®? Denio, 5P4.* This seems to be the 
rule folloved in eubsequent eases. 


Defendant cites Rapp v. Stoner, 164 131. 614, where there 








wae & contraet between the parties for the exchange of land. The 
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conveyance stated that the tlile was canveyed subjest to the ene 
eumbrances, The deed there, unlike thie ene, however, 414 net con- 
tain any elause whieh aeoumed and agresd te pay. 

Defendant aleo cites Siegel vy. Herland, 161 111. 107, where 
there had likewise teen an exchange of property and several eubse- 
quent grantees, The eeurt said, siting autheri ties: 

"Je sustain the deersa, the acts proved must smount te an 
agreement to pay the $28,060 upon the debt secured by the trust 
deed. It is true that « eentrast say be implied, snd that if the 
amount of an encumbrance is included in and forme a part ef the 
consideration which a grantee promises to pay for premises, and ne 
retains that sart of the purchase price, the Law will create a pere 
sonal ilability sagainet hin, ¢n the ground that he hae agreed te 
pay such indettedneas, In sueh a ease the Law eregumes that the 
grantee has agres’ te apply the money so retained fer the purpese 
ef paying the encumbrance, “Gither there must be an exoress age 
suaption of the indebtedness, or the amount suet be ellewed in the 
purchase price mo thet the law will imply the promise, * 
the defendants there were not held liable, the epinien pointing out 
that “neither in the contrast ser im the deed, sor in the subse- 
waomt deed te the Silegels, wae there any aewumption whatever af the 
debt seeured by the trust deed or ony syreement te pay it er any 
part of it.* 

Eay v. hobdell, 213 i11. 369, is sited by defendant, bat 
that ie @ case where the title ta the property conveyed was taken 
in truet for eertain orediiers at an agreed price and the party 
taking title was hel4 not lisble under the ecireumetonces, The 
court said: 

“The rule te be deduced fron the autherities ia, if the 
vendee of land enewabered by mortgage or trust deed purchases only 
the vendor's equity of redemption, he is net pereonally liabie te 
pay the encumbrance resting upon the land unless he expressly an- 
gumed and agreed te pay the same, if, however, he purchases Land 
Tor ite full value and retains in his hends, out of the considera. 
tien, a sufficient aus to satisly the encumbrance, he may be held 
personally liable for the payment thereef, even theugh he has net 
expressly agreed to pay tue eneuwsbrunee reating upem the Land, * 
the deed in thin case did not contain any agreement that the grantees 
should assume the enowsabrances, 


Fearn, 107 1h). G2, the question was 
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whether a defenaant who had defaulted could be held liable ucon a 
foreclosure for a aeficiency decree. The court held sgeainst the 
eontention of the defeniant that the statute of frauds was not 
apolicable, but as the bi}2 41d not allege that the defendant had 
signed or sealed his deed, or that tie deed was delivered to nis 
and he had aceepted it, he wae held not Llisble. That ease alse 
held that the mere recording of the deed did mot constitute an 
acceptance under the clreunetances thore spo¢aring, although three 
of the fudgee dissented, Similar in effect was Kreidjer v, Myde, 
120 Lil. App. $05, whieh defendant aise cites, 





Bpler, 196 113. App. 615, the defendent was 
held not liable where it appeared thet the eleuse was fraudulently 
placed in the deed by the sgent of the plaintiff. The defendant 


was alao Held net liable in Ber 





t, 211 Tir. 263, 
where the purperted deed which contained the afeusption clause wae 
in fact net an absolute deed bul a morteage and hed newer been in 
fact delivered. 

Wilson v. Mundy, 232 111. App. 575, ie another case where 
the defendant wae held mot liable on « defieieney deeres by the 
Appellate court for the Second district in an epinien which reviewe 
many of the cases on thie subject, it wan undisputed there, however, 
that the question of whether the defendant shewld assume was dige 
cussed, and that the defendant had stated distinetly that he would 
net enter inte sny contract by wuieh Me would a¢sume the mortgages. 
There wae aleo evidence tending to show that the clause was inserted 
surreptitiously and @witheut the defendant's knewledge. Moreover, 
it there appeared that the defendant hat never reeognized the ine 
debtedness by making amy paymente on it. 

The eum and substarice of all the cases seems to be that 


where it appears that the transaction ie in every reepect free from 


fraud or mistake, wi4 ehere it further appears that the purehare 
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price of the oreperty is definitely agreed upon and upem the comphe- 
tion 4f the transaction the oneumbrance ig treated by the parties as 
a part of the consideration smd the grantee secepts a deed eentain- 
ing a specific agreexent te pay the *hcumbraices and thereafter 
reecsguizes the ebligation by making paymerte thereon, he will be 
held liable upon the theery that Ke Bas assumed and agreed te poy. 
in i am ¥, Pingkerd, 304 Til, 449, the defendant had been 





held lishle by the trial court fer a deficieney decree, and the 
Supreme court sald thet the only question involved in the esee was 
whether or net the sesenting ef title te the pregerty ana taking 
the benefit of the rente arising therefrem, together Fith payment 
ef $1000 on the mortgage, smounted to en acceptance or ratification 
ef the clause in the dee4 reciting tast the tonveyance wae mamde sube 
geet to sil encusbrances of record, Waich the grantee assumed and 
agreed to pay. The court then went on to say thet such agreement 
must be based on oufficlent comaiteration, and that sometuing mere 
than the mere insertion of the glauce that the grantee assumed wae 
neceewary. The court sai4 that wiless it be sheen that the grantee 
in s deed has some reagon te surpese that the deed te hin contained 
& personal contract om Hie part to pay = Rortvage or other lien on 
the property traneferred, wid that he ecsented tierets, he cannot 
be held, at a matter of law, to have aseuned such obligation, and 


*Apolying the above rules to the ease <t bar, we come te 
the question whether or sot there ie in the record evidence shoving 
m delivery and acceptance «f the decd containing the aseumption 
Glaus¢ and asesnt therete. Sefendant in errer offered no evidences, 
and, a8 we have esen, the plaintiff in errer's evidenee shows that 
the 4efendast in error nad nothing to 4¢ with the tranefer of the 
property to her. There ie ne direet evyidenee showing that ehe knew 
anything about the ansunuption clause in the deed te her, the took 
title to the property, horever, received the rents therefrom and 
paid taxes theresn, and while she, under the rues herein referred 
to, had constructive notice of all the eonditiona ef the dead, such 
Tules 40 not co to the extent ¢f entablisaimg an agreement on her 
part to be personally listle fer tae payment of incumbrances against 
the ot in the absence of orvel ef some fact or clreumetance 
fram eh ouch agreement on her part can be shown. The evidence 
shows that by letter she sent a payment of $1000 en this mortgage. 
While the Letter is not in the recerd, from the testimony relat 
thereto it is evident that it vee written by dafendent in error 
and the money sent by her personaliy te apsiy on this mortcage, It 
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does not anpear that the money came rem tae reuts of the property 
or from any other seuree axeept the personal funde of defendant in 
error. She contends, hewevar, - and im tale she in supported by 
the Appellate court, - that this is merely an evidence of a desire 
on her part to free the property of the lien and not ewidenee ef 
agveptance on her part of the agsumptien clause of the deed. 41th 
this we eannet agree. In the absence ef any proof Limiting the 
effect of suck paynent, we are of the opinion that it must be taken 
ae an set of assent on her part to the assuaptien clause ef the 
quiteclaim deed te her. ‘his payment undoubtedly establishes actual 
knowledge on Aer part of the existence of thia mortgage, It alee 
negatives any repadiaticn of the angumstien clause in the deed and 
eonstitutee evidence of gondact om har eart denuting on aceeptance 
of such clause," 

Applying theee rulcs to the Peete of thig case it appears 
from the uncuntryadieted proses that tae purchase price of this 
property wag $16,080; tint the enewabrancee on the property were 
eredited to defendant as a part of the esmeaideration fer the anus; 
that he tesk « deed after it was reeerded ond tuek nosteesion of 
the premises and for several years continued to make payments upen 
these snoumbrancea, Sin conduct speaks such Louder than any words 
end shees conclusively the acceptance by him ef tas dard with knowk 
edge, a& 6 must presume, of the assusetion clause, The ecenveyanee 
by the grantor wae o sufficient comsiderstice for his promise, 
Dean vy. Yalker, 107 111. 540: Daub y. Hnghebagh, 109 111. 867; Bay_ 
Mo Wilisaee, 112 1ll. $1; Yebster v. Fieaing, 179 f21. 140, The 
amount due was preved by competent evidence, and toore ia no error 
in this record shies reqgaires a revergal. The judoment ia therefom 
affirmed, 
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BR, PRESIDING JUSTICE RATCHETT 
DELIVERED FHS OPINIO® OF THR COURT, 


GEORGS ¥. GRIFFITHS, 
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Appellee. } 


February 16, 1955, plaintisr, Paysell ‘inkeff, an attorney 
and sceountant, sued defeodant, George ¥. Griffiths, in an action of 
contract in the Bunicipsl court. ‘he etatecent of claim alleged a 
balance due on account of services rendered in penalf ef a certain 
estate of which defendant was trustee. The claim was for 5702.65, 
and the affidavit of Wr. Tinkeff wae attached to the statement, in 
whieh he everred that this amount was due after allewing a11 eredite, 
The statement wae stricken on setion of defendant, ond May 19, 1933, 
plaintiff filed an amended statement setting up the alleged services 
in detail and naming George ®. Griffiths, trustee, as defendant. AB 
affidavit eisiier to the former one av to the umount cue, ate., as 
attached to this amended statement. 

June 1, 1933, defendant, as trustee, filed an affidavit ef 
merits te this amended atatesent, in waich in substance he denied 
the making of a contract of employwent, such a8 es alieged in the 
statement of claim, but averred that 4t head been agreed that the ser- 
vices of plaintiff should be paid for by the different beneficiaries 
ef the trust, defendant nimeelf teing one of these beneficiaries and 
the property of the trust having peen dietrituted te theae resoeetive 
Reneficiaries, ‘The affidavit of merits averred that plaintiff had 
renderea a bill for defendant's share for these services to defendant 
in the eum of $692.43, which defendant paid, and that he was therefere 
net indebted. 

There was a motion for plaintiff to etrike the affidavit of 


merits, which was denied, Tas cause was set for nearing but continued 
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from time to time, and on July 14th, in the absence of defendant 
oY anyone revresesting sim, the esase was ivied before the sourt, 
There was a finding fer plaintiff in the eum ef 9709.25, and Judge 
ment entered therefor, 

dAuguet 19th thereafter defendant saved te vacate tae 
Judgment, and Aauguat aiet defendant by Leave filed hie patition 
with certain affidavits in support of his motion. Plaintiff aade 
& motion te reassign the case to Judge Lyle, who entered the fudze 
ment, and hie motion was detiied av wae also » petition for a 
change ef venue from Chief Justice Soneteby, whieh wae Plled later. 
The Bearing on the motion was continued from time to time. Plaine 
tiff made o motion te strike the petition, whieh was denied. the 
mammer of the hearing was anomeious, in that while censidering the 
motion to eatrike, the court st the requcet of plaintifY aise heard 
oral evidence, At the consiusion of the Hearing he entered an order 
vaesting the judgment and eetting the cause fer trial. From that 
erder plaintiff preoseeutes thie «wepeal. 

While the hearing snd precmedings are in some resseete une 
usual (fer whieh plaintiff was largely responeible), we think the 
sontreliing facta are not doubtful. Oefendant bad Tiled an affida- 
wit of merite, which if true wae « complete defense to plaintiff's 
Glaim, fhe enuse had bean get for trial, and defendant's attorney 
hed appeared from time to time indicating ap intention te defend 
againet the claim. Une continuance, at least, was made at the ree 
quest of plaintiff, The cause Sod been set for trial in reom @02 
before Judge Lyle July 14, 19335, weies was Friday. friday and 
Saturday were the closing daya ef court preceding the summer recess 
fer cases in which, Like thie, the omeunt invclved exceeded $200. 
Such eases, agecrding te the practice ef the court, would be eon- 
tinued autematicaliy te seme day in the fail (or during the summer 


set for some certain day in the fall), ond at that time a general 
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erder of the Kunieipsl court advised atterneys to check up the files 
im August or early in Septenber in order that these dates might be 
ascertained. 

The petition of defendant averred that on different days 
prier to July 14th, one of defendant's atterneys made inquiry of 
the clerk and was informed by bi« that the case "ould net be tried 
on the 14th but thet he sheald exanine the filbos in August or early 
in September to learn upen whet day the case woul? be tried. it 
alee averred that defendant's attorney sopesred im court personaily 
July 14th ond inquired of the clerk an to the dienosition of the 
esuse and wae inforeed that 1% hed een continued until fell. The 
averment of the petition that defendant had no agtuel knewledge of 
the entry of thie judgsent until the service of am exeevtion on him 
on Auguet 17, 1934, is not contradicted, al theugh practically ef the 
end of the preceeding leave wae given glaintiff te file an anewer to 
the petition. 

fhe clerk of the court testified that ke did met have any 
reevllection of talking with defendant's attormeys. The reeerd 
shows, however, thet §1 cases were on Judge iyle's Gali at this 
time and that thia one was Ko. 26. Reeslleection by the clerk ef 
everything that occurred in eonnestion with these eases on this hot 
July day would be unusual. In addition te the testimony of the clerk 
plaintiff hiweelf testified, and his testioeny gives a quite vivid 
picture of what actually cecurred, In brief, 4 cisrk from hie of 
flee teok eare of the ease before Judge Lyle while nieintiff ware in 
the Prabate court engaged in » matter there with Kr, fischer, whe 
had charge of the case for 4efendant before Judge Lyle, Plaintiff 
gaye thet he 414 mot know that Ur, Fiseher was personally hendling 
the case, but he ¢i4 know that the firm of Campbell, Chithere & 


Fischer represented defendant, Plaintiff went from the Probate 
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ecurt te the courtroom of Judge Lyle but aid net make any effert te 
inform defendant's attorneys aither by ‘phone or etherwise, He saya 
that when ke apseared before Judge Lyle the case was ealied and dee 
fendent wae called; that the Judge aeked bim (pisintiff} what wae 
the nature of the claim and that he replied it was fer accounting 
fees and the amount was $702.65; that the Judge agked if there was 
any interest claimed and he replied there wae 5 per cent, and that 
the Judge directed the judgment be sntered fer the avount of 
$702.65, plus interest; that subsequently upon rechecking the 
amount, “we netieed that there wae =n error, snd the correst amount 
should have teen $709 and that wae the ameunt that wae finaliy 
entered on July 14th. * 

it does not appear that any wituees was sworn, although 
there wan an affidavit of serite on Pile woleh decided that anything 
whatever wae 4ue. An ex@iination ef or, TinkeSf enieh aeppvare from 
an additional abetraet: filed ie aa Followe; 

"fhe Ceurt: @. Mr. Fitness, you knew whe the attorneys 
for the defendant were, did you not 

A. I knew who the attorneys vere, yea, sir, 

% Did you nake any effort to reach then by telephones 
or otherwise? 

A. Ho, six; because ve were busy on the 14th of July; 
that morning I was tusy im a hearing with this ecuneel, Kr. Fiagher, | 
in the Probate court, and we had cur «« one of our clarke upetairs 
te keep the calendar open on thie account, and the fact i new re- 
member that the cage wae vat down for seme subsequent duy and then 
wee sat anide. 

q& You mean the 14th’ Ae Tes, 

&% it wae set fer some subsequent date? A. Yau." 

Cress examination by Br. Fischer: 


“ir, Fischer: ¢ And you gaid ssthing whatever te me that 
morning aheut having thie case on call er making any motion fer an 
8s parte judgment, did you’ 

Ae I didn't know that you were revrementing him. 

& Yeu knew--the firm of Campbell, Cliituere & Fischer, of 
which firm I am a mecber, were the attorneys for the defendant in 
thie case? fe You, eir.* 


The plaintivf aaye that the Judge directed that the judgment 


should be entered for $702.65, plus interest; that ha first eomputed 
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thie as $824, ond om reehecking neticed that there was an error, 
and that the amount should have been ¢7799, and judgeent fer that. 
amount was finally entered. Se witnegs Wase avorn in the cage, 
That the whole procecding aesianted te a fraud ie apparent Trem 
an exacination of this reeord, 

A woluminous brief bus been Filed citime the i sading 
gases on proceedings under eection $9 of the Practiee act and 
ville in equity te aet aside judmaents, Aone of them is agpli- 
sable to @ situation like this where share srnetics was indulged 
in and where the record indicates that the Judgment wae entered 
without jurisdietion. Courts have inherent power to protect 
themselves from this kind of wraetice and should exercine it 
without fear or favor, the order enterad dows not deprive 
plaintiff of any substantial right. It nerely provides that he 
may present hie case end have it determined according to the law 
of the Land - a right of which he was giad to deprive the dee 
Tendast. 

¥or the reasons indicated thie Judgment ef the trial court 
ie affirmed, 

ABYI RED, 


O'Genner and Xetureiy, JJ,, concur, 
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BR, PRESIDING JUSTICR BATCHRYT 
GELIVERED THE OPINION GY THK GauRT, 

This is an appeal by deferdant fres a deereo awarding te 
complainant an accounting fer balf of the gross preceede arising 
from the sale ef a book known a6 “The Ocesetiate,”* and reereferring 
the couse te a maeter to state the account betvreen the parties, 

The cause fae Keard upon e@xeoptione of defendant te the re- 
port cf « master in chancery, te “hom it Sed been referred. These 
exceptions were overruled, and « deeree entered in conforaity with 
the recommendatione of the master, 

The faets aa alleged in the bili and found by the master 
are as follows; 

in April, 1928, and fer severei years prier therete, come 
Plainant was engeged in tesehing atid demonstrating the art knewn 
as “Beauty Culture.* Defendant corporation was engaged in the 
businese ef sanufsacturing, teenstrating and selling beauty ecultare 
equipment and machinery. William Meyer waa the president and mana 
ger of the corperation and Hud full charge of ite business. fhile 
compleinant was engaged in teaching and demonstrating she compiled 
a set of notes covering the art, whieh were used by her in teach 
ing and desonstrating. Ghe taught at the Weneel Yay Sehool of 
Beauty Culture and ele#ehere, 

In the early part of April, 1925, ehe had comferencee with 
Meyer, who represented defendent, concerning the cenpllation and 
publication of her notes in tack form fer sale to the general pub- 
lic. On or about April 14, 1925, an oral eoutract was entered inte 





ue 





— wat 
| eae rs 8, ORD east 
cnipiniies einai insu ¢ damon wed ty aia. 
q a uaa 1 Site 22 gituae ‘aw oe 
& “Pets, ‘ fe “steifeah iy nar 
_4 AUD ae “so Aout o ia ie aa mane 


Ok OLE aE. 


| of “galburs setoos és oot Saabon'ten od taoqun ae el ‘sist 
antatie ahoonorg aaoty eas te Teel ‘tat snttauseoa te ‘none eion 
gabrxe 201-07 baw *,saltemeos ‘oat ee moa hood a te oy eal nen 
.20Ret0G ead neared tavcoon ents osage ot hues « ‘oe eauao eae 
«ot ont a Snediio tor Yo eaolsqnaxe Og ss ised ew nears ‘ont en 
onosti shorn tex ‘med bod 22 0a es sere aiaite ah tefsen fofuan a Te Ree 
Pie ee em te = 


std bw Ytowotaee ab dexpeas anaeah a hae sDeterteve 
* Pat a rige S 
steteea ast 10 ‘anol ta ‘a 






fg ape. ¥ g 
eeteen ont ee ‘bawet bas Lhd oda ad hogetin ie aban, od? more 


ede sa a 


Saye ys te 
aa oS 


: porn , ogee? toltq waney Leteves 262 bain .esee , tbxga 
awomk Ld wats goisertanoeh hae gakdenos nt hegogns aaw 
its ma begeane war noltereqtos faohoo tet ° enw ted a oo 


etht uo ysuwed gatiion bie seen _——— ‘te sanalaud 
Lat he gia Pps te oer ' 






i phd es 
ane 2 





-stas: Bae Sanhblesig ed? anw veyed wn bEA® ersahionn 
eLin® ,agenioud ati to ogredo ifwvt her baa solsateqios ols to 123 


ete taaes 


kettqaos oe yaltarzanpuoh baw gations? of begegae sew trantatgaee ~ 


eigas? ah war ed heoaw otew codne ,f94 ef yolueves. aston to ten a 
20 Loaiiee ya eunoW oat Ya digund ats mepatpnionide bend ant 
Hflw eeanetetaod Red ode ,OROL ,Lhaga to teen y fear — . laced 
bas noltaligess sat guiwteenes if oebae tok bedaeaetqer octw se 
-duq Leweapy 9a¢ of Len 9% meet Xood ak eodor ans Ye aelsaod a 


otal here2eo saw Sonxctmen fete oa 860 bk Lheek dwode te 0 











between the parties whereby it wae agreed that eoeslaiaant weuld 
permit defendant te uee her netes in and about the eompilation and 
publication of the teek; that she would enter the employ of de- 
fendant and would teach and demenstrate the art of beauty evlture 
under the direction of Meyer; that she woul4 demonatrate and reeem- 
mend exclusively the equinnent auwifactured and sold by defendant 
and that in eoneideration of her netes and her services defendant 
would pay her and she would accept an Tull compensation half of the 
grease proceeds srieing from the sale ef the beoks, plue a drawing 
aecount of $38.8 week and expenses whan out ef the sity ef Chieage. 
Pareuant te the contract she delivered the notes to Meyer 
and under his direetion wrote a texi book known ae *The Goemetiete, * 
whieh was copyrighted under the nase of tha defendant. Defendant 
eaused seven editions of the book te be issued, im ali averoximately 
28,000 copies, These wore printed and offered tor sale snd were seld 
te the pablis. Gemvlaimant hae fully nerfermed her part of the ¢on- 
tract and hag no kneowledg® as te the sxset number of copies or the 
exact price at which they wore sold, or the exact anount received 
by defendant, ae she kept ne books of secount in relation therete, 
bat all the faets are sithin the knowledge eY Reyer and defendant 
kept bocke ef aceount showing the fasts. After the completion sand 
@ale of these seven efiticne of the beok comuliainant fron time te 
time dexanded from defendant om secounting and that it pay te her 
her share of the green proceods arising frem the gales, tut de~W~ 
fendant neglected to make such accounting or te pay such money. In 
September, 1931, complainant left tae empley of defendant and Keyer 
refused te segount to her fer the preceeds from the eale ef the 
book amd teld her that the book was in fact the property of defendant. 
The anewer of defendant #et up a nucher of defenses, De- 
fenédant aaserte that the finding tust the centraet was executed is 


against the preponderance of the evidence and urges that, if made, 
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the agreement wae ultra vires the corporation; that Seyer as presie 
dent wae without sutherity te sake such gontreet, aid that ne such 
authority wae conferred upen him; tist eomplainuit cannet sttain 
equitable relief because of unclean hands, and that the cause of age 
tion is barred by the etatute of Limitaticns, 

The eehtentien ef defendant as te unclean handa is based 
upon the alleget fxet that the material whieh compiainant furnished 
te defendant was not her own but was taken from other hooks and ane 
thoritics. 

There are tre anewers tc thig sontentien, Im the firet 
place, the rule ie applicatie enly where the inenulty of whieh come 
pinint ie meade concerns the very matter about which relief is sought, 
Aesusing that the findings cf the mawter and the decree are correet., 
the supcesed inequitable eondust ie in our epinien tes remete te bar 
complainant from her aetion. in the second place, the notes she 
furnished m4 the beck abe aenisted in preparing fer publication de 
net purport te be more than « compilation of knoviedge on the subject. 
She made no particular claims to being an original investigater aleng 
these lines, but the evidence tends te estublish that with the 
aseletmee of delendant's preeident thie material gathered from 4if- 
ferent scurces was compiled inte a treatise on the subfect ehich was 
mere or Llese uxefal, but whiah at any rate served the evident pur- 
pose for whieh 1t was designed, tiat is, advertising (at the ax- 
pense cf the purchasers) machines, equipment, ets., of defendant 
company. Indeed, it seane te have been a sucgeseful venture. Meyer 
says that compiainant quit the service: 6f defendant voluntarily, 
and that defendant would heave been willing te make use of her ser- 
vices for s lenger time had she wished to remain, We hold that come 
Plainant ie net precluded by any inecuity in her conduct from raine 
taining her suit. 


Again, defendant contends that the alleged agreement was 
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ultra wires the corperation. The charter was put in evidence end 
estates, “The object fer whieh 4t le formed is te manulaetere elec 
trical, medical and selentifie apparatus, inetramente and applie 
ances and to engagé in buying oid s@liing same," Aes already 

stated, this took seme tc Have been well designed for the promee 
tien of the saie of defendant's machines aid apparatus and therefore 
was (we hold) well within the implied if net tha capress powere for 
whieh the corperation wae formed. Defendant cites ts this peint 
Hational tome Bldg. Agsoe. Vv, lowe Savings Sank, 19, Lll. 38; 





Converse v, Mmergon Co., 24% 111. 610; United dtates Brewing Go. 
Yo Delese 4 Sheopard co., 259 1li. 274; Afyicund jome Purghepe & 


Loan Assoc. v. Carroll, 267 211. 346. ‘The lise on this eubjeet as 
develeped in the jurisdictions of the different states and the 
federal jurisdiction ie not altegetner Khareenious ss will appear 
from an interesting diseusnion of the subject in fletener Cyele- 
pedia Corporations, permanent edition, vol. 7, okep, 40. Although 
some decisions in Illinois foliew the ruhe of the federal jurisdic. 
tien that a contract properiy ultrs vires is void, that dectrine 
has been mueh modified, in s#ctien 3546 of the work just quoted, 
the author saya: 


"Adding to the cenfusien and confliet in regard to the doe 
trine of Blire vires, many courte distinguleah between (1) traneace 
tiens wholly outside the cape of the sautnerity of a corporation, 
and (2) transactions whuch, under eome cirewistences, are within 
the authority of the corseoration but, in the particular caee, are 
im excess of the authority ef the serporation beeauze of the pure 
pose of the transaction or otherwise, Stated in suether way, the 
Classification ia (1) agts which cre an abuse er an exeeesive use 
ef powers gratited, ond (2%) acts outside tne chjects of the corsera- 
tion and whelly beyond the servorate perers; er (a) aduse of rower 
as distinguished from {b) eant of power. In ether vorde, the clase 
of ecaseca now under consiieration exbrace theese where the aet ie 
within the powers of the scerporatien fer some purposes but outside 
the powers of the ecrsoration in the particular case, WMiferent 
rules are apciied, in certain conditions, to the two classes,” 


in suppert of thie statenent the author sites euthorities from 
many other estates; these cited frem illineis are Sherrard Jtate 


Dank vy. Vernon, #45 Lili. App. 122; Pac 
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Bationei bive & Ansuity Yo., 46 G11. App. 34, ‘Mven if we enneider 
the contrast Aere made as af abugte of the poewere granted, it would 
net be whelly void, and in view of the fuct that perfereenee on 

the part of ¢couplsinant bas beer sempleted, we cannot doubt her 
right te recever upen it. 

In the mext place, defendant contends that as the cuppoaed 
contract is not an ordinary eercserate tranvaction ite sresident had 
ne sutuority merely by virtue of nie offlee te enter inte it, and 
no authority was conferred ween Sin. In eupsert ef this contention 
defendant eites C. 2, d& Ye H. He Uo. ve. Coleman, 19 ILL. 298; Bere 
shan$'s bationgl 2apk v, jisnols & Uo., 325 111. 41; Independent 
Gli, etc. v, Port Dearborn, ¢to., 311 til, 274. ‘the general rule 
in Tiliaeis ie that the president of « aorperation by virtue ef Ale 
effice is recegnized a6 the Guiness head of the coupeny and eny 
contract executed by him on betel of the corporation pertaining te 
ecrgorate affaires and withia ite geiverai powerw will, in the she 
sence of proof te the contrary, be presumed te have been done hy 


sathority of the cerzoratien and be binding upon it. Guiseley v. 





@e, S23 Lll. 124, We bold teat presumptively the 
president of thie company hed power te sxeeute the contract in 
question and that thie preauspiion Kae net been overcome by other 
evidence, 

The prinelpal ocatention of defendant ie that the burden of 
proof was wpen complainant te make out ner oase by « preponderance 
ef the evidence; that she has Got estabiiened it by sheh orepender- 
anes. in the dansidersiien ef thie question we must consider in 
the iret place the weight whieh sheuld be given te the repert of 
the waster, There hae been some sonfusion in the sutheritier usen 
thie question and seme of the older decisions were te the effeet 
that the finding of a chaneeller appreving the report of & aaster 


Wat entitled to the game weight in ws court of review ag the verdict 





sob hewoo ee TE wove Se vga VET o8m . p95 Wana BoE ket Fies 
bivow ¢k ,betantg uiwwoy O19 Ye enidd an wh’ obibl Orda Soarfoe CHI 
 #@ Somcerse Pree Farle sou't Wi? to wot¥ AF Baw iar Meat 
teat tdveh Senses ow sitinanel ieed aad tradte fare 
: : enti de ali 92 eel devenes of igh: 
hewecque sit ae tat? whanyaeo Keehavteh ,oaly’ teow oi at’ “** 
‘Ses dneblaste 292 mot temsansd ebaxee«6s yreabbto na sen eh Youd¥ilbs 
haw ,92 o8sk thud of 09 tte eld ty aurety Yo eLoten’ wont bn 
aolsapiance elad to. deeqqwe we ets — ‘gaw qeivedtue’ on 
saphaggebal (40 skit 882° 4 OQ. perme ‘we a 
piew Laveceg oct VOPR . ti S28 , 99h teedutee gaet sy 10 
ahd Yo o~tti¥ YW aclsarogios a Yo Cusstantg odd Sedd' so penne: 
Ce Das Yaeqess ed? To best akeataud oa ae bealagosey af aeltie 
0? -gababnttwe’ néleotogees ous 46 tiLome Nada QR WS 
wd Oat OF ,Li8v atoweg iateaey ari abitiv ‘na erties Chae 



























ge ames meee vad 69 pemendd #0 Sehaatitdd “Sle Ss HAE RE 


LMORAIKY 92 noqd gathila'Sd fas aab terested oMtt To’ ‘Wide 
‘eer Clevitqumteta send Biot we eae cert Be og we i 7 
af Soatiace eAf efeooxe of a9wOd hed Yotqamos — 


“at awh Lacow ee i 
oes MOAT  : va outer 
ICE EB RC 
tootie eff wt sxew anote poh tol Le hesavesionetl stolte 








o Yo oaey Ske 





ofa jury. Thies is net the law, the findings of s asester in 
ehaneery are enly prime Fogle vcrreet, ané wnere the evidenee, as 
here, was all taken before the master and nene before the chancel-~ 
ler and the chamecller 414 not ses er hear the witnesses, this 

Sourt ie aot bound te apvly the ruie that « Pinding of the ehane 
eelior wili set be set azide unless it ie ¢learly ond manifestly 
against the weight oi the evidence, Ghiver v. Hope, 289 11]. 624, 
But while thie is the rule the finding of the master io prima feele 
Gorrect and ainee the masier secme and bears the witnesses, that 

faet alec is entitled te proper weight, altheuge net the weight 
which would be given te a verdict ef the jury. Thin is particularpy 
true in a eaee Like thie, “here complainant relies upen en eral sone 
traet and there the evidence ta @ great extent ceneiste af atatenents 
made by her en the one site which are denied by « witnare for defends 
ant en the other, each of the witnesses being unizneached, «neh ef 
them having the aume opportunity for knowledge and each ef them 
being equally interested is the regult of the auit. The contention 
ef defendant is that im such cape the burden ef preeft being upon 
eomplainant, e reviewing court gust Aeld a8 & matter ef law that 

the burden of preef as required of cuevlainant to eatabligh her cage 
has not been met. The cases are rare indeed te which such @& rule 
might be applied. fae resuonableness of the testiseny of witnesses 
and the probability of the tra thfuluese of the narration ef events 
to which they teetify, are, «it many others, satters wsich sheuld 
be taken inte consideration and whieh asy in « proper case away the 
finding te one side or the ether. We have eureYulily reed over the 
evidence of complainsnt and icnat ef defendant, and are iwpressed with 
the faet that her narration is the sere reesonable and probable. A 
perewneive, if net oomireliing, feet ie that she hed prepared this 
material lsrgely before the beginning ef her service with defeniant 
and that defendant appropriated and made use of it and, in fact, in 
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each ef the editions acknowledged her situcranip on the tithe page. 
in this commercial day it is usual fer » persan te pay Ter what he 
receives and unreasonable te suppose that valuable material and 
services will be given vithout compensation. 

& second consideration whieh tipe the agales in raver ef 
eomplainant’s eomtention is the ineonsistency of perts of the evie 
dence of defendant's president, ine fellowing ace unt ef the exe 
asination ef defendant's president will illustrate: 

“ge Lt ie your contention that when you hired her the aue 
therghip of the book was to be part af her duty? A. Eo, wir. 

Ge Weal, you hired her at 753 o week; *hat was she supe 
poaed to 467 A. Firat of all, desenetrate apparatus; jesend. 
write some instructions fer the acpratue showing partioularly the 
mode of » plication of that avpuratus; amd tuird, efter I had dee 
€ided that it would eost more te get out the different bulietias 
covering these instructions, the: to cempiie it in « besk form and 
one Was te write certsein articiee #ith wuien she was familiar and 
i was te write otser articles anc alee te euperviee the work of 
getting out this compendium, * 

im addition te this is the undisputed fact apgearing frem the evie 
denes that at the time compiainant entered inte tha contract with 
defendant she wae then empleyed ty ametuer soncerm for whieh she fas 
reeviving 256 a week. It seems hardly poosible she would relinquish 
this te accept on empleyment in wiieh she reuld receive enly 635 a 
week, the former empleyer was not finsncisily impeccable and some 
time later quit business, but ecmplainant's undisputed teatimeny is 
te the effect that up to the time che geit hor sulary wae pald in ful 

Added te these fucts in the farther one, already sentioned, 
that the master saw and heard the witnesses, woleh mast be given 
some weight. After a review cf aii the record we conclude that we 
eanmuct bold the decree te be againet tne weight of the evidence, and 


for that reason it is affirmed, 
A¥VIRME?, 


Genser and BeSarely, J7., eoxnour. 
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CHICAGO TIZLE ap YAUST CUMPABY, ~~ J A 
a Corporation, } a 







Defendant in Error, / } (x E 
te “ TT fo wUNLotRx 
ve. } i 
} OF CALCAM 
RSLEK G, HESLEY and SUGxe 4, HABLAY, 3} 
Pisintiffe in srrer. 


} Lams, = Es 
24 TAL 


BAH, PRESIDING JURTICR RATCHETT 
DRLIVERED THE CPISTOR OF TRE CounT, 


In en action in contract, upon trial by jury, at the cloee 
ef all the evidence after a wetion by defendants fer sn inatructed 
verdiet in their faver had been ¢enied, the court usem siotien af 
Plaintiff? directed the jury to raturn a verdict for glisintitf in 
the eum of $1176.35. The verdict was returned, ond the court overs 
ruling wotione for a new trial end im arrest, entered judgmont in 
faver of pleintiff for the smeunt ef the verdict. Melendante ask 
that thie Judguent be reversed with = finding ef Taet. 

there 1s praeticaiiy xo conPliet in the evidence, Sugene 
H. Henley ie the husbsad of J#len G, ieniey; they were the owners of 
certain lend ia Cook esunty., Ceteobar 1, i924, they entered inte a 
contract in writing to #eli this land to the Aetna all Bearing Banwe 
facturing Co.; tieir agent and breker im that behalf was one a, KM, 
Bevry; in fact Rre. Henley had shortly before purehased this pare 
tieular piece of preperty through DeVry whe aoted as ner brexer and 
agent, Vetober 1, 1923, DeVry, in the presence of Rugene 4, Kenley 
and by his dirsetion, eigned an application te plnintiff fer a 
guaranty policy in its usual form and in the gum of 9130,i0. The 
application states that the tithe «as veeted in Helen G, Helier, 
“now Helen G. Henley;* that the party te be guaranteed was the Aetna 
Ball Bearing Bfg. Co., a corceration of Illineis, the application 
was signed, “A, i, DeVry, wpplicant, addrees 474 Wrigley Pidg., on 
behalf of Helen G. Healey, or Helen U, Helier.” Kr. Serdneld, ute 


torney for the purchasing corpersiion, was present at the time Br. 
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Htemley diracted DeYry te sign thie application, UleVry had a charge 
account with plaintiff, ond the esiley woe iseusd and delivered and 
charged to hie account, Henthhy bills or stetenents for services 
were rendered to kim, in these etatexents were included tne Shur ges 
for the guaranty poliey, services, ete., retidered, om account of 
whieh plaintiff seeks to revover, Several such bills were mailed te 
Devry. iater plaintiff mailes a bill fer these services te Sugene 
kh. Henley, and thereafter & bil for the sage was gent te Helen G, 
and Bugene &. Henley. #lalntiftY 414 net carry & charge aceount with 
defendants oY either of trem, The contract between the Henloye and 
the Manufneturing Co., by *hies the Hebleys agreed to convey thie 
eal estate is in evidence. It srevidew tha: the venders agreed te 
deliver s "guarantee oolicy of the Chicege Tithe & Truet Us., in ite 
usual ferm.* It eontaines ne srevigion by «hich either an abstraet 
er a eertifiaste of titie from the Terrene' office might be subatie 
tuted, Thies contract, with a cheek fer 25,000 to tae order of 
Bugene 5. Henley, leas $5 escrow fee, wae on the date of the centragt 
deposited in eserow with glaintifY, 

there ig preel that the poliey was delivered to attormey 
Berdheld, and that the emount fer which pluintiff sues is the ueuak, 
eustemary and reasonable eharges Tor the services rendered, 

One Hamiilten ras sredaced az «o wlingss for the wuxvose of 
proving conversations and agreements bateeen Amley ond DeVry eene 
eerning the terwe under whieh DeVry wae espleyed to s#@ll the real 
#etate., An objection te this evidence was suvteined. Defendants then 
offered to prove by Hamilton that the agreement between DeVry and 
Henley wae that DeVry wav to receive se coupenestion for bis serviees 
everything over and above $125,000 obtained fron the sale of the 
property and te pay all expenses of the transaction including the cost 
of a guaranty poliey; further, that slaintiff insued billie te DeVry, 


which Hamilton auw, and that DeVry regarded the debt as sie personal 
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obligation. This evidence was sxeladed. 

¥ebruary 9, 1999, sleintiff erete &. &, Heniey in oubetanice 
that DeYry had ordered the guaranty goliey in betel? of Helen @, 
Henley; that the item wee past due wid that if it was not pald 
further setion weuld be taxen. Henley reslied that the services 
Were charged to Se¥ry'a account; that SeVey had beon pal’ the smeunt 
neeeorery te say the aecount, Te tuia Leiter pladatirt replied that 
the files shoved that the guaranty coliey »as erdered in tehaif of 
hra. Henley and inalsted that che reat. 

This cult was begun Lay 4, 2b59, againet Se¥ry, Holanm 4, 
and “azene 4, Henley, The death ef Sevry wae suggeated June lo, 
1929. The cause cave on Yor trial December 21, 1932, but a jurer 
was withdrawn ond leave wae given plalntiiY te Plie an soendeg states 
mens of claim in ten days. The awended etatenmt of wialm was filed 
Beeexber 24, 1932, againet only Helen ©. sad fagene &, Senley. April 
84, 1931, a 4edinun teoued frou the office of the clerk of the Buni- 
eisai eourt te take the 4epesitions of defendants in the City «ef Sen 
York, emd their ¢deseritions were tsben amd returned (so the eourt, Om 
the trial platatiif, ever the ebjection of defenianita, reat parte of 
these devowitionse, At the time the decoeitions were taken evidenes 
had been offered by defendamte concerning the agreements of defendants 
with DeVry, Plaintiff objected at that time ond renewed Ite objection 
upon the trial, and ite sbjectione were eusteined by the trial court, 
At the econelusien ef a1) the evidence taere war an inetructed verdiet 
as heretefere stated. 

Defendants argue in the Pirest clace, that asmuming CeYry had 
autherity te bind Helen @. Henley, it was «t412 possible for tim to 
Beke a contract with plaintiff en Ais ewn reepensibhility, and they 
eite a number of cages to the affeet tant the addition te the signa 


ture of the word “agmt,” or elmiilar @ords, sre mere deucriptio 


personae, ‘hey cite Besd v. ALtgeid, 136 111. 206; thicage Title asd 
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Botfman, In¢g., $36 111. S43, aud many other eagee, Yhey say that 
Henleys had no aecount with olaintiff; thet $5,000 was deneaited 
in ew¢rew; that plaintiff? eculd have retained the price of tne 
gveranty policy, if 14 wished, oid instead ef thie, it eleeted te 
Yeleage the funds im ite porsecsien and to look te beVry fer pay- 
ment. They furtaer eay that sialntiff ewald Bave recovered from 
Devry. 

Fe think it quite unmneceseary to review the eases cited. 
They ar® clearly distinguishable upon the facte and not at 211 sone 
trolling here, The mere fact that tse itene mued for wore charged 
to DeVry'sa sceount would net greoiude a sult thereafter against Je- 


Tendante. White Oak Coal Ga, v. Yortringtan, 15% lil. Ape. 86%. 





In the absonce of proof to the sentrary the contract with slaintiff 
will be interpreted an the agsiication of deYendants, net of DeVry, 
@ince 1t clearly sopeare that Devry acted in the tramesction fer 
disclosed principals. See Kestaieeent of the Law of Ageney, sects, 
155 and 156, There wae mo orcef here, cor offer to prove, thet 
Plaintiff or ites agente handling tiie transaetion were informed that 
DeVry was to pay these cogte ani expenees, if guen knovledge hed 
been brought home te plaintiif, different questien would be eree 
sented, The uncontradicted evidenor chews that defendants with 
knowledge requested and secepted the services of plaintiff and the 
papers and decunente produced by such services; that by written gon. 
tract they hed expresely obligated themaelves to deliver sech 
doguments se prepared by glaintiff. Um the plainest orinciples of 
equity and justice they are obligated te pay fer that which they 
have reecived and used, The conversations between defendants and 
their agent DeVry in the abeence ef representatives of plaintirr 
eould met in any way be binding upon plaintiff anlere there wee an 


offer to shew that such conversations or arrangenent had been made 
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known te plaintiff prier te ar duriag the time tiet ite services 
were rendered, Such «evidence wae self-serving and inadmisaible, 

it ia suggested that the court erred in permitting plaine 
tiff toe use the devesitions which Aad theratofore heen taken and 
lodged in the ey Sean he Leave wae asked by defendants 
te withdraw these devositiongs erier te the beginning of the trial, 
ana there is abundant autserity to the eifeet that plaintiff sight, 
if it cheese, introduce evidence under these circumetaness, Adages 
Y. Husseld, 85 li. 204; Gogsett v. Greene, 254 111. 14; MaCommiak 
He Ms Go. ve bagter, @2 11, App. 316; Penn, 4. Noo. v. Ande Co., 
131 Ili. App. 486; Gugtus v. Murdeok, 154 131. Avo. O70. Indeed, 





there is authority te the «ffeet that it vould have been arrar fer 
the court te have permitted their withdraws] over the objection of 
plaintiff, Agme Paste aper Co. v. . 3, Paper Supply Se., 233 11. 
App. 262. At the same time, the court could sustain vroper objece 
tienes te vartes of the desasitiony which were ineougetent, irrelevant 
and immaterial, jiyan v. Brant, 42 i114. 73, Where the sane Levee 
ar@ invelved, d¢positicns tekai in «a former #uit may croperly be 
read in evidenee. Doyle v. Uiley, 18 221. 576; EeGennel +, Smith, 
S7 Til. 232; #: Kendig, 188 111. 804; Biiior vw. Calumet i... & 
My Go., 122 IL. App. 56. 


Defendants cite a number of cases to the effect that ageney 





cannot be preven by the statwonts or scté of the agent, and that 
the burden ef preving agency is on the one Wn@ alleges it. Thie te 
& correct «tatement of & general rule of law, but thie rele dees net 
render inadmissible evitenes a9 te vets performed by am agent in 
behalf of his principal ner atatemente made by him under eireume 
stanees whieh weuld cetep the principal from denying the ageney, 

She rule for which defendants contend ie inapiaifcable te o reeerd 


euek an this, of the mumersus cases eo holding, we alte enly « 


few. Gadwell vy. Meek, 17 111. #20; 2, C. 6. # Bt, L, Ry. Uo. ¥, 
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Gage, 286 Tli., 21%. 
Upen thie recerd, as a mutter of law 4efendante were 
Clearly liskle, snd the court taeorelore 4i/ nes err in directing 
@ Verdict for plaintiff. Libhy, Bebeil) A iibby v. Seok, 229 111. 
266; Eewles vy, Bryan, 254 [11. 149; Grants v. Granta, 314 fil. 243, 
The Judgment is affirued, 
AVFI REED. 


O'Genner and ieSurely, 77., cameur. 
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DAVIS G. MeGARK, SUTHS MeCAKL, 
MITORELL DAWSON and FLGIE STANSBURY, 
Exeoutrix of the Estate eof Kalph ¥, 
Stansbary, Seceaved, 

Agpelle«ca, 


MR. PREGSIDINU JUSTICR RATUMSTT 
DELIVERED THk CPINIC! GF THe COURT, 


Thie appeal ie by eazpliainant trem « deerec *hieh medified 
@ restraining order theretefore issued om complainant's motion and 
Giesiseed the bil] end aupolesental bill fer want of aquity, taxing 
eosts of proceeding sguinst complainant, The cause was heard wpen 
@xeeptions te the repert of the master. Certain evidence wae aise 
taken in open court upon the hearing before the chaneellor. De-« 
fendantdé? exceptions were in part sustained, and the report of the 
Master wag in all other respects ccnfirsed. Complainant filed me 
objections te the repert. 

The suit waa by way 6f a oroditer's bill flled February 16, 
1932, and baged on & Judgment rendered in faver ef comploinant and 
ageinet defendant, Davie GU. KeCarn, om October 27, 1921, for the 
gum of $9500.67 and cote. 

The bili averred taat there was a balance due on the judge 
ment in the evm ef 95572 end coats of the suit; that at the time 
the indetiedneea wae incurred and for years prier therete Dawie G, 
MeGarn wae the ener of 200 shares of the Star-Peerleas Yali Paper 
Hilla, an Illineis corperation; thet in April, 1931, *hile thie In- 
debtedness «es ewing, SeCarn enused thin steck te be tranererred te 
fefentant Stanebury withent eqnvideration; that thie transfer was 
made with the intent to defraud complainspt ond other erediters, 
an4 that complainant wae informed and believed that the steck was 


in the vesecasion of either Stanabury or Ruth kevarn, defendant's 
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wife, and that they held the sawe in trust fer kedarn, 

Davis &. KeGarn and Ruth MeUarn, naxed as defendantea, 
answered denying the «liegations of the bill, Stensbury answered 
that om april 16, 1951, Savin &. eCarn aesigned and delivered te 
him certificate &o. 22 for 335 shares of Glace B stock of the 
StarePeeriess Yall Paper Siilis in trust fer Ruth ReCorn according 
tm the terme of a declarsiion eof trast in eriting, “hich he at. 
tached te hic answers that the certificate was traneferreé eon the 
books ef the corporation; thet at that time he bad no knovledge 
ef any indebtedness due froe Davie &. AcCurn to cexplainunt. He 
denied that the transfer wage made with fraudulent intention and 
asserted that it was set & sham ae allege? and wae mot made in 
trust for KkeCarn or te prevent a levy on i%. 

the master reperted April 11, 1945, finding the recovery 
of the judgment, the iesunnmee of an execution, ita delivery on 
Kovember 3, 1951, to the eseriff ona the return by the sheriff en 
Vebruary 3, 1932, endereed that oe Bad aeld steck ef defendant in 
eouplainant company, lewied an Tor $4006 and pald $5927 to aelied-e 
ter for comnlainant and returned the exeeution unaaticfied are to 
the belanee; that there was then due usen the judgment $5672.67 
aad geste, tegether with interest from the date of its rendition, 

Yhe moater further feun’ that the judgment was entered upan 
a ¢ertain promissory note for $11,006, dated Cotoher 17, 1930, 
signed by defendant Kevarn and payable te time order of complainant 
on or before Oetober 17, 1935; that the note contsuined & pewer to 
eonfecs judgment aad that payments were sndoreed thereoan to the 
aggregate amount of 92000, the last endorsement being fer 41000 on 
Hargh $l, 1232. 

The master also found that simultaneously with tae execution 


of the note, KeCarn sxecuted a eollateral pledge agreement of the 


sane date, scouring the nete; tuat the agreement pledged as col- 
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lateral 160 shares Class E stock of the Pan-American Yall Paper 4& 
Paint Co. of Delavrare evidenced by certificate be. 19 and author= 
ized couplainent te deduct from the salary of MeCarn $200 « 
month, to apsly om the -rinetpal cum ef the obligation, and alee 
authorized the helder of the note and complainant, upen spy dee 
faclt in the payment of interest or in the payment ofany of the 
monthly partial crincival sayxents as stipulated, te sell the 
steck at any public or srivetes sale witheut netice and without 
dexanding payment ef the nete or interest and to spply the prae 
¢eceds oF the sale after dedusting all esate and expenges in gaye 
mont of the sate with interest thereon, returning the residue to 
Davis G. HeCarn; farther, that in cas@ the eroceeda of the aade 
eheula fail te sever the amcunt dus apen the nete snd interest 
and expenses, KoCarmn shenld poy the deficileney. 

The master found that the five payments of 92600 each 
eredited on the note were th: asounte deducted from the salary 
of 4efendant Welarn while be was empleyed by cauiplainant corpgerae 
tien; that prior to April 1, 1°31, Davie G. MeCarn was presifent 
ef complainant serpeoration ond had been ageeciuted with it from 
the time of ite incerporstion in 1916; that his resignation as 
president wae in the peaseseion of the scempany for seme time, and 
that 1% wae accented Bareh 31, 1952, at whieh time an additional 
eredit of 31000 was agplied to the nete; thet no further paymente 
were made on the note and the entire unpaid baisnee was thereafter 
declared due und the fudgeest entered; that April 16, 1831, Davis 
G. KeGarn transferred 355 asares cf common steck of the Star- 
Peerless ®s11 Pager kille, of which he was the owner, te Stansbury 
in truat for Ruth BeCarn, hie wife; that the transfer was made 
without any coneideration and was solely fer her benefit; that at 
that time MeCarn had on interest in the home oceupled by him in 


Winnetka, Illincis, which he purchased under contract dated Kay 
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26, 1930; that he agreed te pay for it the sum ef 216,000, of 
whieh $1000 wae paid in eash, he assuming a first mortgage of 
$8560; thst the balance was payable im monthly installments of 
$100 each, of which 875 was to be applied em account of interest 
end the balance of the priticipsl; that the agreement war thet the 
title tc the sreperty waz to be conveyed to keCarn and his wife as 
Jeint tenante, 

fhe master feund the value ef this home as of aAprii is, 
1931, te be $12,272; that at that time defandante had yaid in op. 
proximately 91306 on account of vrincipal and alse paid the ine 
terest to that tate. 

The ciaim of comslainant was that the transfer of the 333 
eharecf stock constituted a fraud upon compleinant aa a erediter 
of defendant; that defendant was insolvent om April 16, 1931, and 
the transfer should’ taerefere be set aside; that defendant claimed 
he was not insolvent at that time and hed sufficient property te 
pay all hie dette and therefore the transior te Ale wife wae valid, 

The master alse found the value of defendant's interest in 
his home on April 16, 131, wae Nalf ef $4320 or 2650; that the 
stock of defendant in sompiainant cgorperation (and pledged ae eele 
lateral te it) had no market vaiue or that date; that the book value 
on that date was about 392 s share, making a total value ef 19200; 
that defendant had insurance policics which had a casi surrender 
value ef $2748.95, againet which there was a loan ef $1550, leaving 
anet value of 91194.95; that he wlee had $560, the smeunt ef 
Salary due om Mareh 31, 1931, and $499.56, which was the suvunt ka 
ef the dividend he reecived frou the Star-Peerless Company; that he 
alse had a balance in the bank of 3226.43 whieh war in his mame and 
that of hie wife jointly; that tae highest possible value that could 
be placed om ali the assete of Davie G. BeGarn on april 16, 1931, 


Was $12,274.93; that all but $2574.93 of that eum wae the book 
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walue of the 100 pledged shares af eteck of somplainant company; 
thet this eum was a great deal more than anyone ae willing te pay 
for the atesk, including defeniant, ng was oresent at the sheriff's 
gale and failed to bid mere than the saeunt fer which the stock 
wan finelly sold by the sheriff, 

The master coneluded that the tranefer by defendant of the 
B33 shares of stoek on Apri: 16th left hin im failing fPinaneial 
ciremeatances; that he wae out of auploysent antii the felleving 
December and during that time nie only souree of income vas the 
4ividens that wight be paid on the Star-Peerless Wall Paper ¥ilis 
eteock; that complainant vas defendant's enly creditor; that the 
trenefer of this eteck to Huth éeGarn resulted in defendant's inae 
pility to pay the amount due te semplaivant and consequently was 
delaying, bindering and defrauding defendant's creditor and mast 
therefore be regarded af fraudulent and should be set aside. 

Ag slready etated, eouplaimant Filed ne ebjection to the 
report ef the master, 

ne deerse sustaining exception to tne renort found that 
Davie G. Mearn wan ecivent at the time ef the tramefer of thie 
eto@t on April 16, 1931; that the equities of the cause were with 
defendents, Devise %. selarn and Auth BeCarn; that the bili of come 
plaint apd supplemental bill should be @lesiesed ond the restraine 
ing order entered upen the fiiing ef the BALL be modified to the 
end end purvese that the transferees of the eteck should be en- 
titled te receive wll dividends acctued and declared and thereafter 


te accrue end be deciareé on the Star-Peeriene stock. 


| 


it ie the contention of complainant that the transfer of 
the 335 shares of Clees & Star-Peerless gieck om April 16, 173i, Was 
fraudulent ae ageinet the erediters of Davie G. HeCarn because he 


Aid not retain sufficiat property te provide fer the payment oF 


hie then exieting indebtedness. 





The testimony taken before the master shows .bat Davis 4. 
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KeCern had been associated with couplweinant eompany since ite ine- 
sorperation in 1016, Frew that time te April i, 1931, he wae ite 
president. However, His resignation from that effiee had been in 
possession of the company Tor some time and was secentead by it 
Mareh 31, 1931. ‘The oromiceory nete upon “hich judgment was ene 
tered was for $11,000, executed Oetober 17, 1936, paysble te the 
order of couipisainant and by ite terms would cet fal dae until 
Oetober 17, 1935. The note drow interest at the rate of 8% per 
annum from date ead contained the power to confess Judgment “in 
term time or vacation, at any time hereafter witheut process, * 
Judgment wae entered by virtue ef thie clause en Getober 2, 1941, 
nearly four years prier im the maturity of the note, At the time 
of the execution of the sete Mevarn aleo executed and delivered a 
Colisteral agreement in and by whieh he transferred certificate Se. 
19 fer 160 ahupes of the complainant eompany steek, This eellateral 
agreewent autherized and firsected eompiainent te deduct from his 
Salary while in its empley the sum of $200 o wonth on the Lith 

day of each month thereafter sand apply sane om the note, The eel« 
lateral agreesent alec provided that if there wae any default in 
the payment ef any of the monthiy partial principal payments as 
stipulated, the note should at the option of the holder beeome ime 
mediately due and puysble and complainant or ite agent might there. 
after sell the preperty or any part of it et sublie or private sale 
without netice or discount and without demasding payment of the note 
or interest and apply the preceeds after deducting costa and expences 
to the payment ef note and interest, and that if the preceeds were 
Ret sufficient to pay the aseunt due on the note, defendant promised 
to make up the deficiency. Complainant was expressly given the right 
to purghase in ease of sale. After leaving the empley of complainant 
Bareh 31, 1931, MeCarn did not secure other empleyment until in Dee 
cenber of that year, After the recovery ef judgment, -eomplainant 


4i4 not undertake to sell the steck under the porer of sale contained 
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in the collateral agreement bul caused an execution te be isaued 
and levied on thie certificate ef stock in complainant eempany, 
Davie G. KeCarn Was present at the sale December 1, 1931, amd the 
steck was purchased by Peter J, Blagserich, then a stoekhelider and 
afterwarda slected « direstor of complainant, 

The master found thai the value of these 100 shares on 
April 14th, 1631, was #92 «a share, Complainent hewing filed ne 
objection before the master nor exesption before the chancellor te 
thie finding, ie therefore oreecluded trem argutag, to the contrary 
here, Harble v, Thomas, 178 tll. 540; Genrke v. Geurke, 190 111. 
166; Barney v. Comre, of Lincoln Park, 295 111. 397. Assuming thie 
to be the value of the ateek on that date, the proof befare the 
master shows that defenident retained an ameunt of property on April 
16th sufficlent to meet Nis obligation, and that practically the 
@ntire amount of property se retained was in the posecagion of come 
plainant, 

The bALL ae filed eens to be based upon the theory that it 
was the intention of the jJudgeant debter te defraud eomplainant by 
the tromefer in trust. The cage hare, however, ie orgued uren a 
aifferent theory, Bemely, sat of « ecqnstructive trust, and it is 
urged that it ie pet meceseary to show a¢tusl ioselveney in order 
to render a voluntary tranefer to o wife or child wold, tit that 
the true teat is whether or not the tranefer direetly Mmtended to 
er 41d impair the rights of existing erediters. Cemplainant sites 
Birney vy. Selomen, 348 111. 410, in whieh the Lilinois cases are 
reviewed, It is there held that the established rule in this State 
deee not require proof sf actual inscivenecy in order te render a 
voluntary conveyance veid where the tame is made from a husband te 
a eife or from a parent te a ehiid. The eourt said: 

"The doctrine ia firsly deelered toe be that ene must be just 


before he is generous. Bhat may be in the mind of the granter when 
he makeea a voluntary conveyance to hie wife or ohild is immaterial, 
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for if it results in hindering, delaying or defrauding crediters, 
it must be regartet an fraudulent, A donor may make a conveyanees 
with the most upright datentions, an¢ yet, if the transfer hinders, 
delays «r defrauds his erediters it may be set aside as freudulent, 
(Hanuen Sa OSFI624, 124 012. 164; Mekey v. Metoid, 298 id. 666.) 

Of such feree is this rule that where ane is feand to be insolvent 
after having made a voluntary eonveyanee te his wife the burden ef 
dispelling the implication of fraud ae agalnet pre-exiating 
ereciteors is upen hia grantee. Dilisan Ya. Sadehhect aes 463 maa 
wani Hority v. Hoifmen, 55 id. $53; Batterson v. Bebinney, supra.” 






Defendants do net ouéetion thie rule of law but argue that 
the fects woieh appear in thie ease bring it within an exeention 
te the general rule, tamely, that « erediter whe ie fully eeeured 
at the time of a voluntary cenveyanee may not nave the same set 
aside upon the technical presusption raised merely ty eatablishing 
the faet of a debtor's indebtedness, cut teat i such case the 
erediter should be required te plead and preve other cirequssatances 
from which the debtor's intent to defraud might be reasonably ine 
ferred. Defendants Say that the oroof shews that at the date ef the 
transfer ¢oxplainant was Tully sveoured by the stoek of the Pane 
American Yall Paper © Paint Ge., which nad «a book value of $92 a 
share and which the master has found eaetusliy hed that value; 
that tiles finding is suvperted by ctatenenta in evidence refleeting 
the financial eenditien ef scemeininant; that it appears that the 
stock of complainant ie cleséely held; that 1¢ is a "chose corpo rae 
tion*®; that the financial statecnents in evidence indicate ne in- 
Yliation of values; that tiere are ne sueh inflated items as "good 
will" or “*patente"® appearing in the balanee sheet; that complainant 
has done business ever the eompsrativéely ieng peried of sixteen 
years, end that it le apparent that ¢xeept for the subnermeal and 
distressed market for securiiles of ali kinds compisinant would 
have readily realised ite indebtedness from an orderly sale ef the 
shares of steck; that ae a matter ef equity cooplainant corseration 
should have set off the value of ite sharee of stoek against de« 
fendant MeCarn's intebtednees, and that if the eorporation iteeif 


had purehated the stock instead ef permitting one of its principal 
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steckheldergs ts de so, it would Have been in the strange position 
ei aequiring for ite treasury shares having a book value of 

$92 o share, while still ineieting on collecting a deficiency, 
Befendants point out thet MeGarm had ne other ereditors than eome 
Plainent; that we waa not in faet in default under his contract 

but that that default wee created through the exergise on the part 
of complainant of ite right of forfeiture whieh haa resulted in a 
hardehip te nim; that comolcinant fellewed ite legal righte 
atrietiy, confeased Judgment upon the note, procesdad to levy upon 
the security, and defendants sey that while this course was legally 
permicsible it was met calculated to procure the best price for the 
eharee of stock because it emphasized and aeve moteriety to the 
fereed charseter ef the Liquidation. The original contract between 
the curties 414 net contemplate the full recaynent of this lean 
until Getober, 4955. They further point out that the parties had 
in contemplation that the revayment would be made out of the eslaried 
earnings of defendant; that revaynent wae fer the time being stopped 
by the acceptance of defendant's resignation and hie teaporary un} 
saploynent. 

A gonelideration of all the faets seama to Justify the gon- 
clusion that complainant wae taking advantage of all ite legal 
Fights ond in particular of ite legal right ts declare the aabt 
due and te enforce a forfeiture at a time when the reoult wae an 
oppression of defendant, These etrict legal rights ere net quese 
tioned, but o oourt of equity ie slew under sueh elreoumetanees te 
agtneis to those whe thus insist upon purely legal rights which 
will bring a renault of that Kind. <A forfelture is always regarded 
by & court of equity with great abhorence, 

Defendants eontend that wider two ¢ireumetances the une 
Goubted general rule as te transfers of this kind is net applicable; 


that ome of these is where the facts aa shewn by the evidence are 
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that the couplaining crediter hee become such erediter subsequent 
to the time of the tranefer, and ike other where an exieting 
orediter is fully secured at the time 63 the transfer. 

The exceptions are diggussed by Chancelier Aent in an exe 
heustive opinien filed in heada, Admatr. v. Livingsten, 3 Johnaon's 
Gnaneery Reporte (/.¥. 1418) 441. ‘The opinion in that ease reviews 
the Englieh and American sautherliies ond, while stating the general 
rule which hae been follewed in lliineis (asd helding in that par- 
ticular case that the transfer ip trust was fraudulent as ageinet 
the creditors) pointed oul that as to claims of subsequent ereditera 
there was sore 417fieculty in arriving at a deficitive opinion. That 
@reat Judge sise etated by way of dictum the better opinien te be 
“that the presuaptien of fraud as ie these erediters arising from 
the cireumetance, that the party was indebted at the time, ia re- 
pelied by the fact of these debts being edeuiid by sertgage, or by a 
provision in the settlement; taat if ne such cireumetonece existe, 
they are entitied te impeach the settiemont by a blll preperly 
adapted to their purpose, and charging and proving indebtedness at 
the time, #6 that their rights will not depend on the mere cleasure 
ef the prior creditors, whether they will 6r 7111 net impeach the 
settlement." 

As defendants point cut, thue early in tne bistery of the law 
the fact that a erediter was fully secured sae reengrized as a ele 
Qumatance that would rebut the praeuption of fraud waich would 
otherwise arise from a voluntary conveyanee by a debter, and tais 
dictua of Chancelior Lent seems to heve been followed in mony 
Gases in different jurisdictions, Without undertaking to 4iseuse 
the facts in detail, we quote from deme Life & Accident Co. vy, 
Sehietl, 17% ark.,, Si, where the geurt maid that the reason fer 
indulging presumetions did net avply under sirewnetances where the 


erediter held full security, smd further waid: 
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"The reeaon for this dictinetion in putting seeured eredie 
tere in the some entegery os subsequent ereditera is that, whatever 
presuxption ie te be indulged, the erediter, in aelecting nie seque 
rity, hae, unlike a general erediter, disregarded esther oroperty of 
the debter and locked eniy ta hie security for the calleetion ef 
hie debt, hence he is entitied te ne presumption ef fraud in the hee: 
eonveyarnce ef other sroperty. uch « erediter ia one whe hes 
already been given a preference over ethere, ond ia not in the ate 
titude ef an existing gemeral erediter, henee his relianee is 
deemed to have bean founded on Kis seeurity rether Luan on the 
solvyesey of the 4ebter.* ; 


in Van Wyek v. Seward, 6 Paige's Chuocery Heports 62 (8.Y.) 
affirmed ic 18 Yend. 475, a bili brought to set seide an alleged 
fraudulent conveyance was dismissed. Chancellor Yalworth, discuaeing 
the faets, esid that it appeared that doupiainant had failed te shew 
that defendant had an intention te Aefraud complainant by his volun. 
tary settlement ef hic preperty which had tuken plaee before 4t was 
aseerteaines that the Judgment could net be coliestsd out of the 
property upon which it wags 4 lien. he sabds 


“and I think the evidenes seews, ost conclusively, that the 
property upon which the assigned juigeent was « lien, 17 gold fer 
anytuing Like ite falr cash value, vould have been suificiernt te 
eatisfy the whole amount of that Judgment. The eompluinant, pere 
haps, Kad the technical right te out up the preperty for sale wpe 
the execution, and bid if in fer a nominal oum if ne bidders at- 
tended to run it up to ite feir value, and then te sold Fillies 
Seward, who had guaranteed the coliection of the Judmeot, liable 
for the deficieney. Sat must we oresume that Willian Seward anti- 
cipated that gues a course of pree¢eding would kave been adepted by 
the complainant; and hold Aiea settieaent ef his property smong the 
afferent meubers of his family «he Aad claime upon Sie bounty, 
fraudulent for that reason? If taere vas ample property beund ky 
the lien of the jJudguent to pay the debt, at the fair cash value, 
and the guaranter had ae reasen te believe he would be charged with 
ony thing under hie guaranty, that is sufficient te rebut #11 pre- 
@uaption of fraad. Under the circuwetances of this ease, I do net 
believe the complainant would huve permitted a strauger toe bid in 
the property bound by the agvigned judgment at the asvunt due 
thereon; leaving his own subsequent judgeent unpaid, The sevsigner, 
therefore, could not reasonably have anticipated the @#vente whieh 
afterwards cceurred.* 


the same rule secue to have been follewed in Kellilian y. 
Egkilien, 245 Pac. Kes. 98 (Idehe 1926), where the court said: 

“Thatever the general rule way be with respect te the burden 
of proof in actions to set aside eonyeyences alleged te be in fraud 


of erecitors, it must be kept in mind that this action ia by a 
secured creditor, one who held mortynge seourity for the payment ef 
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hie debt, the tranefer in no manner endangered the mortgage secu. 
rity. ‘The erediter neither alleged nor proved that the sortgesged 
preperty wae net of suffieient walue to pay the debt when the ine 
staliment payseente fer the purchase of the land were made and the 
gift was made to respondent, in such « gaee, to make 1% necessary 
for the grantss to prevs that the dener waa solvent when the trans 
fer wae msde, we are of the epinion that it is net sufficient fer 
a wecurea ereditor te merely preve the transfer, the dabt, and the 
subsequent foreclasure and éeficieney Judgment. Keither a gift 
from « man to hie wife, ror a conveyance to aretier without cene- 
sideration, ie srima faele fraudulent. ¢€. &. sae. 8435, * 


In Polk County Sational Bunk v,. Beet 





the court said: 

"if the only debt the grantor owes at the time of the cift 
is fully secured, the conveyance must be held velid, for he is thm 
in the same condition legally ae if he vere free from debt. the 
evidence shewe that at the time Seett made the deed te bie wife the 
debt to the bank wae weli secured, {4 apoears that the bank rested 
eatiofied with the security for more than eight yeara,. It is net 
even now shown affirmatively that the property in the hande ef the 
trustees is net sufficient te seeure the debt.* 


In Steakel vy. Billion, 210 In, 1138, 232 N. W. 387, the 
Supreme court of that state said in substance that the debtor was 
entitled in equity te have the seeurity held by the erediter applied 
on the indebtedness; that if it bead been sa applied there woulda be 
mo deficit and witheut euch deficit the ereditor was uct prejudiced 
nor damaged by the slleged intended fread of the debter whe wade 
the conveyance, In Stephenson v. Demahue, 4: Ohio St. hep. 184, 
the same rule vas apolied, 

In Kational City Bank v, Cowdin, 343 111. 436, a subsequent 
erediter sought to eet aside o conveyanoe made by the debier te his 
wife prior te the time the indebtedness originated, the triai court 
held the conveysnee vold on the ground that the debtor waa heavily 
indebted when he made the eonveyence; cut our Supreme eourt reversed 
the judgment on the authority of Boritz v, Hoffman, 56 lil. 583, 
saying that while the evidence ehowed that the debter Had considere 
able indebtedness at the time he made the conveyance, it was largely 
centingent as surety for others, enti while the trial ceurt had found 


thet his asneta were insufficient te discharge or satisi'y his debts 


and liabilities, nevertheless the evidence failed te aupoert the 
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court's findings in that respect; that 1% wee arrived at only by 
charging the debtor ix fult for ai, direct an4 contingent liabilie 
ties, a very large vortion of which was nore than covered by a 
Tiret-glase collateral eeourity, and that as to other sortions en 
whieu he head a comtingent Liability ae surety, the orinecipal and 
other sureties were Tinwicisily aouna, 

the evidence in thie case showa the master feund (and com 
Plainosnt may not in the abeence of objestion argue against the 
finding of the waster) that at the time this gonveyanee wae wade 
the orediter held in ite Sande apple security te meet the entire 
indebtedness. This indebtedness beeame due only by reagon of come 
Pleinwit's eleetien to deciure it dae, For « esurt ef equity te 
render ite assistence te aomplininant ander these eiresietonces 
would be te aid in moanures epvrrecsive in their nature, On thie 
reeord it must be held that at the time tae transfer van made gone 
plsinant held in tte possession seourity and proserty suffloelent in 
value te cover the indebtedness of defendant to complainant, and 
such an uncontradicted fact rebuts any sresumption of fraud on the 
part of defendant at the time he senveyed the stock in queetion 
fer the benefit of hie wits, [t te urged thet the sourt erred in 
hearing evidence in addition to that reyerted by the saster, Egan 
¥. Zeon, 244 111. App. 497, and Central Lliinoiy Public Service Ge. 
vw. Sullivan, 204 211. Lil, are cited. Ye have disregarded this 





evidence, “Ye presume the chanee@llor alee disregarded it, wince 


the record indicates the evidence was taken only for the pursese of 
determining whether there should be a re-reSerence to the master, 
and after hearing 1¢ the chancellor stated in aubstanse that it was 
not material, 

The decree of the Superior court will be affissed, 


IMCREE AFFI AED, 


O'Conner ant Yedurely, J7,, soneur, 
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RAR, PREBIDING JUSTIGH RaTCHRTT 
DELIVERED THE OPIRIO“ OF THR OGUET, 

thie is an appeal by cosplsinant from oe deeree whieh dise 
solved a tesperary injunction theretefere issued and digiissed Ais 
bili of complaint for want of equity. The cause was heard upen 
exeeptione te the resort of a master, The excertiona were over- 
ruled, the injunction diseclved and the bil) dlemiesed ae reeome 
mended by the report. 

the biLL in gubsctaned alleged that comslainsat and hie wife 
were ovners of premises demoribed, whieh were subjeet ta a trust 
deed given to one Iwert, an officer of A. Helinger & Co., te secure 
am issue of bonda in the eum of $112,000, which were nogetiated and 
#ol1d through Holinger & Co.; that complainant and hie «ife executed 
anether trust deed conveying the precises to the Chieage Title and 
Trust Co. to secure additional indebtedmess, ond s third truet deed 
te the Phillip State Bank & Trust Co. to seoure further and other 
indebtedness; that the laet twe deseribed trust deeds were foreclosed 
in a proceeding in which the decree found the sum of $28,603.90 was 
due with interest from Geeember &, 1931; that Eolinger & Ge. pur- 
chased the certificate of snle for $2,000, and that this purehase 
Was made by Nolinger © Co, a6 agent and attomey for comslalnant 
and hie wife te maintain thelr pessesmion of the prewises as provided 
in an agreenent deseribed ae Exhibit 1; that the saster's eertifi- 
cate ef gale was aszigned to Alexander J, Seer and Paul J, Senlandt, 
agents and employees of dolinger & Co.; that Mareh 10, 1933, Selinger 


& Co. advised complainant that it would assign the certifieate of 
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pale upon repayment of the 92,000 ad other moneys advanced; that 
complainant renewed his former promise to pay te dolinger & Co., 
but was unable to 46 se, ani that the master's deed Lesucd te Zser 
and Sehlundt April £1, 1931; that Seer and Schlunét demanded vossese 
sion of cenplainsnt's flat in said prewises and netified the tenants 
mot to pay further rente to csmpiainant. The bill prayed for an see- 
gounting and that the deed should be construed tc be a mortgare. 

Defendants snevwered tae iil, admitting the forser ownership 
of complainant and hie wife, the execution of the aubsequent trust 
deeds, the exeeution of the nesignment of rents whieh was attached 
te the bili, the fereclasure of the truet deeds and the lasussee of 
the certificate of eals aud ite aesigument te Zeer ani Sehlundt, but 
denied that the aseianmeaent *as then in effect or that A. Heolinger & 
Co. acted as agent ef complecinant. Gn the contrary, defendante said 
that they took action in the matter and bought this certificate fer 
the benefit of the holders cf the first mortgage bonds in furtheranee 
of plaus underway to reorganize the property. Defeodante admit they 
effered te assign the certificate te compiuinast om different condie 
tione as te paywents which complainant newer is fact made. They set 
ap in the anewer a iatter in whieh the offer was made, but upen hich 
conpluinant never scted, They adeit that the deed finally issued 
and that the elders ef the deed deaanded pesteesien of the preniaes 
and notified the occupants net te pay the rente, Defendente deny 
that they ever ected se the agente ef compleinsnmt and say that they 
hold the master's deed adversely to eomplainent, ‘They alao deny that 
complainant wae entities te am aeecunting. 

The evidence taken by the master waa largely submitted by 
stipulation, aad there is practienlly ne dispute as ts the controle 
ling facts, Indeed, complainant does net argue that any particular 
finding of fact by the aaster ie manifestly againat the evidence, 
and the findings of the gaster are prise facie serrect, He found 
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that complainant and wife heid titie to the property August 4, 1941, 
and foumdé the execution of the firat, sesend ond third mortgages as 
averred; that August 4, 1931, being im default, complainant executed 
an assigoment ef the rerite accruing frou the prewisee and authorized 
A Helinger & Ge. ta collect the rents and to use the same te pay the 
costo and d4iebursexentes of eperating the sresises and apply the bale 
ance upon interest, taxes and principal om the first mortgage; that 
August 6, 1931, A. Holinger 4 Co, apovinted complainant ite agent te 
eclleet the rents and te aveount fer the same every month; that suit 
was brenght to feoreciese the segond and third mertgages; that gome 
plainant and hie wife app«ared and centested the sale, and a deeree 
of sale was entered Decawker 24, 1953, finding the sum ef 325,698, 25 
due te Snglehart &@ Kregwan, the sortaagees; tuat the interest of all 
ether parties to that suit were subordinate; tuat « sale was held 
January 20, 1932, and the prenivee sold te Englehart &« Krogman fer 
$28,000, the sale appreved, a deticieney decree entered, and a master's 
eertificute of aale issued to the purchasers on or about January 20, 
1932; that A. Holinger & Go. wan the house of iasue of the firat 
mortgage bond issue and om Auguat 4, 1951, was developing slane for 
the purpose of protecting the first mortgage tendheldera; that ap- 
proximately one year after the certificate ef sale had been lesued 
Helinger & Co. advised complainant of the expiration of the redemption 
period and advised ‘him te purchase the certifiente; that complainant 
advised Holinger 4 Co, that it was impossible for him te do so, be- — 
eause he had ne money with whieh ts effect such a purchase or redemp~ 
tion; that thereafter the bondholders of the firet mortgage trust deed 
considered the saatter and reached an agreenent with A. Holinger & Go. 
to purehage the certificate at a disesunt for their bemefit, for the 
purpese of avoiding another forecienure; taat pureuent te that plan 
Helinger & Ge., threugi its employees Seer and Gehlundt, in January, 


1933, purchased the certificate for $2,660; that the sole purpose of 
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the purchase wan to orevent another Sorecloaure, 

The master further found thet tae proof did net shew that 
A Holinger & te. acted as agent or attcrney fer complainant; that 
the purchase wae aude toe tervinate the rights and interests ef come 
pPlainant and other parties, exeepting the first mortgage bondholdera; 
that an aceount had teen rendered ani the accounting shewed that neo 
part of the $2,000 used ip the purchase was obtained from the rents 
of the premises; trat Helinger & Ue. 4i4 net owe any money to ¢ome 
Plalinant; that, on tae contrary, complainant is indebted te dolinger 
& Co, for a large gum of soney; that ¢esoiainant was net entitled te 
a ageountiag, sid that the biLi ef cernpisint was defective and 
should be dismissed because comeisinant 410 net effer to dae equity 
by the return of ony swe of soney advanced by Kelinger 4 Gs.: that 
the evidence did net shew that the maeter'e deed war to be hela ae a 
morigage; that the rente eoliected ponding the injumetion sheuld be 
turned over te defeniants, Zser and Sehlunat. 

Se already stated, it ie net arguad that ang faet found by 
the master is centrary te the evidence, Further, it ie quite a4iffie 
cult to understand the tavery upon which eemplainant proceeds, He 
cites eases, many of which are net ieeunned, to the pointe thet the 
Felationehip of princleal and agent existed between complainant and 
defendants; that a fiduciary relationship was ereated by the aete of 
the parties at the time of the acquisitien of the aesignmente ef rente 
by A. Holinger & Co.; that the burden was ugsen the assignee to show 
that no fiduciary relatienship existed and that it had completely 
performed ite obligation, and thet a Fiduciary relation may exist in 
ail cases in which influence has been aequired and abused, or in “hich 
confidence has been repesed and petrayed; and, finally, cites an su. 
thority te the peint that here a transaction ts originally intended 
te be @ mortgage, it will continue se until legally otherwise ae« 


termined, Searesa v, Ford, 108 T1i. 16. This last proposition, ef 
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course, ie not as a matter of law in digeute. The 4iffiguity is 
that there ia pot ao Scintilla of svidence in the record from which a 
eourt gould find that the transaction ot the time of the purchase of 
the master's deed was ever intended by amwyone te be o mertgage, Gee 
foendante gomplain that comsisinant in wie argumest has not Pellewed 
the rales of this court, sid we are of the eplnion that the oomnliaint 
ie not without reagen. any caece are cited, but only a Sew of them 
are atialysed er shown to Lave any coesible apecliamtion te the fuaete 
appearing here. Such presentation oniy a€4a to the burdene ef the 
court, 

Ae defendants point out, A. Hslingsr & Us. wae net (ae dome 
plainant assumes 1¢ was) the agent in the transacticn im gqueetion. On 
the contrary, it was the agent of the bondholders sheers bonds were geo 
cured by the firet mertgage. Then defoult was made in payments under 
that mortgage, A. folinger & Co, seught and ebtained from eomplainant 
as additional eecurity an eesignment of the rente of the eroperty. A 
day or two toeresfter it employed cowelsinant te eoliscet the rente 
Tor it, sgreeing te pay him compensation of thres per sent snd permit 
him te secupy se apartment in tke premises. It ie now anoarentiy eone- 
tended that the effect ef this was to create the relationship of 
Principal and agent as between A, Keliuger & Ce. and tomeluimant. If 
it could be auld tuat such relationship wae thereby ormate’, it would 
seem clear that Holinger 4 Co. would be the prineipai, sinee it hired 
and poid complainant te set in its behalf im making seliections, Upen 
| this theery, we would have the atomeleus situation ef the agent claim. 
ing that it was the ‘uty of the principal te aet for the agent's 
| benefit, whieh, ef couree, would be absurd, As a matter of fact and 
| of law, of gourse, A. Holinger & Co. was obligate¢ te Look after the 
intereste of the first mortgage bendheldere. 
8 Wed. (2n¢) 16; Zrnzes 






263. In securing the agesignmente ef renta Selinger & Co. acted in the 
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way of fulfilling ite obligation te the bondholders to whom it had 
sold the securities: wid it cam hardly be said thet when it arranged 
to bave complainant collect the rents that it, as agent for eomplaine 
ant, Bired cespisinant te agt as its agent. 

Gther autnorities citai by eomeleinsnt proeeed uper the 
theery that a fiduciary relationship existed setweeen Molinger 4 Ce. 
and ecuelainent. There is no doubt that sueh rélutionship existe. 
in all cases “here influence kas been accuired and abused or where 
confidence hes been recesed and betrayed. Eut here, again, there is 
met a @gcintilia ef evidence in tae recert tanding to establish such 
fiduelary relatienship; on the contrary, tie record quite conclueively 
shoves that complainant 414 net repose ceafitence in or rely upon 
Belinger & Ce. in these transactions. hen he gave the seel enment 
of the rente he was made the agent a8 part si the consideration te 
Gellest the rents with the previeion that he should reeeive conpense 
tion for collecting them. Ae kept monthly accounte of the traneae. 
tions, and he deducted nie commissions before delivering the money to 
Molinger & Co. te be applied on the dette. In all the transactions 
this ceuplainant aamifested considexvatie sbility in the vay of Leoke 
ing out fer Kis own interesie«. He was intelligent and he was exe 
perienced, he cages ali Sold thet semetsing mere taan the abeve 
atate of fsetse in required te eresxte « fiduciary relationship. 
Sleland v, Fish, 43 111. 282; Hoshe v, Hoche, 24¢ 111. 336; Higgins 

Chicago Tithe and trust Ge., 512 LLl. 11; Catherwood v. Horrig, 
345 lil. 617. There are no facts in this record which will justify 





the theory of a fiduciary relationship in any way. 

Bat ewen if it «ould be ssmumedt that such relationshis ex- 
isted, the evidence, in sur opinion, would rebut any vereaumption of 
fraud. There is nothing here that shewe any convealment. The une 
contradicted fuet in that defendant A, Holinger 4 Ge. gave te cone 


plainant the eppertwity to purehese the certificate; that it #trong 
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advised him te gurenmase it and tuck ne action in the direetion of 
purchasing the same until eompleinant Ged refused te make the pure 
ehase. tiven if it were aeeumed that “olinger & Gc, was the agent 
ef compisinant, Holinger & Ge. would kave oeen perfectiv Justified 
in purehasing the certificate after comolsinant refused toe @o wo. 
Syar Mountain Bining to. vy, Schwerin, 305 111. &P. The mere exe 
istenee of « confidential reiaticonsiip dose met wake every treneac- 
tion ineao faete vold without regard te the setual facts of the 
eases, Unir ¥ e, 1 fil. 499; taciede 2: 
109 Tll. 398; Heagle v. Heliuljen, 334 211i. i165, iiere, eorvieinant 


wee Tully sdvieed of every fuct material to kis imiecrests. There 





Wee he concealment; there wae ne fraud, wid comolainant head Pall 
knowleige of the entire trateaction, liven «haere the relationship 
Was much eleser than any woich could be said te exiet here under 
similar facts, the ceaurte have held transactions witainted, Hess 
YW. Voag, $2 112. 472; Grisfin v. Marine Go., 8% Ili. 150; Roberta 
y. Vlesing, 53 111. 196; Surner v. iittierieid, 142 111. 630, 

The purechage of af Gutstanding title Br a mortgagee in 
pesseasion where the mortgagor Aas Led the eppertunity to buy and 
decline? to de #0, wili not justify a court of equity in imposing a 
trust in faver of the mortgagor ex the property purehased. Griffin 
x, Merine Go,, 5% Til. 130. 

There ie no merit on this record in complainant's case, 
Indeed, the bill ie defective in that it fails anyrhere in the 
pleadings to assert that complsinsnt ever offered te repsy 92,000 
paid fer the certifiextes, or to repay any Gus whatewer te defend- 
ants. om the contrary, ooepisinant nimealf testifies that it 
would be impossible for hia toe raise the money. Complainant argues 
that the certificate aust Gave teen purchased op Gia behalf, because 


he says, it was witheut value to the bendheolders. Se one Fhe hes 
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he@ experience in traneactions involving real estate can regard 
thie argument ceriously. it Lu perfestiy aoparent that Aelinger 
& Ce. ecould serve ite cliente in ne better #ay. 
The decree is just and will be alfirmed, 
AVVIRWED. 


O4Genner and HeSurely, J7,, cencux, 
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WHITE SERVICE STAYIoN, INc., Lf ey} 
a Corsoration, 
Appelles, 


Wa, 


WILLIak FP, KeCUBRIA, doing business 

ae Wiseonela Terzinal & Yarehoune Ce. 

and Wisconsin “arehouse & Track Terminal, 
Agpeliant. t 
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BR, FRSBIDING JUSTICR MafCuet? 
DELIVERED THR GPIAIGN GF THE GOURT. 


This appeal is by defencast from a judgient in the eum of 
$266.16 eutered upen the finding ef the court. the setion was in 
contract 264 wae begun by attachment whieh iusued out ef the Sunde 
cipal court Sentewber &, 1935. The affidevit alleged that defend- 
ant wae indebted in the sum of 6555.27 en epen account Yor gae, oil 
and other merenandise eeld and delivered, Yhe ground fer attachment 
wae the nen-reagidence of defendant. 

She statenent of glaim was filed Gestember 15, 1953, and 
in substance avers that plaintiff wae an Illineis corseration: that 
about bay 1, 1951, defendant wae engaged in the hauling, trucking 
and expreseing business operating under the mame of Kedisen-Cni cage 
Keter Express canpany; that May @7, L051, the business sonducted 
ty defendent was incorperated under the lawe of the state of Tine 
conein under the name of kadioon Chieage sotex Szprese, ine.; that 
thie name was chunged July 21, 1951, te Bedisen Chicage VYarehouse @ 
¥reight Co.; thet neither of these cerserations had ever complied 
with the provisions ¢f the act to regulate the adelesien of foreign 
corporations for prefit te de business in the state of ILlinsis; 
that from May 1, 1921, up te Nay 27, 1931, defendant KeCubbin 
purchased from plaintilf certain gas, oils and other merchandise; 
that from Kay 27, 1931, up te September 12, 1951, defendant wae an 
officer, agent and direetor of these Wisconsin companies; and that 
from Hay 1 to Kay 27, 1931, plaintiff sold and delivered te defendar 
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at hie request gus, cil and other merehendine; taet alee fren May 
27th we te and including September 12, 1931, slaintisf seld and 
Gelivered to defendant in the name of theses cerporatione gan, e412 
and other merehenjise, which was used in the hauling, trucking and 
@zpressing overationa; thxi there wae taen due glaintiff frea dee. 
fendent $395.67, whieh Aefaniant wad refused te pay. 

Phe affidavit ef uerite averred ike incorporation at the 
Wiscensin corporations at the ¢inecs named; tust defendant was a 
director and stoekholder of the Sadiaen Chicago “arahouse & Preight 
Ge., wiieh was organized to earry on a business of interstate Kawule 
ing, trusking and expressing; denied that he purchased any gaa, 
ei1 or cther marchandise frem plaintirfr between Bay 1, 19%, and 
Bay 27, 1931, or at any other tine, 

The affidavit furtiuer averreé that the Sileconein cerpera= 
tion aesume’ au indebtedness of $189, “hich was ewing t¢ plaiatirr 
by the Kadiuvon Caicage Kotor bxpress, wnese acseto and business 
were taken over by the Madison Chiesge Sarehouse & ¥reight Ce., 
and that from Hay 27, 1931, to September 1, 1931, & period when 
defoudant wae director of the corporation, the Yarchouse sompany 
paid eash for ali the gas, oi] and merchandise purehased by it 
from plnzintiff sn4 alee a certain wequnt on the o14 acesunt as- 
gumed by 1%; that there wae so unpeid indebtedness owing te piscine 
tiff inmeurred vy the corveration while defendant waa direetor and 
eteckhol4er; that he was not on May ist, or at any other time, en- 
gaged in the businese of hauling, trucking wid expressing, and 
operating said business as Madisen Chieage Beter Mxpreese; that in 
the early part of Septesver, 1931, he eeld and assigned nie stock 
in the ¥arehouse company, resigned as director und informed plain- 
tiff of the fact; that about Hovember 2), 1951, the Sarehouse eor~ 
poration ceased doing business and its aseets were taken over by 


Raemeish, Sabe & Ec¥ariand, doing vusiness as Kadisen Motor ixprese, 
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whick entered inte a0 agreement with plaintiff whereby 1t sgreed 
to pay $10 a week on the indebtedness to pleintili, wid that it 
thereal tor made euch payments, 

the @ourt heard the evidenee and aade a finding amd entered 
judgment as hereinbefore set forth. Gefendiant argaes but ome poeist 
for reveresl, nanely, that t1¢ motion Ter &® new trial shoald have 
been granted. in substance, the contetiiien is that the Tinding 
ef the court is aguinst the manifest weight of the evidenee, ince 
the trial was by the court, the finding oF tne court is eniitled 
Upon review to the eame weight ae the verdiet ef wu jury. 

Aa to mony of the facts, however, taere is practically ne 
eenflict in the evidences. rier te the allaged trateactione bee 
tween claintiff and defendant, one ueriing emanated & trucking 
hueiness under the ssme Gf Radiaon Cnicage Betor Sxurees, Gp 
Bay 2, 1631, Be sold thie business, us Ke asyu, to defendant Me- 
Cubbin but, as NeCubbin saya, to the Kadisen taleage Motor “sprees 
Co., Inc., whose nace ware later chenged to Madison Chicage Yaree 
house & freight Co, As a matter of faet, “he Badiesen Chieago Meter 
Express Uo, vas not ineorperated. under the iawes of Wieecusin until 
May 27, 1951. The uegotiations for the transfer of Herling's 
business were conducted by defendant keCGubbin, the evidenee drdie 
cates that at that time there wae a balance dug Tor ef], stea., 
from Heriing's aempany te pisintiff te the amount ef 647.55. There 
is evidence to the effect tiat defendant at the Jine the agreesent 
for tranefer wae unde agreed te pay tnis baiance. Ketubbin denies, 
however, that ae assumed any personal liability, bui the evidence 
tends to show that plaintiff eentinued te furnish ofl, ete., to 
the trucks whien the ~corporation veok over when it war finally 
ineorporated. A suspesed copy of the agreement which is in evidence 
indloates that the corporation to be organized was to asauae and pay 


this prier indebtednese. Apparently, it was not included in the 
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amount found by the court to be jue from defendont. The evidenee 
indicates, hovever, thai the trueke comtinued te 4o bupginess, and 
that from the time they paseed gut ef the eentrel of Herling on May 
apa up to Bay 27th, plaiutiff furniesnaed gas and oll te an amount of 
the vaiue ter which the juiguent wae smtered, 

Several witnesses teetified fer plaintir? that defendant 
agreed te pay for this oil und gua, Defendant's theery eeens to be 
that the Fisceusin corperation alone waa liable, At that time, 
however, 1% 4id met have 4 legal exisience, snd defendant in ¢on- 
ducting negotiations in ite beisif seems te have been in the peaie 
tion of an agent whe buys without representing an sgtual prineipal. 
it is net remaonable ts munpose that claintifs would furnish gad and 
ell without ecme arrangement ux to who should pay rer it. The orige 
imal siips sade at the time of the asle and delivery of the differ- 
ent itene were offered in evidence bat Bave not been preserved in 
the bill of exeentiens. Ye woul’ suppose it necessary te preaume 
that these exnibite, if preserved, would have juetified the finding 
of the court. Moréover, 2 letter of plaintiff dated July 86, 1931, 
addressed te the Madison Chicage .evler Sagress eat Madison, Vireonsin, 
is in evidenee with @ personal reply of tne defendant taerson, wiioh, 
we thinx, téende te cerrebcrate the testimeny of several witnesses 
preduced by plaintiff? te the sifect tuai defendant wae to be person 
ally liable, 

tne trial Judge apparently “ave careful attention te the tage 
timeny. He saw ond heard the witaeases, smd we sre satisfied that 
substantial justice in the matter hea been attained, 

Fer these reasons the judgment ef the triel eourt ie affirmed, 

AFY1 REED. 
O'Genner and MeSurely, J4., concur, 
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JAMES BE, CLOY & SONS, w Corperation, V9, 
Aspellant, 


wa, 
230 RORTH BIGHIGAN AVENUS BULL Dine 


GORPORATION et al., 
AOPeLL Ges. 


BR, JUSTICR ReSURELY DALIVENED THE OPINION OF THE COURT, 


Gomplainant Piled its bili seeking « weghanie'ts Lien on 
the premises at 230 forth Zickigen Avenue, Ghaieago, Ter a balance 
of $13,663.54, revreseiting plucking materiel inatalled in the builde 
ing. Tne cauee wae referred to a saunter in gluuncery who, after heare 
ing evidence, reported, recommeniing a deere? in agwordanse with th 
prayer of the complainant's 6111; upen hearing exceptions te the 
report the chanceller slievwed eompiainant a lien for $1216.93, with 
interest, and disallewed the balanee of the lain. Vong) mina t 
appeals te thie sourt, aeking that 1% be allewed the full amount, 
Defeidante fo net gueetion the lien for the emslier amount. 

Apparentiy the echancelicr was ef the opinien that there was 
® Variance between certain allegations of ¢ompiainant'ts bill and the 
proof, and aise that conpleinant Had two contracts for plusaving and 
that the bill wae net filed anti after four monthe frem the last 
delivery under the first eontract, aeuee tow late umier the 
etatute - Mechanic's Lien Statute, chap. 84, para. 7, (Candis) 
widen requires the bili to be filed within four menthe after Last 
delivery, Complainant contends inet it hed only one eontract and 
that the bill wae flied within four months fron the date of Last 
delivery, thereby complying vite the statute, 

The master found that on January 1, 19°7, the owners of the 
fee of the preniger im question sade a 99 year lease te denty U, 
Pasehen, *hieh lease ov Kay 15, 1924, was asoigned by Paschen to 
the 230 Herth Wiehigan Avenue Building Corporation; that eubsecqusntly 
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gertsin trust deeds conveying the premises were made whieh are 
not material to the present controversy. in Kay, 1999, Henry 
Paschen, doing businese as Paachen Srotaers, eutered into o write 
ten contract as general contractors with the 840 herth Biehigan 
Avenue Bullding Corporation fer the construction of an office 
building om the premises. 

duguet 22, 1925, Pasehen made a written contract with 
Jenn Degnan, Inc., whereby the latter for $102,000 was te provide 
all materiale and perform all work fer the plumbing to be ine 
atalied in the building, 

Complainant is a eerperation in the business of manufaeter- 
ing and ve@lling pipe, plumbing fixtures and supplies. in Kay end 
Faly, 19298, complainant sent to John Degman, inc., written gquotae 
tiene of prices on itexe ef plumbing, and John Degnan, ine, 
bought some “roughing in* waterial, said te be pipes enclesed in 
the structure of a building, net the ordinary plumbing Pixtures 
such as water closets and lavateries, Apparently this "roughing 
in” material has been paid fer, and the present claim for lien is 
for fixtures, 

Decesber 11, 1928, John Degnan, tne., in writing ordered 
from complainant certain fixtures for the lump sun of $15,000, with 
the understanding that any additions or deductions should be made 
at the prices of the items contained in the quotations, Subse 
quently, certain other orders for fixtures and euppiies were given 
te eomplainant. These goods ware furnished by complsinant and ine 
eerperated in the bulliding. 

in way, 1929, there wae due complainant Tor such fixtures, 
after allowing eredite, $32,449.36; about thie time John Degran, 
Ine., became financially exbarrassed and was not able to pay the 
pills of complainant and it refused te deliver any mere material 
er fixtures, whereupen Paschen Brothers, the gmeral ecentracters, 


wrote a letter to compisinant cuaranteeing to pay for the reseinder 
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ef the work. The letter saya: “We guarantee payment for plumbing 
material needed threughout the remaimder of the work that ie ore 
dered from you by eur representative at the inetigation of John 
Degnan or hie sutherigzed representative." The letter alee ine 
structed that the orders should be billed "te Pasehen Brothers, 
e/e Jom Degnon." Thereafter complainant delivered plumbing sup- 
plies ss ordered by Paschen Bratiers at the prices agreed upon 
between comslainant and Johm BDegnan, Ime. The material delivered 
after thie letter was written amounts te $1221.45, and the lien 
fer thie is not questioned, 

The master found that sil the plumbing material was 
wrought inte and became a permanent part of the structure, en- 
hancing its value in excess of the amount claimed by complainant. 
The master aleo found that the last delivery ef material, prier 
te the letter of Baschen Ercthers guaranteeing the acecunt, was 
in Bay, 1999, and the last material delivered after that letter was 
om August 2, 19%; that due noticesor the mechanic's liens were 
served, ani that all the parties interested knowingly permitted 
compleinent to furnieh materials and supclies to the building; 
the waster found that all eof the material allegations of the bili 
an? amendments and supplementa therete hag been proven, and reeome 
mended a degree aceordingly. 

Defendante argue that there was a material variance between 
complainant's pleadings and the proof, in that complainant alleged 
the centract was made December 11, 1924, while the proof shewed it 
Was made May 11, 1928. 

Ve do not regard the point as ispertant, The evidence 
amply shows that the eonutract was made December 11, 1928. In 
equity oractice the rule concerning variance is not strictly en- 
forced and cannet be inveked ageinat a decree where the eroor is 


sufficient te suprert a claim for relief, although the bil] may 
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be incorrect or mistaken in some of ite detaila. Stregt vy, Thompson, 
131 Ill. App. 546; Beaver v, Slanker, 94 111. 175; Mgorehead vy. _ 


alvays 
Eggmann, 190 lil. App. 578. “Squity/looke to tne real substanee 


of matters put in evidence, and will disregard sere techeical ob- 
jectione that do net affect the merits of the controversy. * 
Holman ve Gil}, 107 fil. 467. 

Apesrently the chanceller was of the epinion that the cone 
tracts vere made Kay 11, 1925, or July 5, 1924. The Letters written 
en these days by complainant te John Degnan, Ine. ,were simply quetae 
tion letters offering ite supplice at certain prices for any pre- 
posed work. At the time these letters were reesived John Degnan, 
Ine., had no contraet for the plusbing work on this building; ite 
ecentract for this work was not made until Auguet 22, 1925. Complaine 
ant furnished the fixtures in accordance with the order of John 
Degnan, Inc., of December 11, 1°24. 

We eanmet agree with the eontention of def dante that there 
were two contracts, Manifestly there was only one contract te fure 
nish the plusting and fixtures for the building in queation. The 
fact that after complainant had executed most of the comtract and had 
refused te deliver the remainder ef the goods unless it sheuld be ase 
sured of receiving payment, woleh assurance was given by Paschen 
Brothers, the general contractors, 4id net divide the contract inte 
two eontracte, The materials were delivered in econneet Lon with ene 
joo in one building and cannet reasonably be d4iviczed inte twe sepae 
rate contracts, A somewhat sinilear cueetion wae raised in Balleable 
Iron Co, y, Brennan,174 Ill, App. 33, where it was contended there 
were two seoarate contracts, one for the installation ef a bath and 
toilet and the other for the installation of a heating plant. ‘The 
court held against this on the ground thet beth jobs were Jene on 
the same building, fer the same owners, and usually done by the esme 
workmen ani sre known as plumbers' jobs. See also Seiji _v, Somash, 
237 Ill. App. 844. 
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Defendant says complainant seuld set have stated the age 
count as beginning April 1, 1990, but should bays eommenced the 
acecunt st the dates when 1t first gesuenced delivering *rouguing 
in*®* material to John Degnen, Inc., and that semplainant hed ne right 
te apply payments received from John Degnan, inc,, on this account, 
ae the richts of third parties, Paschen Brothers, are involved, The 
master preverly found thet, commencing September 1, 1924, and at 
intervels thereafter, cowplaineant delivered large amounte of 
"roughing in” materinl te John Degran, inc., but taat complainant 
was paid in full for this material and none of it is inciuded in 
the claim for mechanic's lien. ¥urthermere, there was np éewigna- 
tion as to hor the paymerte received by complainant sheuld be ape 
plied. it is the rule that where the debtor does not so indicate, 
the creditor may apply such paywmeats where he chooses, idese y, 
Hentze, 326 111. 634. 

As a further defense it is asserted that certain quantities 
of pipe delivered te John Degman, inc., on September 1, 1925, were 
net used in the building. The evidence shewe that the materials 
were delivered to the slace of business 6F John Degnan, inc., and 
were used by 1% in enother buliding upon wliien it then had the 
plumbing contract; complainant had no motice that said meterials 
were to be used in thia other building and they were bilied te the 
general secount ef John Degnan, Ine, The evidence shows that John 
Degnan, Inc., paid this inveice and no lien is claimed for it. 

Other points are sreaented upon wiieh we de net think it 
necensary te comment as they do not affect the merite of the cause. 
The master found the facte and stated the account correetly, and it 
was errer to sustain the exceotions te hin repert, 

decres is therefore reversed and the cause remanded with 


directions to enter a decree in accordance with the recommendations 
of the master in chancery. 





ERSZSD ASD RENANDLD VITH PIRECTIO“S, 
Matchett, P. J., and O'Connor, J,, concur, 
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MINKIE GREEREEAG, 
Defendant in irrer, 
ve, 
CHICAGG CAB COUPASY, 


a Corooration, 
Plaintiff in 2rror. 
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ER, JUSTICE C'CONKOR DALIVERER THE OPINION GF THE COURT. 


Plaintiff brought an aetion againet the Chi cage Gab Company 
and Leen S4e11, te recover demages for oeracnal injuries claimed ta 
have resulted from a collision between an automobile in which plain 
tiff wee riding, and @ eab belenging to the defendant sab coupany 
and driven by defendant Sdeil, at the interesction of ieGalle and 
Division etraete, Chicage. fhe jury returned a verdict finding 
defendant Chicage Cab Company guilty snd asseesing plaintiffte 
damages at $21,280, and finding defendent Bdell not guilty. Judge 
ment was entered on the verdiet and the cab company presecutes 
this writ of errer. 

The reeord disclenes that shortly before mine o'oleek, day- 
light saving time, om the evening ef July 2, 19M, there was = cole 
listen between «a Dedge sutonebile im welch plaintiff and five ethers 
were riding, and s tazieab belen ing tea the 4efondant cab company, 
in or near the northeast corner of the intersection of Lagalie 
street, a north anid south street, and Division street, an east and 
weat street, in Ghicage; one ef the porsene riding in the Dedge 
was killed and the ether five, whieh included plaintiff, testified. 

The substance of the testimony of these five witnesees is 
that on the evening of the day in question Gam Blender, 53 yoars 
old, woe lived in Evensten, teok his Seige eutoxebile te drive te 
the Seneca hotel, whieh is nearly a half mile south of Divi sien 


street, aid cast of Michigan avenue, He took his wife, two 





<= 

Saare 

2 BSR Oe at a Ge 
tae GHA eE RAO entrees 
{ atines we ecubas tet et Deus 
Ne sellin ; ae 

at 

owen wa hia voen99 a 
Te Te Ai: eee te 





ng ATES: 


2009. KAT.49 AOLMISG HR amavis ae aortaut a 
giaqted dad iin 140 e683 tantaye aolfon at “pagword “Vuttatest: red gael 
os heatele/svixutat Loaeaveg xe? seqembh tordser Od (Lieb ‘need: Saws 
ately deliv Al oLidomotue an mented motes (iso's nowt beeluede ‘evadtt 

YaRqaod Geo ahawteh oft of gatyanteé dow # baa’ (Qakotr aaw That! 
bas OLidtad te aolfoowtotal edd se hehe taebae teh yo aevinke bawe 
gathalt yolbioy a hemreden ytut oat -oyeoide ,etoorse mohatvad: 
a'Tiisuialy galoseens baw ys tleg yRoqued de® eyeottd Saedan tobe 
mabat “eee thy you tian dmabie res a a asgeaad 
i “etuasnor Enagisos fad ons Bes’ tebiiter' ene ae eT 
cab ,Nbeto'e olin exeted (Leroi Gadd wbeeron th + wniaiceall oo ‘er 
-loo @ Baw ‘xed? eee \e Feit Ye yntee MY aw , ud guhvaw oayet’ 
atodso ovit hae ‘Ttititaly Motuw ab eftdovdbun exhet W twewten Makedlhy 
«Yate tao Gad Sarbiistes oct oF tino twit Gee reed # hee wathen eee 
gi feGad to noldoewietak edt to wires deuedteen ont tno to mt 
has seas mm ,foeths agtety ic bas ,deeuse Mave bite ton B re <oe) 
agbot ods 4) yalhiy wacetey ea? te wan pegestde nt (teette tow 
hl tease aispecezel Babu let ‘itn tel | pstmt 


ee 
ae hae Aim ul ive ate Bans ; 












ee kt “preg 


sie si i 4 h. 
es tie ald dood of _ameeion an tita saat 






brothere-inelaw and their tws wives. The three ~omen were sisters, 
After creceeding some Aietence they dreve southeast in Sisten 
avenue until they reached Bivisien street, which is about e mile 
weet of Lataile street where the accident securred, The ear vas 
then driven east in Bivision etrest until it raeched LaSalle 
etreet +here it was stopped, Latalie being a through street, 
Blender then started his car across Laislie« street, geing at about 
fifteen miles an hour. Aw Be {14 Bs, he saw the 4eferndant’s scab 
coming north in LaSalie atreet at about forty or forty-five miles 
an hour, Elender theaght he had time ta pase in front of the cat 
but found he vas aot able te de ge and turned hie ear teward the 
nertheast te aveid « eellision, but the cars eoliided and sisintiff 
Was reverely injured, 

Jack L. Rogere, called by defendant, testified that be and 
hie wife were etaiding in front ef their home at 1206 Herth Lae 
Salle street, which wes a few doors north of Division street; that 
the De¢ge cer wee coaxing south practically in the middle of La@alle 
etreet at about forty or forty-five miles an hour; that there was 
a Westbound strest car in Divisien etreet (there being a double 
line of etreet care in that etrest); that the driver of the Sedge 
car applied his brakes to aveld Sitting the street car bat could 
MOt% etop; that the brakes “howled”; that he sade s turn toward the 
east three or four feet back and east ef the etreet car, and at 
that time the collisien ecourred; that &« did net aee the north 
bound cab until just at the time af the geliision beeause the 
atreet car vas crossing Division street. 

Ailsa Hogers, wife of Jack L, Aegers, gave testineny sub- 
stantially the same ac that of her nasband. 

Rverett Lee, called by defendant, teatified that at the time 
ef the accident he wae walking west on the nerth sidewalk ef Sivisien 


street about sixty feet east of Lajalle street and saw the collision; 
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that the Sedge car came acuth on LaSalle street; that a westbound 
street car in Divielon etreet was ereseing Laiaile street; that he 
sew the cob coming nerth at shout twenty or twentyelive siles an 
heur; that “Wheat made mie notice the sadam (the Osage car) was the 
squeal of the brakes;”" that i: was cewing seutn in Lalsllie street 
at about thirty or thirty-five silee an heur; that at the time Be 
was abeut eixty feet from the Sedge sax; thet the tbrekee on the 
Dedge “equesied;* that it turned enut to avoid the weathound street 
ear, missed the sireet car, and cellided «ith the eab; and that the 
Fear end of the street car wae about the middie of Lagaile street 
when the collision scourred. 

George KR. Bolkau, called by defendant, testivied that at 
the tine in guestion Khe was talking with a friesd in frent ef 1209 
Leslie street, of the east side of the street and a few doors notth 
of Division street; that be saw the Dodge car coming south at about 
forty or rerty-Sive miles ao hour, practically in the center of Lae 
Qalie street; that he want te the sesne of the accident and saw Kr, 
ang sre. Regere and Lee there; that « street car vas going weat in 
Bivielon wxtreet and the Dedzce car turmed te the east in Divisten 
street and that the eollision cecurred im the south or eastbound 
street car trecks; that “I heard equesking braxes:* that the ¢river 
ef the Sedge ear turned araund just before the collivien and was 
talking te the passengers ix the oar, This is eubstentiaily all 
the evidence in the resord as to how the accident securred, 

Defendant eontende the basis ef plaintiff's case was the 
negligenee of the driver of the taxiesb, and therefere defendant 
could be held liable eniy wander the doctrine of respondeat gunerier: 
that wince the jury by ite verdict found the driver of the sab 
net guilty and judgrest hewing been entered on the verdict and ne 
appeal having been taxon, the judgment is conclusive in faver ef 


the defendant cab company, It is obvicus that if the driver of the 
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cab was not guilty of negligence in driving the eab at the time is 
question, the defendant cab eccxpany ceule net be Held iiatbie ou 
the doctrine of regpendes Superior. CRAGHEO 2625 UO» Ve layer, 
X21 Ill. Anp. 314; 
Ill. 329; Hilletres vy. 






686. The contention of defendent in this respect ie net eontre- 
verted by osuneel for plaintiff in their brief, but they contend 
that since it was charged in the fourth egumt of the declaration 
that the defendant taxieab sompany pereitted the taxicab in 
question te be overated Without good and sufficient brakes, in 
direct vieleticn of the atatute, this constituted negligcenes on 
the part of the eab caupany irrespeetive of the sendact of the 
ariver of the aab, for whieh pisintiff waa cititled te reeever. 
The 44fficulty with thie eentention le that there is ne evidence 
in the resord tending, in any wasmer, to shov that the brakes ef 
the taxicab were not in good working crver, nor is there any 
evidence in the record that the brakes om the Sedge car were not 
in good condition. The only evidence om the question of brakes is 
that they “howled” or “squeaked” when the driver ef the Dodge ear 
eppiied them, Thies in no vay indicated that tavy vere aut of 
repair, 

While counsel for defendant argues at consiserable lesgth 
that the fury might weal believe that the “squeak” of the brakes 
came from the brakee of the tasicab aid net from the brakes of the 
Pedge car, ve think this eontention ia centrary te all the evidense 
on thie question, Sut im no event gould it be materisi because 
there is me evidence that the brakes were out ef order or Jdofective 
merely beenuse they "equesaked® when applied. Hapealaily is this 
true ae anolied te tae evidence is the instant case, 

Suet we have just asid im regard to the brakes is suffi- 
sient aliswer to plaintiff's ecententien that the eourt ecommitted no 
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error in refueing te imetruct the wilfel an4 wanten count, out ef 
the declaration, a8 reqeeste? by defendant, because the declara- 
tien charged that the taxicab ware permitted to ce operated oF 
the street without being ereperly equipped with brakes. inere 
wae no evidence to sustain thie allegation. 

From what we have said it ie alee unnecearary to Paes 
on defendant's eontention tat the court erred im not permitting 
Aefendant cab company te @zohain why wwe texieak driver vas not 
ealled aa & *liness. 

Sines the fury found the taxivab driver tiot gulity, ta 
defendant cab company coul4 not be neid lisble on the deetrine of 


puperier, aid since the plaintiff in tule court precie 





cates her wight te sastein the juaguent en tae ground that the 
brakes of the taxicab were Aefeative, and since we uve habd 
there was no evidence chat they were in apy Fay dafective, tacre 
ie nothing in the reeerd to sustain the jJudgeent; therefore the 
retion in arrest, mode by defendan® when ite motlen Ter a new 
trisl wae overruled, esould have been surteained. 

Plaintiff, ucfortunately, 734 very severely and pervaanenty 
injured; but in view ef the reaerd in thie case the judasent ean 
net atand. the sudgnent of the Superior court is reverged,. 


REVERGAD. 


Matchett, F. J., ond Kedureiy, I,, eoueur. 
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BRS. GHARLSS STORE, alias 
BARY STEAK, and CHaeLAS oF 2he, 
AQpetLiants. 
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MR, JUSTICE G'CGONNGR DELIVERED JHE GPIRIGR OF YSH COURT, 


Plaintiff brought an action egainst tae defenudante te ree 
evver damages claimed to have been suetained by Kim on aecount eof 
being injured in an sutemeblie eollivion, through defendante' 
negligence, There wag a jury trial and a verdict and Judgment in 
Plaintiff's fuwer for $6,000, ond defendants appeal, 

The regord discloses that ahout 6:4. o'eleck in the even- 
ing of July 17, 1932, plaintiff wae driving hie sautenebile sguth 
in State atreet snd at the tine defendant Bary Stern waa driving 
ah sutemerile weet in 75th street; the care eoliided acd plaintiff 
Wae severely injured, 

The evidence shows that at the time in question the do. 
fendant Sra, Gterm and several women sowpanions had been bathing 
at the 75th street bathing beseh and were returning heme, fra, 
Stern driving the sutsuebile west in 75th atreet, *hon the two 
eare collided as abeve stated, 

Courisel for defendants contend that defendant Charles 
Stern had no knowledge ef the use of the ear by Bre, Stern at the 
time in question, and had net authorised or knewingly permitted 
the use of the car by her; thet “in feet, threughout the mtire 
record the naxe of defendant Charles otern is net mentioned at any 

time by any witness," and thie pesition of defendente is not ¢on- 


troverted, 
The only contention made by 4efendants on this appeal is 


that the declaration charged Joint operation, management and cone 
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trol of the sutosobile by defendante; that thie charge was out in 
issue sy the defendunts' plea of the genersi fesue and that plein- 
tiff'a proof failed te establish any joint liability because there 
Was ne evidence tending te shew that defendant Charles Stern had 
any connectdon with the case, and therefore the judgment being 
@rreneous as to him it suet, ander the law ae it existed at the 
time the cause of action arose, July 17, 1932, and prior te January 
1, 1954, be reversed as te beth defendants, 

The declaration wae in five counts, ‘The seeond, fourth and 
Fitts esunte were withdrawn and the case tried en counte ene and 
three. These counts ehourged that tae “defendante ware the oreners 
and in possession of a certain weter renicle which the defendants 
and their agents were then and there maintaining, eperating and eon 
trolling in to-wit a weaterly direetio: upon sand aleng 75th street, 
ete,, *** that the defendants and their agente se carelessly, neg- 
ligentiy and recklessly maintained, overgied and gentrolled said 
weetbound metor vebkcle,* that by reascr thereof defendente' sutoe 
mobile dollided with the meteor vehiaie of plaintiff, 

On the other hand, plaintiff'e sosition is that the defend. 
ante by the mles of general ienue admit the ownerenip sand operation 
er the automobile at the time in question, and in suonert of this 
cites Zusller v. Hayes, 321 Til. 275; Carlson vw, Jonson, 263 E11. 
$56; Shicage Union Traction Co. vw. Jerka, 227 I1k. 05; Belulte wv, 
Logkridge, 137 Iii. 276; Bates vw. Drainage ¢ 8, 273 Thi, 
app. 435, and ether oases, 


eanissione 





The Ryeller ease was an setion to recover damages for vere 
sonal injuries growing cut of = eollision between an autecebile and 
& motorcyole at etreet interseetions in Chieage. Floyd Hayes, son 
of George &. Hayes, the defendant, was driving the sutomebile at 


the time ef the enliisien. The father alene wae sued, The declare 


tien alleged that the father and sen were partners in the coal 
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business under the name of Jefferson Yark feal Co., wid that the 

#on was driving the automobile at the (ime on the business af the 
partnership. in another count Lt was alleged that defendant, 

Hayes, was engaged in the coal business ond empleyed bie sen Yleyd 
ae his agent ond thet Fleyd was operating the autexebile in the 
perforsanece of hin duties as the agent of hie father at the time 

of the secident; and the third count was en the theery of the fandly 
autwobile, ‘he defendant filec the geiersai iswue and during the 
progrese of the trial seca) leave ta Lilie speviai pleas, which pleas 
were tendered with his wotion, The piesa davied the @xiatence ef 
the partnership, daied that the autemoblie was belug cperated in 
the tuginess« of the alleged surtnerehip, denied that the defendant 
Was engaged in the coal business under the sane of the Jurf ereen 
Park Coal Ca., and that the son was epersting the autezebile as 
@efendant's agent and denied that the gon was a weber ef defendant's 
family. Another of the pleas set up that tne JofYersen Park Ceal Co. 
wae # corporation ef whieh the eon was « stockholder, offieer and 
eepleyee and was net an employes er servant ef hie father, tae 
defendast., The court deiied defendant's agtien fer Leave to file 
the pleas, ‘The court seid (p. #278); “ho evidesee wae introduced 
by the plaintiff tending te prove thet the Jefftreon Park Goal Com= 
pany Was a partneresip eof whiem Fieyd was a sember, or that ae wag 
operating the autowoblle as on agent ey servant ef the defendant or 
en bugliness ef tue defendant, «** 

"Yor many yeare this gourt hae held the deoetrine that in 
setions on the ease the general issue denies only the wrongtul act 
@lleged te have been cemuitted an¢ dees not put in desue the owner- 
ship, powesesion or eperation of the property or inetrumontalities 
whieh have exuged the injury, Allegations of gueh evnership, po@te 


easion oF operation are regarded ag matters of inducement, only, 


waieh are not traversed by a vlea of the seneral issue, ond if the 
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defendant desires to take issue on guch partioular facta, he must 
ao it by especial plea.” ‘The court then cites a number of autherie 
ties and in atating the nature of the rule eatd (p.279): “It is net 
@ rule which applies oniy te railresd and municipal eorgeration and 
guasi public corporations.“ ihe court there further said (p.28%): 
"The pleintiff in errer (defendant) complsaiae of tas refusal of 
three inetructions asked, They were properiy refused, Tor they 
were eredicated on the theory that the relutionship ef Fleyd (4e- 
foudant's sen) te the plaintiff in error, as his servant and agent, 
in driving the autemebile wae not admitted, whiah wafnuad to be 
ineorrest.* 

We think the Bueller case was decided on the theory that 
the son, in driving the automobile ot the time in cueetion, was the 
agent of hie father and it wae Aeld that this fset wae not denied 
by plea of the general iesue; while in the instant case, the eharge 
in the declaration ie that beth defendsnts committed the #rongiul 
act. They are charged to be joint tort feasors, the question of 
principal and agesit ie net in the case, 

In Carlson v. Joineon, wupra, (263 ILL. 586) whieh wae an 
action for pereonal injuries, the cowrt said the axended declare. 
tien charged that the defendant “by his servante and agente, wea 
engaged in resedeling and repairing s bullding ewned by him and 
that certain men were engaged in working upen the reef of said 
building; that defendant “ey his guid servants and agents did a6 
carelessly and negligently preceed clth the work” that slaintifr 
wae injured, The plea was not guilty. Befere the écmneunenh of 
the trial defendant asked lenve te file a special plea by which he 
sought te set up that defendant, Johneon, wae an independent son- 
tractor. from what we guid, we think it ebvieus tuat the allega- 


tienes of the declaration in the Jobnson ease are net at ail similar 


to the charge sade in the declaration in the ease at bar. 
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in the Bates case, supra, (#73 Ill. App, 335) the dewlara- 
tion charged defendant with the commisaion of a tert by ite agent, 
acd it was held that the plea ef the general iseue did net put in 
iseve the questior of ageney. The ether eases cited are to the 
game effect. 

thie eourt hae held that in & personel injury ease where 
the decleration charges that defendants Jointly committed the 
wrong?ul act, tue plea of mot guilty decs net adait the joint 
oenership and eperation of the instrumentality involved. kgisle 
we. Moguizg, 236 Til. App. 295; 3) #t. Dearborn Elda, 
Corp., 243 Ill. App. 484; Bebermott v. Aub. Vil J E 
Sorp., @te,, 266 Thi. App. 115. 


the kgisle case sult war brought te recover daneges against 


te of 
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kr, and Ure. MeQuigg, oleintiff ¢laining dasages um a result ef 
being struck and injuredé by on sutespbhiie. The court there said 
(pp. 207-093): “there ie a total losk of evidence ae to any cone 
eert of action or common intent of defendants with refereice te the 
operation cf the autenebile at the time of this aeeldent, Se far 
ae the reeord shows, the defendant or, Somigg neither owned the 
Cay nor overated it at any time and was iiirely unaware ef and 
unconnected with this peurticuier trip, “*«* 

"We held that the defendante in thie case canmmet be made 
the eubject ef a joint fudguent unlens it ean be held thet their 
plea of general issue admita joint operation ef the sauteoneblie 
when it etruek pisintiif. 

"Plaintiff alleged joint ewnership and operation, and argues 
that the genersi Lesue adwite both allegatione under the rule an~ 
nounced im Chigage Union Tragtion Co. v. Jerka, 227 I21. App. @5, 
and meny ether similar casee,* The court then discusses sne ther 
ease and continuing sald: “Under the rule ef pleading long felliewea 


in thie State, where the charge is joint liebliity, the proper plea 
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for thore net guilty is the g@merai Llasue. 


Se. ve. Bemean, 202 Lil. App. 185, 
“'{t is leid down im ali werke on pleading that if two ex 





more persons are seed ror a tort committed by one snly, a miajoinder 


eannot be pleaded; the praper ghea for those not guilty is the gen» 


eral issue.’ Yeosel v. Alexunder, 63 111. #84; Beenomy Light & 
ver Co Et » 203 122, 824, 


So are referred to 50 eases ehonging this rule. It would 
‘be unreasonable to stretch the rule ip the Jerka ease to include the 
eharge of foimt lisbility." And the judgoent ageinet beth defer danke 
wae reversed aii the cause remanded, 

The Blade case, supra, (245 141. App. 464) wae an appeal from 
a jutgvent for $25,000 fer injuries received by being struck while 
on the street by @ plank er beard which it was alleged fell frem the 
eeaffelding of a building then in srocee#a of construction. it was 
thare held that the general igsue was the proper plea toe 4 eharge ef 
Joint liability. The court there aaid (9.489): “Ye have held, toe, 
that where the eharge is jolnt lisbility the proper plea fer theese 
not guilty 1a the general issue, set that Lt is unreseenabie te 
atretoh the rule in the Jefkea ease t4 include the charge of Joint 
lfebility. (eliale v. Hewigg, 936 314. App. B98, 29.)* 

The Uadetuott case, supra, (266 444. Apo. 115) was on append 
by the defendants to reveree a judenent for damages te plaietiff's 
real eotate by the Agetruction of four Large trees,and Lt wae held the 
where tro or more defendanta ore jointiy eharged with the count selon 
of a tort, the joint action of the defendants is negatived by a plea 
of net guilty. On this point the court said (p. 120): “At the oute 
set it ia contended by plaintiff's counsel that sines the autonatie 
Corroration pleaded only the getieral issue, plaintiff was not required 
to prove that the Autowatio Corperation Participated in the trane- 
action between the piseintiff and the gales Sorperation. The point 
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is not weli taken, Slaintiff's olaim te founded uson and the deco 
laration charges that the twe defendants ceumitted = tert,««* I¢ 
has always been the law that where tes or more defendante are 
jeintly charged with the commieeion of & tort the Joint action ef 
the defendants is negatived by 2 pien of net guilty. (Yeagel vy. 
Alexander, 59 111. 254; Peters v, Howard, 206 Il]. App. 616; Koilahe 
¥. Mequigg, 736 113. App. 296, 294; Blade v. Site of Pt, Dearborn 
Bidg. GCorp., 245 th]. Ape. 494, 499.)* 

In the inetact case we held that the plea of mot guilty 
negutived the joint tart charged against the defendants «4 sinee 
there was no proof made againet defendant Charles Stern, end sinee 
under the o14 law which ie applicable te the instant eare, which 
holds that the judgment sca net several defendents ts a unit, it 
Gannot be reversed aa te one defendant and affirmed as ta the other, 


WQe, 20 Lil, 218,) the judgaent 





must be reverged snd the eause rewarded, 

Plaintiff centends that it is the law that one way net try a 
ease in the trial court en one theory ani then shift te anether 
theory in a court of review snd that thie le what defendants attempt 
te de in the imeatant case; that they beth joined ina ples of net 
aailty and in # speoisl plea, in weich they denied they owned, ope 
erated or controlled the autemobile in queetien; end that en the 
day of the trial, after the jury had been sworn, the des endants 
withdrew tieir special plea and the ease went te trial on geferdants ' 
Joint plea of the general iesue. And plaintiff further eontends 
that at the close of plaintiff's ease both defendants Joined in a 
motion to exclude all the evidence and te instruct the jury te fing 
the defendants net guilty, sccowpanded by a #ingle inetructien, and 
that at the close of aJ1 the evidence they made a similiar metion and 
tendered « similar instruction te find beth defmdante net guilty; 


that the defendante yresented a number of imetruetions, 411 ef which 
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were given @xeest twee which the ceurt refused; that one of these 
inetructions wae a feint instruction om behalf ef beth defendants 
and aid net indicate te the jury “that the jury should consider 
S@parately the liability of elther defendant." ‘There ie some merit 
in plaintiff's contention. After the jury was eworn, the defendants 
aid withdraw their special plea, denying special ernership, operation 
and control ef the autarobiie, ond meade a Joint motion at the sleee 
of plaintiff's evidence and at the close of ali the evidenee tendered 
an instrustion to find “the defendanta® net guilty. But whether 
this action on the part of tie defendants lulled plaintiff into the 
belief that the ownership and operation of the autonebile by beth 
defendants wae net controverted and that only tke ercnecfwl set was 
denied, does not acpear, ner is there any intimation tuat claintiff 
eould have produced witneeres or evidence of any eharaeter tending 
te show that defendant Charles Stern wae in any way Liable fer the 
unfortunate secident in which plaintiff was severely injured and Bie 
autexsobile grestiy damaged, Kereover, defo: dante, by their offered 
instruction whieh the court refused, seught te have the court tell 
the jury that the charge made by plaintiif againet defendants was 
that defendants owned and operated the autemwhile at the time of the 
@ollision, and umless the jury believed from the ‘evidence that the 
automobile wae operated and sontrolled by beth defendanta, as 
oharged, then they should find the defendants set ,ulity. 

Se think the resord falle to dis¢lese that piaintirr was 
prejudiced by the defendants’ action im withdrawing their special 
Plea. Since the law in effect at the time of tre aceident in this 
case and at the time ef the trial srevente a fudgment against two 
perame te be affirmed where it is wrong againet one of them, and 
singe ve hold tuat there is ne #vidwmee against the defendant charles 
Stern, the judgment eannet stand. 

the judgment of the Superior court of Geok esunty is reversed 
and the cause remanded, 

REVERSED AND REMARDED, 
Matchett, ?. J., ond MeSurely, 7., coneur, 
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THE PROPLZ OF THS GTtaki OF 

ILLINOIS « OSCAR He 

CAPLOTROM, .tiermey General, 
Defendant in “rrer, BRROR TO SUPERIOR 


GGUNT, GOOK COUNTY. 


264 I.A. 667 


MRe PANSIDIHG JUSTICR GLLIvar 
DELIVERER LHR GPINIGN OF THE ¢omtT, 


Ve 


ILLIMGIG staYe AUrCMOBILE 
ASSOCIATION, a corporation, 
Plaintiff in srrere 





This writ of error veeke the revereel of a deeree of 
Gisesolution cf the Illinois Ctate Automebvile ssceintion, a 
eorporation (hereinafter referred te ae defendant), entered by 
the “uperior court ‘pril 17, 1931. An information in the nature 
of a bill in chancery was filed Yebruary 10, 1951, against 
defendant by the attorney general fer and om Behalf cf the 
People of the {tete of Tllinois (hereinafter referred te as 
complainant) for such diseolutien, under the provisions of 
paregraphs 195 and 196, chapter 32, Cohili‘'a ive) heviesed 
Statutes of Illincis, which are aa follows: 


"Pare 195. That shenever He board of direcetors, 
minagersa, trustees or officere ef any corporation extat tug 
by virtue of any general or apecial law of thig State, or 
any corporation heresfter organised by virtue of any law 
of thie State, has ceased to do business as & corporations 
er has diseontinued the exercise of corporate functions, 
auch carporation shall be deemed to have abandoned its 
torpurate franchises and it shall be lawful for the 
Atvorney General to institute proceedings, *** for the 
dinzsolution of sueh ¢orporntion.” 


“Pore 196. Such procecdings shall be commenced 
by filing im such court an information in the nature of a 
bill in chancery, stating te name and date of the 
erganiaation of such corporation, the location of its 
principal office and the namea of ity cireetore, managers, 
trustees or officers, if knowns thet it has ceased to do 
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business ag a corporation, and hae diseontinued the exercise 
of sorporate funetiona, and praying for ite disselution.* 


The pertinent end material portiona of the ceeree are 


as fcliewsas 


‘snd new on thie day comes the complainant, the People 
of the “tate of Lilineins upom ihe information of (sear Be 
Carletrom, attorney General, and it appearing to the eourt 
from the writ leowed herein te the ekeriff of Cook County, 
Tllinols, and hig return theroon, that the dufendnat, the 
gaid ILGIROLS State aAVOMOG EL AncOGlsTION, o corporation, 
hes been duly served with summons ten doys before the return day 
thereoty *** 46 is therefore ordered, adjudged and deereed 
that the seid bili be taken eo confeneed ageinut the waid 
ILLINOIS Stat: AUP MOBILE associ. TI, a eorporation. 

“ond thereupon tails esuve coming on for final hearing 
upon the bill taken an confesued by the enid defendant, apen 
the exhibits and testimony heard in epen court, and the cause 
heaving been argued by counsel, «no the court being fully sdviged 
im the premises, doth find, that the court has juriadiction ef 
the subjeet matter of this esuse and of all the parties herein 
named, that the material aliegatiens contained in the complain- 
ant‘'s bill are true ac therein etated and that the equity of 
the eouge ie with the complainant» 

"The court further finds thet the ILLINGiL “Tat 
AQT OMOU ILE ASSOCIATION wae ineorpernted in the ywar 1908, under 
and im accordanee with the provisions of an act of the General 
AseemBly of the “tate of Jllimeis governing corporations nat 
fer pecuniary profit. *** 

"That tne said defendant and its boord of directors 
have since the year 1906 ceased to tranecct business xe a 
corporation, and discontinued the exercise of corporate fune+ 
tiong,. *** 

“Tt IS PURTHER GEDEKTD, ALTUDGLD AM DOGRESD by the 
gourt that the esid defendant eorporstian, the TL IMOI) otstk 
AUTOMOBILE ASCOULATION, be and the aaae is hereby cisaolved, 
end that the charter and suthority of anid corporation be, 
and the same ig hereby deelored ta be mull and vold, *** 
that the eler: of this court certify the foet of such 
diseolution to the deeretary of the Jtate of [llimeia.®* 


April 23, 1932, defendant appeared im the cause and filed 
a petition signed and verified by one Fe Be Byrtumann ae ite seeree 
tary, asking that the deorce of dissolution of the corporation entered 
April 17, 1931, be vaeated and set aside. Thia petition alleged 
thet defendant wae ineorperated July 22, 1905, ac a corpormtint, 
mot for profit, and that since thet date it continuously transected 
business under ite chartery that it omly recently wae advised of 
the dcoree of @issslution of pril 17, 19313 that it wan mot at 
any time served with summonsg that the two writs of summons iasued 
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herein - one dated Fobrusry 10, 1951, recurmeable to the April, 
1951, term of the Superior court, which commenced April @, 1951, 
ané enether dated Februcxy 28, 1931, returnable ¢o the same term e- 
were served on ome Sidney ¢.» Gorham ae atcretary and agent of 
éefendant March 31, 193513 that <idmey &. Gorham was net on said 
Gate, at any time sinmee mor for ten yeara priery therets an officer 
or agent of defendant corporation suthorized or empowered te accept 
services of process, that ome Te Jo ‘chmidt was president and Fe Be 
Bytemann wae weeréiary of defendant, that each of auch write of 
summons wan served lewa than ten daya before the first day ef the 
April, 1951, term ef the Superior sourt sf Cook county, and that 
the court was therefore without jurisdietion te enter the deereeg 
anc that the preeceding woo had witheut knowledge or netite to 
defendant end the court wee without jurisdiction ever it. the 
petition soncluded with a prayer that ecithex: the deerce be yaented 
and servies of mummome quashed oy that the petition be permitted to 
gtemd o¢ an anewer and defendant allewed to appesr and defend. 
Leave waz granted by the court te cefend ond thet she petition 
stand as am anewer te the bill of complaint. 

Thereafter on June 16, 1932, pursuent to leeve of sourt, 
complainant filed ite senuwer te the petition. The anerer ees 
verified by William C. Clausen, so assiotent attorney general, and 
denied that defendant had earried on its business under ite charter 
aince July 22, 19083 and denied that defendant had not ceased to 
function az a corporations It averred that defendant corporation 
had mot functioned for more then twenty four years amc that it 
eeased te do business under ite shorter on or before July 22, 1907% 
that the board of directors and officers and agents of defentant 
have cessed to function as such since that dates that there have 
‘peom no regular or apeeial meetings of the members of defendant 
sinee that time, ond that it has in no way exercised any of its 
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eherter powers or performed any of the functions for whieh it was 
ehartered for more than twenty four years It denies that 
defendant only reeentiy learned of the ontry of the dveren of 
April 17, 1951, and averse that the last legebly cleected directors 
ef defendant had setual knowledge of the entry of the écere¢ 

and in effeet consented te the entry of memes 

The atiawer admits that the returne on the swasoncea eet 
forth in the petition show that they were served less than tem days 
before the firet day of the April, 19%1, term of the Superior ecurt, 
but avers that a writ of summoms w.s served on a director and agent 
of defendant more than ten days before the first day ef the pril, 
19315 term of that court, end that this summome with the proper 
return of the sheriff os to serviee theresf wee exhibited to the 
@ours at the Gime the default was taken and the @ceree of digaclution 
entered» 

The alawer allegea that before the imatitution of the 
dissolution procecdings the matter of dissolving the defendant 
corporation woe discusced with Mr» (idney 5. dorham amd other, 
the last known members ef the board of directers ef defemiant, 
and that representatives of compis inant sige aan that defendant 
had leng aince cenged to do businese oe a corperation, and thet 
there wae mo ebjeetion on the part of defendant or ite regularly 
elected effieere to such dissolution. I: demies that <idmey Se 
Gorham was met an officer, director or agent of éefendant at the 
time of service of sumszeme upom him and avers that there ig on 
file in the office of the reeorder ef deeds ef Cook county, 
Tlidmois, the eertifiests of organisation ef defencent under the 
seal of the corporation giving the nemes of the persons elected 
directors of defendant ae required under the Corporation act, 
and that sueh recorded certifieate discloses thot Gidney 3+ Gorham, 
among others, wae elected a director of defendant corporation. 
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The anower further avers that there hag been no other oe rtifieate 
filed in the ofiiee of the recordar of ceedu of Cock commty, Illinois, 
showing the eleetion of sny other directors or officers zines the : 
original eertificate wis filed with such recordar. 

«Tk abmo Gemfee that vs Jo Schmidt or 7s Bo Brtmmam vere 
then or ever had been duly elected ami quelified as president and 
aevretary of defendant, that either of them hed sutherity te sign 
the petition presented te the court, or that either of them haw 
authority te prosecute the petition t¢ yeeate the deere of 
Giasvolution entered spril 17, 1931. 

it then averse that after the entry of the deeree Spri) 
17, 1931, a new corporation unter the mame of the ILlincis “tate 
Sutomobile Aseeciction wae chartered by the secretary of states 
that the mew corporntion proececdad vith ite organization and at 
enee engaged im the business for which 1% was orgamixed; that it 
has expenced large quma of money im the suiicing up ef ite businesag 
and that it acquired thousands of uewbera anc Sas been netively 
engaged in the perfarmanee of its functions ever since the date of 
ite incorporation. 14 further avers that defendant and all persons 
who were its officers prior to ‘pri 17, 1952, had knowledge of the 
entry of the deoree of éineolution and of the setivitier ef the new 
corporstion in the building up of ite pueinerss, and preye that the 
petition be dimminsed and the decree confixmeds 

Defendant's principal contention is that tne trial court 
Was without jurisdiction to enter the decree in question or any 
decree, insemuch as the record @iseleses that summons was soryed 
March Bl, 1931, for the ‘pril, 1951, term ef court, which service 
wes less than ten deys before the firet day of shat terms Come 
plainant's theory is that ite anewer (te defendent's petition to 


vacate the dcexvse of dissolution) alleging that a owanons other 
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than those appearing im the rewerd was served om defondent mare 
than ten days before the firet day of the April, 1021, term, and 
that thie eusmome with tho sheriff's return thexveon wae oxhivited 
te the ehaneeller before the deeree war entered, vaised an isoue 

of fact on the queution of the serviee of summons whieh, vith all 
Sther qGueetiens of fue presented by the plesdingas is «2223 pond ing 
im the trial court for disposition by the eheneellor vgen eubmiesion 
of proper proofs. i 

Defendant made its first apyearenee im thie couse more 
then « year after the dceree waa entered amd then asserted that 
it wae appearing specicliy and for the aole purpoye of securing 
leave to file ite petition and urging ite motion therein contained 
te Vacate and set uside the deeree af ¢iveclution. ‘fter issue 
wae joined on its petition by complainamt’s answer 1% not omly ddd 
met requert a hearing but when the couse wage renched fer trial 
April 27, 1933, ¢efendant's motion te eemtinue the esuse generally 
wae granted by the court. 

The record filed here by defendont dees not contain its 
petition ts vaeate the deeree nor comelainant's answer therete. 
These proceedings were furniched to this court by on additional 
record filed by complainent. By omitting ite petition te waeate 
and ¢omplaimant’s emawer from the record 1% is cbvious that 
defendant did not desire to have the ame considered om the laoue 
presented for our determina’ tome 

In view of the recital in the deorce that the "Tliinsis 
State Autemobile Aasoeiction, a ccrporation, hes beer duly served 
with guemens ten days before the return day thereof," and in view 
ef the avermente of complainant's anewer that « swanemes (other than 
the two shown by the record te have been served upon oidney S- 

' Gorham less than ten days before the firat day of the April, i331, 
term of eourt) was served em a director and agent of dufendemt more 
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than ten days before the firet day of the (pril, 1031 term, and 
that sueh summona, including the sheriff's return the eon, vag 
exhibited to the court at the time the d¢favlt wae taken and the 
Geeree entered, we are uneble to egree with defendant's eentent ton 
that the deeree should be reversee by uz om a question of leew 
while the cnuse is pendimg in the “uperier court on uncetexmined 
issues of fact on the identical ouestion presented here, av wohl 
ee On other questions raised im the trial ecurt om defendant ta 
petition te vacate the decrees “e are of the apinion, rather, 
that thie writ of errer is unjustified in view ef the fact that 
éefendant on its own motion secured leave to defend and in defending 
this cause om ite merits in the Superior court. ‘The esse new 
etangs contimued generally im the cours below om ¢efendant's motien 
and it may on notice of either party be called up and reinatated 
for final determination. “@ ara compelled te the conclucion that 
in the present state of the reeard the deeree ef “pril 17» 1931, 
is not final ond that the enuse is «till pending and undictermined 
im the Cuperior court. 

Im the view we take of thig couse we deem it unnecessary 
to discuss other points vhich have been urged. 

Por the rensona imdigeted the writ of error should be 
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Upem a trial by the owurt sithowt a jury seth 2. dlader 
was found guilty of violating seetion 9 of the Blue “hy Law (Gh, 
32, Cahil's 1932 Tllinois Sevisd “MRCUbGS, pers 254 st seg.), 
and judgment was enter ad sentencing him to pay 2 fine of $1,000 
ané Gosta. He cocks by thie writ ef errer te reverse the finding 
and judgment. 

November 1, 193%, the etate's atierney ef Cook county, 
upon the compleint amd affidewit of one Cherles Le Deling, 
filed an information sdleging that July la, 1932) Flader, 
am officer of the Glader GSorperation, di¢ unlawfully aell 
te Ubeling securitica defines in ame by the Sllincis 
securities at, without compliance with and im vieletion ef 
the previetons ef that act, and without having filed in the 
offiee ef the secretary ef stale of lllineis the necessary 
atatement aud documents pursuant te the provisions of sevtion 
9 of the acts and that defendant sald Loo shores of the capita, 
ateek of the Glader Corporation to “beling, which securities 
Were not exempt from complianee with the previgions ef the 
est, and met exempt from that provision whieh required that 
| the statement and documents of the iscuer,s specified in and 
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by the act, be filed in the office of the seeretury ¢f state 
ae @ cendition precedent te the right to sell or offer for esle 
euch steek within the “tate of [Liineis. iefendant entered 


@ ples of met guilty. 
the state offered in evidemee the certificate of the 


secretary of state ahowing noncompliance with the provisions of 
section 9 of the act requiring the filing of the statement ond 
documents preseribed im that section. It appeared that defendant 
had been engaged in the emplayment ageney business for mony yeots 
under the name of Gledexr Tmpleyment sgeney wtil June, 19232, «hen 
the Glader Ceorporstion was ineorpornted and suceeried to the 
businessg thet ¢efencant wae presidest ami the principal 
ateckholder of euch corporationy thet after mony visita ta 
defendant's office seeking placement in a position, beth Befere 
and after the ineorparaiion «f ¢efendert's businees, and after 
many interviews with defendant, a vritte ecoutracé was entered 
inte between “heling and the Olacer Cerporviion wherein “beling 
agreed to purchsce from the corporsiiom ami the eorporatican agreed 
te geil and issue te him 100 sheres of ite aomeaon ateok far 01.00%, 
ané the corporation 2lso agreed to employ “im a9 a placement man 
nt 5159 m month ond to repurchsce the sicek feom him for $1,000 
upon bis giving 1t sixty days notice of hic sestre to divpose ef 
gums within rincty days from July 12) 1932, the date of the 
exceution of the contract; ¢hnt defeméont exeented the eontract 
for the Glader Cerporction as its president; that when “beling 
paid fer the stock he was given the corporstiom's receipt signed 
ty ¢efentent aa president and that She reaeidpt reeltied “the 
@idergiawiing *** ig that $1,000 iv to be paid to the Glader 
Sorporstiong* that the (1,000 wae depenited in the corporetion 

| pank account umd the eortitieate for vv shares ef stock Fas 

| inewed ané delivered to ~belings that after a short time “beling 
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was discharged from hie position; and that thereafter he tendered 
the sivek te defendant ond demanded the return of hie money, whieh 
demand waa refused. 

Defendant's evidence wea to the effeet that the entire 
$10,006 eapital ateek of the corporation wae subseribed end issued 
at the time of its incorporations that the etoek sold te “beling 
belonged to defendant and not to the cerperationg and that «lihough 
the $1,000 paid by “beling for the stock was origimally deposited 
in the Glader Corporation bank account, it was thereafter apyre- 
priated by the corporation te defendant's personal use, 


Defendant contends that the finding anc judgment are 





against the sianifest weight of the evicenese; that the scale vas 
within the exemption ef class "5" securities (par. 2596, svbseeti on 
Xp section 5 of the act), in thet it was an iselated or individual 
gale by an owner of his own property for hie own account; and thet 
the state fniled to prove that the wtoek sold to “Geling by 
defendant wae ef the class that required the filing in the effice 
of the secretary of state of the statement im writing and the 
documents required under section } os o condition pregedent te 

the sole of sugh stock. 

The theery of the abate in that the sale of the stoek 
under consideration did not come within the exemption ef class 
"B” securities as previded im subsevtion 1 ef section 5, ami that 
din any event the burden was on cofendant te prove such exemption, 
which 1% entirely failed to de, 

Mwhetantially the ease questions «e are presented fer 
deteruination in the instant ease wore deeided by eur Supreme 
Court im the Ysople v. Johyeons $55 L1lLs 380, where, in reversing 
the jucgments of both the 4ppellate and Municipal courts entered 
im « wimiler prosecution for violation of the Blue Sky Law, the 
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"This ense must be decided under the previsions ef the 
lilineis Cecuritier act in feree at the time of the sale, and 
ail veferences to such aet are to the set in feree at euch time. 
* * * There was no evideneg by the People te ehow whether the 
ateck traded to ‘oucherty wan claam 'Ay’ 'By' *U° ox ‘Set The 
record is barren of the finanelal stending ef the cangeny in. 
either July er ay Cann. i920, what its agsete and lisbilitée 
were and whether it was solvent or imselvent. © * ® 

“While the certifiente of the feerctary of dtate offered 
in evidence proved prime fecie that the Pairfax Company had not 
complied with either parsgraph (ns) or (») of section 7 of the 
Tilinois Securities set, yet it did net prove that the securities 
of the company were in either elnes "0° er elese "2’ nor ddd it 
prove that such certificates were class ‘At er class 'B' securities 
Swidence must be produged by the Scople showing im what classes the 
securities belonged in a proseeubiem under the eet. If the preef 
ehowe that the esourities were class 'C' or @lass 'D* geeurities, 
then the certificate of the Jecretary of ‘tates, aes provided 
paregraph 5 of section 57, becomes material ane otmpetent, but 
without evidence to ehow that the scouritiesr in <uestien are claas 
‘C! or clase *h* the ecertiv‘iente of sueh secretary is neither 
material nor cempetent. The burden Was wot on the defendant te 
prove within what otatutery definition the securities of the Pairfax 
Company fell, but 1: waa the duty ef the ‘eople te prove beyoudt a 
veagonable doubt that the securities were cither ¢lass ‘'C" or elass 
*S' securities. This could be done by direct proef of that fact 
or by proof that the securities were not in cither elses 'A® or 
@lase 'B.' ve: 19 SIO Tile 55S, doee not hold» ae von- 
tended by the “eople, *% the burden ig upon the defendant to 
prove that the stocks in question were not cleae 'C' or elass 'h* 
securities. We may be very esuepicious that the securities in 
question were elasa ‘U* securities, but Jaweuilte eanmet be devided 
on gurmis@, conjecture or suppositi « Sefere the burden wan east 
on the defendant te prove that the sele mete By Aim wee within any 
of the exemptions provided ty paragraph 2 of seetion 57 of the 
Illimeie “ecurlifes act, the “eeple must first have mace out a prime 
ease proving the defendant's guilt os charged, beyond a 
reagonable doubt. 

es  * & * * 

“It ig not neceneory in the stete of this reeeré em She 


court to decide whether elags '0' securities may be eold by ¢ 
fice amer thereof for hia own secount, se under the exemption 


@ fer ¢laas ‘'S,' 
“The evidenee €i4 net prove the guilt of the ¢efendant 


ag therged, beyond all reasonable doubt.” 
The intreduetien of the eeriifieate ef the secretary of 







atate te the effect that seetiow ¢ ef the set had not been oamplied 


with wae no preef whatever, and there wae me other evidence offered 


tending to show im what eless the sieek invelved here pelonged. if 


4t belonged in cither class “A” or clase “By,” compliance with secetion 


9 was unnecesearys The burden Wass therefore, upon the Peeple to 


prove beyond a reasonable doubt that the Glader Corperstion stock 
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belonged to either class *C" or clase "D," ae defined by the 
Seeurities A@ie 

The evidence in this ense did not preve the eublt 
of defendant, Ginder, as charged, beyend a reasonable ¢oubt. 
The judgment ef the Mugicipal court ic reversed and the came 
remanded. 
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GILLIAN My BOLLE, 
Appriless 
APPEAL FRG MUOMICIAAL 


COUR? GF GHTaaca. 
274 1.4. 667' 
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Ws 7 MADNICK and 3. BALHIGH, 

doing business ag Lakewood 

Developers Organization, 
Appellants. 


ican he a ce Bit Pee line ee Aces 





By tunis appewl cefenudamte Ne Ge Nolniek ond B, Malnick, 
doing business ux Lakewood Sevelopere Organization, seek to 
revéerné @ judguent in faver of plaintiff’, “illiem ii+ Neelle, for 
2199 entered in tue Mumivipal cwurt Jume 14, 1935, on the verdiet 
ef a jury. 

Sisinsifi’s statement of eloim alleged that Jume 3%, 1951, 
he entered inte « eritten couteset with defendants for the con- 
eiruetion of & ¢welling house at Bégerton, “isvonein, whereby they 
agreed te build same im a goed end workmanlike mamer with “¢ inch 
eedar porta, crecsote painted, sumk in cement ***3 tengue amd grovve 
fir siding, free of eracks «mi piteky Hentolater face brick fire 
Pince inside} a1] material, laber, haréware furnished by the builder 
wee ef goed aubetantial materisig;” thet defendante did net comply 
with tee contract in that they failed te ereasote the ecdur poste 
before setting them in the coment to pleimsiff'a domage ef $1605 
that they furnished and imetalleé « wracked mantel im the fireplace 
8$@ plaintiff's damage of 5155 thet they failed te properly seal the 
eit ines voor aud walle adjacent te the chimney in a good and worke 
amiike manner to plaintiff's damege of 915; omé that although 
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repeatedly requested to moke sulteble repeira te fulfill the terms 
of their contract defendants have refused te do ae to Plaintifits 
damage of $190. lefendonts neither filed em affidevit of mex ite 
mor effered any evidence upon the trial. 

Plaintiff's theory in that he had a right te reeever for 
breach of the contract by defendants in failing te provide essential 
items of vonstruetion ae epecified, and by reason of defeetive 
materials furnished and poor workmunship employed an eertain parte 
of the building, and that there was ample competent evidence te 
justify the verdict of the jury and the judgment of the court. 

Defendemts contend that demages due to the alleged defeots 
vere mot proven upom the trial by competent evidenees, and that the 
trial court erred in foiling to sive ony imetructiona ts the jury. 
To the contention of defendants that the trial court fatleo te 
inatruet the jury it is aufficient emexer te way that no inetruetions 
vere olther offered cr suggested te the cewrt by them, and inasmuch 
@s Ghe bill of exeeption: feila ts disclece any obicetion on the 
part of ¢efendamtea to the Zollure of the court te lmetruet the jury 
they cannot be henrd to urge that point here for the first time. 

The aelient frets as they sppocred from the evidenee are 
that the gedar posta were net painted with ereosote; that the mantel 
Wage Grucked when the building was turned over to plaintiff, thet the 
sidings reef and walls adjoiming the cuimmcy were not properly sealed, 
thereby permitting the rain to enter, that, inasmuch ae the lower 
portion of the buildimg wae fully enclosed, pleimtirf did not diseower 
the fuilure to creosote the eeder ports under (he building until a 
few months after he tock pessession of same «whem he dug under the 
budiding te construct a storage room? that many complaints were made 
and defendants requested to remedy the defeets in constructiong that 
upon dcfendante’ demand for the laat £37 duc them om the contract 


for the erection of the ouiiding, plaintiff insisted that before he 
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pals some defendsnts must agree im eritine to make the necenvary 
repoirs and replacementsy thet they geve him euch written sgreenent 
Oeteber 24, LOT, at which time he poic them the 9892 that painting 
with ereosote bhout doubles the life of cedar porte that te 
preperly ereosote the cedar poste the siding “ould have to be 
removed from the houses the house rodaed om jacks, moot of the 
fleor removed, the poets removed fram the cement foot ings where 
they were imbedded, the foctings removed aad new ones put in their 
Place, the poste reset im the footings after they were ercescted ané 
the siding and floor replaced after the Jncks were removed and the 
building lowered te the cedar post suyporte. 

The evidence ig undisputeble that the building as turned 
over to plaintiff did wet comply with the epeciftientions of the 
contrect and waa cefcutive in ihe respects heretefere ses for th. 
Plaintiff never accepted it from defené=nt until they ¢awe him the 
following written stipulation: 

"The iakewood Developers Organisstion agroen ae per 

letter semt to the loyon lumber Company uncer date of 

October 24th, in the event etete¢ cefeets in house owned by 

Mre Noelle anc erected by the Joyem lamber Company exiate 

and if mot repaired, or repleged by the Doyen Lumber Company, 

the Lakewood ceveleperg Organiantion agrees to do gee 

mekewood Developers Craunimatian, 
py 8s Balnick.” 
 +Sefendants refused to make good on both their origival 

eontraet and supplemental agreements but inwist thet plaint ittta 
domages were not proven with the exactitude and preciaion they 
aasert the low damands im this chersctor ef ease. An exper teneed 
gentractor testified that 14 would take even more than the amount 
the jury eaw 24% to allow au damages to make the repairs and 
Yeplaceomentes necessary to have she building contorm $e the require- 
mente of the comtrnct., Hie testimeny staméis umoontradicted and 
it furnished a basie for the Jurore, testing it by their own 


experiences, to make « reasonable allewanee of dammgece 





Tenses eA oe vtant OF pamka iene tb oorgpe tus gtasbasts> mma dtag 
daamowrge sind tiew sown att ovsy yedd sat favemacomlges ee cil 
gakinkag gare aver ade mods) Diag ot gmbe cintcw te qht@L 498, vadnge 

od dast? padsog taboo Bo @kke oct aoidned tae agoncete aitw 

od-08 wand biuaw guide: edt ntneg xobee na ndomnone VitOGo Ta 

ede Woo tuom yetont me Sooke exand oo eousost oct? sooth bevomex 

qonute vgn teo't sme cad amt tavomec otuod ont _ bevoume rood 

a 

bas hotannmte array yet mda anaksoo’ weit ai Conon adacg eet «o0a 

ed? Waahorvontet otme-walantt walt othe Aeendaet ‘oxet). hte peck nke ate 

| sndroggm deg tion ond of betewt er 

herded oa gedetiunt wt? dnels pitotwgubbms ut weed ve ee ae 
welt % gxotten kitovgy ert? sibs yhgnes few Wb: Siddetale of tere 
tere? Row eretor seat edanqees cabal De ee soerduae 
othe ats ere ast iiteu Inedas'toh sey @2 bedgaora Soyer wut wks os 

_amottekughin magioy gale resto 


ver 50 ae Ler 
pipe. sphinsinays ae 2 anaanierss att ete 


shia ere 5 sears ie ites as tee ae 
wou. “pi woyot ode yd & berhages i som 32 ia 




















nga Like dy — 
mn ieksial .% Xo 
Lonkgize tied? dlod me boog edam od Soomtox adarbre ted 08 ve 
‘etetlenlate gaat delant tad (ememoonye ietoomelgqye fs feetonen 
tee moteloote bua obutteonxe odo Coie sore Ry tom ere eogiaiah 
beeueitegxs aio Suane “Ro -rodasaiioty uits et adommed: wad owt? pones 
byes olf meld ote nore olet bioew 0% anaes Hest ined ToTQOTAHS 
Bical sbinepitel als via oo hogAmos wa wOlLa’ ot TEE i tat 








Defendants contend that -he veréiet wae againet the 
manifest weight of the evidenes both ae te thede lisbility and 
the award of dumages. ‘his Jury heard the witnesses Lestify 
and it wag preeminently «ithin its power ta determine if they 
were worthy of beliew. Th: tr iat dutge sleo heen! and saw the 
witnesses amd approved of the verdict of the jury. In thet 
state of the reeers thie cous) will mot disturb the weretet 
UBles« it ie Bamifestly againet the weight of the evidenes 
which is mot the ense here, (Bradley v. Bahwer, 193 lle 152} 

We are of the opinion that substantial Justice hag 
Deen done between the parties. She judgment of the Wanicipal 


court ie affirmed. 
JUDGMENT AWVIRMED, 


Gridley ana Ganlene TJs, comeure 
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ARTHA LIFE INSURANCE CO oy 
a Corporetian,s 
Appellec, 
Ve 


MATTIE MARSH #t mle 
COUNT, COOK COUNTY, 





On appeal of HATTI“ BacsH, 


} 
APPEAL Pri CLRGUIT 
Appellant. ) 


Mie PALCTDING JUSTICE SULLIVAN 
ERLLVERSD THA OPIMIOCN OF THE COUNT. 

This appeal seeks to reveree a deeree of the Cireuds 
ecurt entered Hay 11, 19349 ordering the payment te Lucy “mith 
of $904.24, the preeeeds of « Life imeuranee policy. Complaine 
ant, \etmoa Life Ineurnnee Company, filed a bill of interpleader 
alleging that Mattie Mareh and lucy mith, dcfenidanta, were 
Claimants te $1,250 inewranee on the life «f Gus Hero, who 
@ied January 3, 1935, and thet it desired to bring the money 
into court te be paid to the party determined by the court to be 
rightfully entitied therete. Beth defendants filed anewers 
asserting their respective claima, am the fund wes deposited 
with the clerk of the court. 

From the undisputed evidenee it appeared thet Juguet 
2%, 1926, the deeecent, Gus Barak, was a wewber of Swift & 
Company Employes' Benefit Assveiution (hereinafter referred to 
as the association) and as such mace an application for @ 21st © 
group life insurance policy, which ehertly thereafter was iaeucd 
to him by complainant; that in hin appliestion for such policy — 
Lucy Pi¢kett (iucy Guith), his then mistress, wes named 
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beneficiary uncer the é¢elguntion "Lucy Moves wifes” but that 

So beneficiary was named im the origina? Gertifiente or policy 

of insurance iswued te him pursuant te such Spplicationg that 
Horch 29, 1923, Gus Boren applied for an additionnat $19000 tneure 
anee wnder the terme of the same areup insurance contract betucen 
the sevociation and Complainants that Lucy Piekett, whe vas Living 
with him ase his “wife” at the time he made applicctien for the 
first policy, had separated from him in February, 1927, and married 
one Tan Omith Wareh 169 1927— that Hattie Mareh wae married te 
Gus limreh Way 4, 198, and lived with him ac hie wife up to the 
time of his death; and that the appliention for the additional 
#19000 policy when Presented to the inewred for hiv signature 
contained substantially the fellowing printed ang typewritten 





language: 
"Qwitt & Company A@tne Life Ingwrange Scmpeuny Ge hi GBF 
BaBeAe Application for Group Life 
‘ sia: 5 ne 
‘SRR at ae ae enter gimpinitnin ARONA M See aRSt a. 
- 6 
Se29e28 AOD 





pply Ler sdditional group life imvuranee in the 


= hereby « 
amount of P1—loc, subject to and in aecordange with the termes of 
Group Life Incuranes Pelley Noe 3380, and riders, lasued to “witt 
& Company loyes Benefit <ececiation by the Aetna Life inouranes 


pean ta Hartfords Commeetiout, and i gree to teke and hereby make 

appliextion for such additional inouranee ie vhich I may hereafter, 

from time to time, be entitled under asid plan.» 
~ Signature af Appl ieant.* 

Tt further appeared that Marghy before signing thie second 

Spplication, serntched out with ink the word “lacy” and wrote in the 

Word “Eatites* ond thet a policy fer the additional $1,000 inourance 


“we issued to him bearing the some date as the appliention with Mattie 
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Wiarah named ag beneficiary on the face of the eertifieate, 

The group life insurance policy contract between the 
association and complainant containes the following among other 
provisionas 

“This policy, the application of the assceistion and 
the incivicual applieutione, if any, of the members insured, 
comatitute the entire contract between the parties hereto.” 

‘amy member insured hereunder gay upon uriiten request 
signed by the member designate a new beneficiary aa often ag 
é¢siredg such dewlgnation to become effective emly upon receipt 
of same at the Home Office of the Comparny 

The certificates of insurance icsued te the seeotient 
under the group pelicy or contract contained thie provisions 

“In the event of the death of any insured member at any 
time or place, from any cause whetevever, the amount of insurance 
then in foree upon hie lite will be paid to the last duly deaige 
mated beneficiary or beneficlaries., The beneficiary may be changed 
at any time uncer and subject te the terme of the policy .* 

It nleo appeared that complainant paid to Hattic Marehts 
wife of cecedent, the $1,900 ineuranee covered by the weeond ceortie 
ficate, and that the basis ef thie action is the GL,0Oo covered by 
the first certificate which the chancellor ordered paic to Lucy 
Malthe 

Defendant Hattie Mersh contends that when the insured 
made hig application for the additional £1,500 insurence he 
Gefinitely intended to make her the benefieiary of the original 
91,000 as well as the additional @1,000 insuraneeg that veoth 
snouts aa well as the name of Lucey Hargh, benefieinzy, appeared 
om the application card presented to him for the additional 
insurance, and that before signims some he struck owt the mame 
“Lusy" and wrote in the name “Mettie*; that with the name of imey 
Marsh stricken cut and the amount of insurance of whieh she way 
beneficiary remaining in she was thereby intentionally eliminated 
as @ beneficiary; that under the terme of the group policy the 
- dmeured could change beneficiaries as he pleased, simply by filing 


& written request with the company; that his application for 


ate 
sodagsitizse ad? ta seek wid mo Yreiotiensé a beeen seta 


es navwd od Joatinoy yoiloy sememvent eltt quote oft ee 
tosléo anome gritwottos aie Sendudmoo dieileiqaes Dna sold alvogas 





Igtas maken hpeone adi to aofgoc * eas 
dango md 


awiteg aidt® 
Py axodment ad¢ te gyn” yarol aul da Lawblvibet eit? 
*,otorved welsiag waa arewled Seatdaoe wslden ald inal 


davspet mosdiue ts sobeeted boxvesh xedaeai ye 
on esto ae i, Hone teat Pager yo 0 — - vat : wt bengts 

saat cy eva dee ® omoeced of woltomgies 
” pect *.—sqae! ed Xo sekYRO onto ods dx =e 


dushooeb oft ot hovend oonauwent to nedoed itv eft SM: 

snotelvorg etd seaknines doaxtia wy Yodfoy query elt conta 

‘tna da tedmen Sy «wend pe Aaa ye eli homey i 2, ee Selle 
eomemant Yo dean, eld 9% 


aha eae oats one aaa sealg xe to ‘entd 
h e Sidw 
hoped sd Noo sett, tteusd eat® eft «eehualektened to  eralertoued ogee 


) Sayed keg edd Yo omsad asl of tooidem hae sober end gaa ide 
etlarcM otgiel of blag émanialguoe tare hotesagqe ome FL. yyoinug 


eiixeg baoooe oe yd boxevoo sanstwams Oat) ons stagheaed te ehiv 
Vi Dexevon 060,47 ole at tokio ald? Yo stead ont tasty ote gadaodt 
wat of hing bexedze not Lovends ba Meise of nohts ase Pisia 








hesimeck oc? oslo > beaks utente ox eetald snatne tod ngs 
oe Oomwrwand 000—L6 Lanetehbbe vele x0 moissatiggs wid. aan 
Lontgive oft to vistoltened od? wok exam of bobmroest vied or 
ada Sond geome mand O00¢k) Lamps Luva elt: 2 Lio an O0akD 
hetaega sviniodionnd ea tal Kobl. Xo wae ond hasdisae' aa ’ 
Lanelstrie est sok ai oe vedmecss Been. sdisei lage 














‘woud Yo taux ed Atte dnels tobsan ie vt hh eelvur halt nate” 
naw ode Solty Ro oomexdekk to ¢eniame off ina two sedelate dere 
hedantwife yYLkanohtacsnd ydeseds wax wee mt baker anon ntodteneg 
ois YokLog query sed Ye ames wcly cabin dosti peenins od 
‘BERET YS ylqnie abenvetg of an eobsatodiomed epnado | ¥ 


, 
wind SOF ohss Ae: 


Wot mokteettqgs abd tend Ptegatno ‘odd Keke dteoupe mteher a, 












ode 


acéitional ineuranee conatituted auch written request as to the 
original policy; ond thet inaemuch as the applicntion wag 
apecifieslly wade a part of the Gomtract of insurance 4t wag 
intended to and éid cover 511 of the inaurance whieh he carried 
with complainant under tts aroup policy contract with the 
aeseciction. 

Defendant Lucy Smith’ « theory is that she was made 
beneficiary of the original 19000 certifieate before Nettie 
Marsh beenme decedent! g wife; that the application for and the 
iguuenee of the certifieate tor 49000 additional ingurence in 
no way affected herrighte; thet the fact that Mattie Harsh was 
the last named bencfieciory in point of time aid not eanecel the 
original declaration of venefi¢iaryseoncerning Liself with the 
segond policy onlyg that the provisions of the inouranes contract 
apecified that a member might “upon «ritten request sigaed by 
the menber designate a new benefielarys" that it was necencary 
te order and direet the company formuily, in writings, te change 
the beneficiary befere such chemge sould ve efferted, that this 
wag not Gone by decedents and that therefore the first appliceticn 
Genignating lucy March aw beneficiary waz still im full foree and 
effect ot the time of ineured's doathe 

There ia wething im the record te inétieate that when 
decedent signed the application for additional ineuwrenee he had in 
contemplation anything except the additional imewrance. It is 
true that the application form filled owt as heretefere set Lox tit, 
before it wae prenented te him for his signature, esrried a 
memorandum of the original group policy showing the amount of 
game, the date applied for and the amoumt of the weekly premium. 
However, in the absenee af evidence to the contrary it is a 
'xyengomable inference that the only purpose of complainant in 
listing the originel imeurange on thia e¢eond application waa for 
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ite ewn convenience in heving «11 of deesdent's insurance shown 
em one record. “hen complaimext prepare? this application for 
the vignature of the insured 14 umquentionably copied “Lucy Bareh, 
wife,” os benefigiary from hie ayplieetion fer the first group 
policy, natursily aseumings, having received no request theresefore 
te change his beneficiary, that lucy wee Bie wife and that he 
would desire te name hey beneficiary of his second poliey sles. 

it ie earnestly contended that the inaured intended ey 
his set in changing the names to climisate Lucy mith entirely 
aud make Mattie Margh the beneficinry of both policies. ‘The 
aifficulty of thie position fe that beth in waking the change and 
eftfixing his eignature to the agplieetion he wae dealing only with 
the second poliey. Complainant never considered the second 
application as affeeting she first poliey. ‘liheuch when issued 
the polloies bore the same nugber, in our opinion, they were 
eeparate and diatinet comtracts, ¢6 Gail the eoaduet ef decedent 
in changing the same of the beneficiary om hin second applieation 
a written request on cumplainant to change the beneficiary of his 
tixet poliey would be by a forged conwiruetion to make 1% something 
whieh it dees not purport and was not intended to Ga, auc we can 
not reeoguise 1% es such. (Highland v+ Highland, 109 Tlie S664) 
We fail te eee any more legal wignificsnce in hie ehamging the 
name om this application fer additiomal iasureanee than if the 
wpace thereos fox the name of the beneficiery had been blank end 
he had written therein the wame of Mattie Borek. 

it my be eonceded, wider all the facta ami olretmatancems 
that the desedent had goad reason to supplant Luey Gaith ae hig 
beneficiary, and he may, in fact, have intended te do mG,» but 
unless that intention wes manifested in the manner prescribed by 
the terme of the contxact 16 wae of no avedl to sewompiish hia 


object. The contract of insurance proviced s simple method of 
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changing beneficiaries, 41 shat was recwived waa the receipt 
by she insurer of « written regueat from the ineured Gteignat ing 
& Rew beneficiary. Wo such request was ever reecived by the 
Complainant and the eubatituiion ef the name “Hattie* Tex the 
name “lmey” im the second applications im our opinion, cannst 
by any stretch of reasoning be held to effect a change of 
beneficiaries by the insured under the Yiest group polley. Rig 
Seb was met cuffietent im law te avocmplion the purpose even 
though we aguume 14 waa his Parpoue to make sueh change. 

36 in strenuously urged thet beocuse Satiie Wareh wag 
éGegedent's wife wi the time of hic centh ana aey mith was 
hie mistress at the time he applied fer the ficst thousand dollar 
invuranee, and designeteé her ag “lucy Kayak, wife,” in hig 
appliestion, public policy will prcohisit her from Feaping any 
benefit under the polieys The game argument might be advange 
with almect @qual foree ex te Mattie Maresh. At the time insured 
signed the opplicatiom fer the seeond policy and struck out the 
name “luoy* and designated “Mattie Marah, wits,” ag his bencfleiary, 
he wos met his wife either. ‘ounwel for Matile Barsh exeoriate 
huey for her relations with deeessed end throughout their brief and 
argument ¢eelare and reiterate the superior position of Mattie ag 
the lawful wife of the imeured st the time of his seqond application, 
but a” Gxamination of the record dixeleses that Mattie was uot 
dececent's wife at the time ae signed the second application and 
Gig not garry Lim until the fullewiag Maye 

ie is act urged that Marek actually made or that ecm 
Plaimant received at tte nome office a written request to change 

the beneficiary of hia first policy im compliance with its 
provisions, but it ig contended that hie set in substituting the 

/ ame “Mattie* for “Lucy* im Bis application fer additional ineur- 
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anee disclosed his intention to mike such change. “ven though 
thet was his intention ond he meant to so dieelose it by hie 
conduet, nothing that he did, in oury opinion, had the offset of 
designating « mew beneficiury under the firat policy. The 
provisions of his contract of incuronee set forth the plan by 
which the reserved right to change the beneficiary might be 
made effective. The generai rule supported by the great weight 
of authority ie that where the policy prescribes am’ reagulates 
the method of changing beneficiaries any attempt or amy imtent 
to make such change im any other manner is ineffeetuaie (Retxge 
politan Life ines Cos ve Brown, 222 Ey. 2lie} ‘he right to 
change the beneficiary, while permitted by the policy, ia Limited 
by ite terms, @ substantial compliance with which eomnet be dispensed 
withe Freund ve Freund, 214 [lis 18%, states the doctrine on this 
aubjeet which, in ite application to this ease, inhibite our holding 
that any change of beneficiary of the firet peliey wae offeebed by 
deeedent’s acts im conneetion with the application for the ecound 
policy. (Geghey ve Miller, 157 [ile Appe 278+) 

It appeared that Lucey “mith never had the firet poliey 
im her posseesion and did not even know of ite exiatence. The 
fact of the policy never having been deliveres to her, but remnining 
im the posseevion of Mereh, detractea nothing from the effeet of hia 
dircetion fer the payment of its proecevda te her. Her olaim of 
right to the fund does not reat upon gontract, but upon a direotion 
for ite payment te here (Highiand v. Highland, gupra.) We are 
constrained to hold that there waa ample justifiontion for the 
court's conclaugion that lucy ‘mith wae the rightful beneficiary 





wuder the first policy> 
The motion of defendent Imey “mith (appellee) heretofore 
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meade to dlemiss the appeal of Battie Marsh and to assess 
atatutery damages against her, which was reserved to the 
hearings ia denied. 
Yor the renesors imciested herein the deeree of the 
Cireuit court is «ffirmed. 
APP IAMS te 
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Grigley and Seanlan, JJe_ concurs 
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DALIVERED THE CPTBION OF THE COURT. 

This was an action in sewumpeit brought by plaintiffs, 
Keobert O. Farrell and thomas A. Condon, againat Irven He ‘Lleey, 
defendant, te reeover the price ef a beat. Judgment wen entered 
by the court om the verdict of the jury finding the issues for 
defendant. This apyeal fellewed» The declarotion conoista ef 
the consolidated counts and ome special counts 

The especial count alleged that im September, 19239, 
plaintiffs sold to defendant a certain motor best of the cruiser 
type for (9,250, which was the price defendant agreed to pays 
and thet plaintiffs delivered such moter boat, iogether with ite 
appurtenant equipment and « bill ef sale therefor, to defonim t, 
whe failed and refused te pay any part of said purchase price. 
To plaintiffe' declaration was sttisched an affidavit ef claim 
verified by one of the plaintiffs end atating that their cemans 
was for the agreed purchase price of $9,28¢ fer the boaty that 
mo part of same had been paié by cefendant; and thet there was 
due plaintiffs from defendant, after allowing him all just 
eredite, deduetions and sst-offe, 09,2506 

Defendant filed a ples of the general issue and a 
apecial plea ef payment. “ith hie pleas he filed an affigevit 
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of merite stating that he received the beet and alee « vill of 
waley that he paid the fuii considerstion therefar; that the 
consideration was not the alleged $9,280% that ne definite UR 
was eg@reee upon and thet the murket value ef the Bont at the time 
of its “tranefer” wae lese thon $692005 that the consideration 
for the “tranefer"® of the pent Wen work done and te be done oy 
éefendunt and his Grgatiiantions ané the use of hia effies in 
reference to perfecting certain models and other work in connection 
with such moéelay that defendant wetformed a1] the work he agreed 
“to do and kept his agreements that such work done by defendant 
amd bis organization and the use of his office wns worth $12,000, 
which amount was greatly im oxeers of the warko: value of the beat 
amé ite alleged price; and thet there is nothing duc plaintiffs, 
or either of them, fren defendant. 
Mlaintiffs both testified substantially that in Ceptember, 
1929, defendant stated to each of them thet he would purchaze their 
boat for $9,250; that septembex 27, 19209 the beat and an SAoumpanye 
ing bill of sole were delivered to defentieantg that thereafter, trem 
time to time, they damanded payment for the best and that he failed 
and refused to comply with such demands, protesting on at least one 
ccension hie then inability te Paya 
Defendant testified in effect that he at no time agreed 
to pay plaintiffe £9,286 fer the boats that he, an inventer by 


: profession, had entered inte certain license agreements with the 
| futile Souipment Company, s sorperntion, in which plaintiffs were 
interested, for the manuf: cture by 2% om a royclty baste ef gour 
= invented by defendant, thet the “ubtle Squd pment Company, 
‘8 consideration for such License agreewente, agreed te and ad 


éefendant $20,000 as advance royalties; that, subsequent te 
execution ef the license ogreexents, defendant advised 
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Plaintiff Condon that the Suttle Zyuipment Company was mot properly 
equipped or engineered to earry the invextions to procugtiony that 
Conden preposed te defendant that plaintiffs would give him the boat 
as payment if he would carry the inventions throuch to psreduetion 
and “I stated that fer the boat < would preesed te work and use my 
effiee and help for the nevessory yeriod, “hich t Setimated to be 
about six months, te carry these things inte geod predugtion.* 
Pefendant's other two witnesses testified t¢ eubsetantioday the 

seme effect. 

Plaintiffs contend that by defendant's epecial plea ef 
payment and hie affidavit of merits in weppert ef seme, he odmlig 
the purchase ef the boat ond ia Limited in hie éefense i@ shew 
payment and that the burden of proof wee on him on that Leones 
that, insemach na he esserted im his affidavit of merdte thet the 
payment was made by the rendition ef services “in perfecting certain 
medele and ether work in counection eith sach meGelas” the trial 
court erred in admitting evidence az te the service @isimed to have 
been performed other than as stated in Rie affidavit of merite; that 
the cours erred in giving te the jury eertain repugnant instruetionas 
amd that, even hed the pleadings ond «ffidavit of merite permitted 
& showing by defendant that the considerstion for she beat we hig 
services te the extent necessary te permit the “itéle Equipment 
Company te carry the inventions te a ce“aplete production standpoint, 
the proof 44d mot sustain sueh a defense. 

Defendant's theory is that instead ef the werk and services 
of defendant being the consideration for the 968%, the boat wea the 
| Semeiderstion fer the work and services, and that defendant did net 
| PUrchavs the bont frem plaintiffs. 

Defendant urges that his special plea of payment ens filed 
simply as a preenution, and his counsel states on page 6 of defenéiw th 
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brief that thin court whould dileregare 44 ae ne preeft was offered 
under it. efendant them ineista that hig afficavis of merits 
refutes the idea of tne aude eof the best io him and contains ne 
aesertion ef payment for it by wim. tf: is ewfficient anewer te 
thie contention to quete from bie afiicayit of merite oo fcllews: 
Geyeoes ant naye theh he ke the Ssfendans ia. tne chore entitled 
qnueej -Bat he xeowlyedc the suid moter teat in sadé declaration 
wentioned amd sleo reecived » bik of cole for the somey that 

he paid the full consideration therefexy * © *.” 

That cefeadant's insistence here and om the trial that 
imetesc of hie work being the sancideration for the boat, the 
Voat was the consideration fer kis werk, vase and is an afterthought, 
is demonstrated by the follewing feem Rie affidavit of merite: * thet 
the conaiderstion fer the trenefexy of the boat sas work deme and te 
be dome by this affiant, #ie." 

It is obvious to us and the plain language of the affidavit 
of merits supports our conclusion, that when the «ffidavit ef merits 
was filed 1% was defendant's purpese be and he did admit the purchase 
and delivery of the boat, but disputed the priee amd the methed and 
Ghavacter of payment. 

His effidavit of merite sintes “that the consideration 
for said boat waa mot the alieged man of 99,250; that mo definite 
wum wee fixedy that the market value of said boat 2% the time of the 
transfer wes less than $6,000." An inegection of the affidavit of 
merits demonetrates conclusively that it eet forth the defense of 
payment and only that defense. 

Plaintiffs made qut o prims fnute case by presenting 
evidenes that defendant agreed and premised to pay them $9,250 
eash for the beat. ‘The burden then devolved upen cefendamt under 
his affiduvit of merits to chow, if he could, that the amount and 
character of the consideration to be paid by him were different 
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than plaintiffs claimed and thet he wade payment accordingly. 

The purpose of reuuiring the affidavit of merits te 
eet gut the nature of the defense relied upon tu te give the 
plaintiffs notice of the reel defense presented, te limit the 
iseues to be tried te the defense act out in the affidavit and 
te de away with sham pleas and rezatious @elayee All defenses, 
the nature of which ere mei set ap im the atfidawit, are considered 
waived and are not available on the trial. (Sedison v+ Fortune 





Bros. Brew ifs Voeg 163 Ill. ‘Ppe 763 Segper Te Jpeereon, 246 
Tile ‘ppe Le) 
McGovern v+ City ef “hieugo, £62 Ills Apps 13%) wes an 


aetion in ssaumpsit te reaever the centract price for strect repairs. 
in that onase, in response te plaintiff's declaration laid in twe 
special counts and the commen counts, aecompanied by en «ifidavit 

ef claim, the defendant filed a plen ef the general issue supported 
by an affidavit of merits nagerting payment a6 ite defense, and 
thereafter file: severe] special pleas, none of which alleged payment, 
and thia court in holding that the defendant was rea trieted te the 
Gefense set up in its affidavit of merits, weed the falliowing 


language, at pps 145, 1496804 


“By section 55 of chapter 110, Hevs St. (Je & Ae 

=: 8592) and the decisions of our courts of review sonstruing 

is section, a defendant in restricted te the defense set up in 
his sffidavit of meritorious defense. The defense in the cif 's 
mifidavit of merite was that of payment, ami if sbjections 
been made upon the trial te all ovidenee tendered defenae 
other than that of payment, it would have been the duty of the 
court te have sustaine: such objections. “etwithetend mg all 
the pleadings in the reecerd, the eMly defena¢ available te 
defendant was the one of payment mace in ite affidavit of 
merite@. * # 


*in Ve Ye tume i 
Appe 276, the couee may t 


‘By seetion 55 of the Practice Act (J. & Ae pare BSV2)» 
At ig provided that when the plaimiiff ohall file with his 
'@eclarntion an affidavit of claim, the sefendant, in erder te 
prevent # judgment as by default, #hall file with hie ples an 
 ~Sfficavit, ‘stating that he verily believes the def endant haga 
@eec Gefenve te seid guit upon the merits te whee or portion 


of the plaintiff's demand and specitying the mature of auch defense, 
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amd if a portion, specifying the amount, 

“ * 2 * The part ef section 85 abeve guested has been 
im foree for mony years with the exeeption of the werde in 
italics. * * * Opior to the addition ol these werda, it ung 
held that an aliidavits stating thet the defendent had « foe 
@efenue te the euit Upon the merits, was sufficiens to entitle 
the defenfant te preve any defense he had that was well Plendet. 
The addition of the words ‘and specify the nature of such defenge* 
ie net imadvertently made. The purpose ef requiring the afrie 
davit of merite to set out the nature of the defense relied on 
was te give the vlnintif’ netics of the reel defense ta be 
presentec and to Limit the iaaues te be trieg to the defense set 
out im the sffidewit. <11 éufenges, the uature of which are vot 
set up in the affidavit, are considered vadvec amd are unavailable 
om the trial.'* 


HoMhersey v- Board of Sduestien, 225 ills Appe 484, cited 
by defendant's counsel, ic not Spplicable to the situation presented 





here inawuch as plaintiffe dic offe: evidence in suppert of the 
Material allegstions ef their special count. hile thia court in 
the Cooper Cnc, supra, Gelimitely refused te accept or fellew the 
interpretation of section 55 of the Pyactiee Aet, as anmouneed in 
the ZeSherson cnet, even the latter case recogmizes the prinegiple 
that a defendant is Limited te the defense #e6 out im Rie affidavit 
ef merits. 

inammioch ag the affidevit of merits in this cause oxpresaly 
@enied thet there wes any specific osacunt agreed upon between the 
perties as the purcdhsse price ef the Went, the burden was upon Piaine 
tiffs to prove by = preponderance of the ewidenee the agreed price, 
if any. 

Gmether the sale price of the beat was fixed by agrecment 
of the parties or vhether defendant's Cbligetion wae te pay the market 
Yelue of the beat om the day of ite delivery to him, defendant having 
interposed the defense of payment, the burden waa om him te ghow 
payment. ‘he rule is well entablished shat payment must be mace 
is money unlens there ia an eapress stipulation for payaent in some 
Other mediug. in ihe cans at Bar defendaas asserts that the parties 


agreed that he was te pay for the beat in services and the burden is 
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on him te prove such agreement. fhe burden is likewise upon him 
te prove services ef the kind awd charseter stated in hia affie 
davii, euf*ietent in scope and value te pay for the beat, either 
a> ite ogreed prise, as sentended by plaintiffs, if same ig 
eufficlemtiy shan by the evidenes, or at ite fair markes Yalue, 
if the evidescs shows that 8408 Nerket value wee the pries center- 
plated in the transaction between the parties, 

Ve sgree with plaintiffs? eonsention thet inetrugtions 
were given to the jury on the question of the burden ef preef thee 
were wot ouly conflicting bul were repugnant, ard eeuld heve ne 
ether effect than te mislead and coufane She jurye Ab the request 
ef plaintiffs the trial court inatrueted the jury that che Garden 
ef preef was upon defendant io akew beyments and om behaly of 
Gefendant that im erder te entitie plaintiffs to vecever Shey must 
preve their case by the preponderanee ar @renter weight of the 
evidenee. The latter instruetion entirely overleekec the facet that 
all ef plaintiffs’ esee was admdiied by the defense ef payment 
soverted im the special plea of payment anc affidewis of merite, 
exeept the price of the boat, and the errer in giving it was pre} 
judieiai. | 

Seither the ingenuity dieplayeé in froming the affidavit 
of merits nox plausible argument can alter the fact that pleinciffs 
ownec the boat; that the affidavit of merits adaite thet defendant 
Purchased 1% from themg and thet the GHly defense seserted wader 
the affidavit of merits was paymelit, shich, wicer the elearest 
principles of justices, he ws veund bo Breves 

Gther pointa bave been urged and while we have voneiéered 


/ all of them, in the view we toke of the case it de unuecesuaxy 
@imouge them furthes. As the case will im all likelinoed be tried 


ageing we refrain from expressing any opinion as te the facte ox 
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weight of the evidenee, 


Yor the reasons indieated the dudgment of the Cirews 
court will be revermed and the euiee remanded, 


REVERSES ABD REMAIIED, 


Sridleyoand seanlany JJe5 concurs 
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Vay 2%, 1932, pleintire secured « Jucoment by come 
fesaion for (927.86 ageinet éefondamt om his promissery nete. 
Sune 15, 1935, defendant fiied bie verified petition to vaente 
the Judgment and suguet %o 93%, after leave eronted, Pied 
am omemded potition for the same Marpese, Auguet 10, 1935, 
bie motion te vaecte the Judgment wes demied, This appeal 
seeks te reverse the order overruling defendant's motion te 
Vatete the Juignuent by cont eoed or. 

The statemamt ef claim and cegnevit are in the usual 
form, The mote for / 804.26 dated March AS, 1955, payoble forty. 
five gaye efter date, was signed ami iméersed by defendant and 
contained © warrent to confess juiguent., The jadquent for 
°G2%.60 included interest ang attorney's fees of “lle.9s, 

tht miterial allegtions ef the amended petition to 
Yaoute the Judgment, pertinent to the determination ef the 
issues presented om this aypesl, are that defendant was the 
agoured Under certain peldctes ef ineuranee upon his Life 
iseued by the Union Central Lifes Insurance Company (hereinafter 
referred te ae the Unies Company) sgeregating €49,630; that 
De f+ Punch ami J, ¢. Punch, agente of the Columbian National 


‘Af Insurance Company (hereimafter referred to as the 
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Columbian Compemy) solicited defendant to oubseribe fer life 

insuronce with the Columbian Jompamy agerege ting £ By O00, 

falsely representing te im that Bis Uniem Company policies 

had 4 Gash surrender value ef 6,000) that they alse falsely 

represented te him that the Union Compeny was im a weak 

financial condition, end atrised that he should realize what 

he could om hie policies with that company before it crashed, 

ae did the Illineis Life Insuranes Cospeny; teat, relying upon 

these false representations, defendant signed the application 

for the Columbian policies and submitted to a mediesd examination; 

that, theresfter, March 13, 1933, J. ¢. Punch presented solictes 

for °25,000 of the Columbian Company to defendant, whe acvised 

Pumch that the insurance morateriwa waich bed been declorad by 

the state superimtondent of Imeurenece of Tllineis precluded hiw 

from aoneclling his Union Compayy policies and securing their 

cash gurrender value, and thet he 44 not core to otdigete himselr 

&@ pay (804.26 premium om the new policies unless: ho coulé resldse 

BSS money on the Union Compony coliciess that, thertupen, Soneh 

entered into « written sereemont with him whick provided thet 

af he accepted delivery 6f the Colubhinn Ciipeny policies and 

executed the note im cvestion in payment of the premiums, note 

withetanding its terme, the note would net be cayoble unless ond 

watii defemiant actuelly recefved the cash surrender value of 

his Union Company policies; awd thet when defemiant discovered 

that the onsh currender velue of the tmion Cempasy policies was 

omly about $2,000, and thet the Union Compemy wae in soumi Simamedal 

coudition, contrary to the revresentations ef the Punches, he 

rescinéed hie contract for the insurance emi esneclled the 
Defendant comtends that the ollegations of his 








petition are sufficient te shew that Pladmtif?, the assignes 
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of the note uyon which Jaigeent wes confaased, wags not a holder 
in due course ond thet as egeinet such a holder the emended 
petition te vaeate set forth the fellowing defenses that should 
completely bar the claim on the note, vine, that the note was 
procured by froudulent representations made in the sourse of 
the megotiations for the colwsdan ‘Gm@pery polietes; that the 
eomsideration for the nete whelly fudled; und thet the mete was 
mot duc and payable at the time the dvigment wes confessed 
because ef the agreement between Je Co Sumeh amd defendant as 
te the time of payment, “efendent cmtemis further that ander 
seetions 59 and 66 of the Negotinble Smetewmments Aet the burden 
ig upon plaintiff te preve that he te % Kelder in due course, 
becsuse the title of the Aanches who megotiated the mete te 
Plaintiff is shown to be defective, imoemch aa the note wag 
procured by fraud and wee negotiated in breach of faith and 
under clreumstances amounting to fran. 

Plaintiff's theory 46 that the nete was mot secured 
by froudy that there was ne failure of eensideration; that 1+ 
wae Ga¢ umd peyeble at the time of the entry of the judgement; 
thet the petition dees net allege a good defense, even agoinat 
one who Wes mot a holder in cue course; that altpouch 1t was 
incumbent upen defendant ¢s allege pesitivaly facte te chow 
that plaimtaff wae met a helder in due eourae, Bie alleges tions 
in that regard were insufficient as being upot information and 
belief or sare conelusioney thet in the sbcence of proper 
pouitive allegations plaintitt mot be deemed to be? bolder in 
“ue course; amd that there are no such allegations of fraud in 
procuring the execution of the mote os would east the burden 
upon uiaimtiff of preving thet he @& aome person under whem he 
elsims scquired the title as o holder im due course as rrevided 





in section 59 of the Negotieble Instruments Aube 
That portion of defendant's petition im which he 
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sought to allege that plaimiarre was net » holder im due course 
i@ a6 follows: 


*fhnt Hotwithatendine the agreement ef the gsadd Jy Oe 
eunuch with thie affdant that the note should met be payable until 
thie affiamt sheuld receive the eagh surremicr value of his Unter 
Policies and in breach af Telth whth this offlent, as tld. 
affiemt ie informed and believes, the said >. T. furch end do Os 
wach transferred and negotiated sald nete but without ondorse 
to the plaimtir? hereimy thet thas afliemt fo iaformed and believes 
amd Upon auch invermition and belder alleges the fact te be that 
the slaimtirl bereim accuired the julia wote more than 48 days after 
March 13, 1933, end <i th knowledge that the sadd note had ae 
procured by fraud ami was transferred in violation of om agreement 
with thie affianty that the pladmtitS ie met o Welder in aus mares 
of the said note and — not at the aire of the entry of the 

fete, * 





Tt will be noted that every one ar these allegations is 
on intoruation ami belies SkCept the last, ami the allegation that 
“Plaintiff is not « Aelder in cus tire OF gald mete" ds a mere 
ounclusion of law, I% ig imoosdble to cotermine frem it whieh 
of the comiitions specified in tis Segotdable Inetrweente Act 
eonetituting a helder in due oourse have mot been complied with, 
(Seger v. Mo: hom, 95 8. Y. Supp. 49, ) 

if it were a necessary ererequisite te the otatement 
of & Meriterious defense im this conse that sefemiant make posd tive 
ailegutione of fact shewine that plaintif? was met « elder in due 
CHULE®, We could be compelled te held that the sllegetiens ef hia 





 Aeendad potition to weeate the Jucguent wore imeutlieient. “e arg 


het, hovevers with the question os te whether, simee the vordiied : 
petition contadmed such matters as wenld comptitute, if established, 
% Beams Zacks showing of « dofewtive titze im the cumehes, who 
Regttiated the mote te Sinimtif?, it was necssaary to allege at 
Ohi that plaintire was mot « helder in duc CREO» 

“setion 59 of the Negotiable Inetawents ACC, Cahdins 
Tilineis Reve St.ey chs UB, pare 79, provides: 
i “avery nahdow af. ordme facade to ye —— - 
wc Jet aigottated the instrument was defective, the buedon de 


hoider to prove that he or some yerson under whom he 
Chaim sequired the title as a holder in due course. * cn 
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section 56 of the act, Cahdll’s [lldmeis fev. Stee 
Gh» 98, pare 7S, defines when the thide is defective: 
“the tithe of « gercon whe segotistes om ine trument 


is defective within the mouming of thig \2t when he obtained 
tie instrument, er any sionature terete, by fread, dureas 


ov force ami fear, or other unlawful mesa, or fer an illesad 
Wadler such ciroustanoes as aeuse tha tee se Of fekithy oF 

the matters alleged in the petitiom, if establiched, 
would ¢learly show thet defendant waa a Vietim of the frond ond 
aeeedt of the Pumehes. iy their false representation that the 
Usion Company was in a weak financis) condition, (when in fact 
it was soumd) upon vhich representetion detemiont relied, they 
imowleated fear in the mind of defendant thot that Sigeny wold 
fail ag bed the Illimeis Life Insurance Company, which they 
held up ae on exemple of what «se likely to hewoon. By their 
false statement that deofemiont could realise 26,090 ag the cash 
surrender value (it was im fact about 25,900) ef hia Union 
Company policies, they engendered koe in the éefemient that he 
eould secure that smount before the mbtly predieted crash of 
the Union Company took place, These representations were mnde 
2@ that he would assent amd accede te thedr pregrom and eign 
the application fer policies amounting te 025,00 in the 
Golumbien Company of which they were the se ents, 

The situation is mot presented of « man “he wanted 
or was anxious to get miditional incuranee, bat of a man we 
wes prevailed upom, according to the ellem tiene ef the 
petition, by umscruguleus egente to get out of a tottering 
compemy before it crashed, ami take o lesser emeunt of insurance 
in « soumi company which «ac te be paid for out of the cash 
surrender value of the cuneclicd veldcdes in the Undon Compass 

Shen the Columbian policies were presented for delivery 





 ~+(Giiit the note in cucstden wae presented fer defendant’s sienature, 


i 


me Smeursnee moratorium het intervened, rentering 4¢ supe sotbie 














goto o¥od efeMhlil ef iiitied gtea 288 Dh G8 modteei oo we 
| 1e"is netsh ef eehd ote mere comdtod SP swtag ght ado — 





sbodadtgatea wists Died ost ek Regeste ened e8t ris 
han Sawrk ods to attoly 2 now Suaheneb dadd woke petal pie 
ents. Gaukt wobtasaswrages ae xhodd ve seen aa 
doa fi aed) wots these fotanant® teow and ear ynigmne 
Wid _bolior tanhaeleh medictceconzen debte mous (Sema ot 
Mivow Yeeqowo Sami godt Paniee ted Ye ARAN at mh tat Repeokwattt 
wale doar eisai? spon? ThA okembesK ey beet ‘ad tak 
edt oe. a ‘ aoe 
we ln ahd he {e00gud duets dock ah wow ‘ei tay ‘al i 
ad fadt travmetod wit a2 aged horehnonms walt quote on , 
Ye deseo batokiong Ybtdm ae avated tameme geld women Beco 
obax grew eaeliatnesere: giedT .eselg iowa eee ete oils 
tyis tea wegour that? o¢ choses bo feodee bows a rer ; 
att mk 200gttt a8 pabtmmene esbnttog et abt ad 
siiheeaechi'tnin ts hn: tilibidaniasaitiah ailiieiiaa eae aah 
A Ps ih AE SN GA ES 
con 8 i ki rah: 
eVitngate stoke alt mk embod tor lillie sts 20 outer 


Utevekes toy betascwny srow wabotlog | 


aot areas 
























eee i La ae 


eoutamte at drabawts o cece atc Ris 


ma 


for cefendamt te vealiue the cash ourremder value ef hig Vind on 
vompany policies. Confronted with this eLtuation J. co Punch 
agrecs that if defemiant sfened the note 44 would net be payable 
wilous amd until defendant collected the cash ourrender value 

ef hia Uniou Compamy policies, regardless of the terms af the 
note. At thie time defendant #ti2l placed full reliance on 

the falee representations of the “wnches thet the Unien i ng aay 
was in weak fimenedal condition and that he could secure 06, OOD 
aS the coh surrender value of his Unien Compeny policies with 
which he might pey the promiums om the mew soldodes, 

Under the provisions ef wertions 59 end 65 ef the 

Negotiable Imetrumonte set, supra, a defemiamwt hae a righ 

prove, if he dam, thet the tithe of the pyyeo whe negotiated a 
note was defective undor section 55, and if such a showing is 
made them the burdon would be om the holder te shew = holding 
in due course a» required by section 59. (Justice ve Stoneetune 
267 11. 448) fern Stete Boy 250 Tle Apoe BR2e) 
Uetdl such « site it mate the holder would be 
omtitled te the presumption umier section 99 that he wae a 
holier im due course, ami wiless euch presumpidon is overcame 
ho would be entitled te a directed verdict. 

iy 256 Tie Appe 1.) 
in our opinion, uwler the facta and eirceumstanees of 
thie case, it was mot ebligatery upon de@damt to «Llege that 
Plaimtif? was not a holder in duc course. 
 +Ie passing won this preposition im Bears 
@42 Tlie Apps 485, the court asdd at page 4068 
egg at a2 RP leat 
or the note and and that the —, Satis to gedd note was at all 

‘ames defective, (B91) v, va 08 1 ) & being 
sesen'1S Spent trate pre tat Ret raat Serta nae 


whom he claims, asquired the tithe et : er in Que course, 
(Geetion 89 of Hagetiahis Instrumente Act, Cohdill's Ste, cle 98, 


pers 797 Boll v. Made 227 Ile Apps 1205 some enna, 108 
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Tlie 329.) 
"im the opinion of thie court the pleiatat? ia errer, 

by affidavits ond pool, Geen Mot have te show matters, the ' 

Wardem of proef af whieh is upem the helder ef the Bote, defend- 


 a8t im erver im tate case, * 


Ch page 488 the court endd: 
Le rr ag Re 

af defendant is able te establish by evidemee the 
wllegations of hie petition te veesate thon Be will hove shown a 
éefeetive title in the payee, ami the burden will be thrown upon 
plaintiff’ te justify hie good fatth and t6 shor that he d¢ 2 
helier in due course. 

if the aliegstions ef defendant's petition te vacate 
the judgment are true ami these properly pleaded must be sonside 
ered go for the purpese ef this appeal, defendant shenld be 
erantec eon opportunity to present hie defense om the meorite,. 
mplated ty the Negetixnblie Ine truments 
M@t, Mor any other law, that a defendant woule be forscloged from 


it wae never cent: 





making o defence if he has ome ami offers to present it im apt 
time. 


“8 Save comeidered all points urged by opoeaime ecounse) 
amd all esses cited, aleng with sany others, tut in the view we 
take of this procesding we deam further discussion Wihecessarys 

Sor the reasons imiieated the judgacnt of the *hendcipead 
court should be reversed amd the couse remanded with directions 
that the judgsent be opened end execution etayed, amd that defend. 
amt be permitted te file em affidavit of merits and defend, the 
juégment and execution to stam ez securt t¥e 

REVERS. AND REMANDED YITH DINECTIONS, 
Gridley and ceanlam, 27.5 conowr, 
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SRBOR TQ Chocyre COURT » 


COOK, COUNTY» 
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By this writ ef error plaantil’ seeks to rewerse an 
Orcery oF Judgment of che eireuts COU’, Catered Gegember 1g» 
1952, im subsianes as follows: 


Thig enuse coming on i¢ be heard an Plaingic?'s motion 
te file ten additional counts, ané on éefendant's motions to deny 
eueh leave and te diomias Plaintiff's guit on the erounds thet 
“the proposed ten accitional counts * * * show thas the embire 
#uit io based upon an alleged agresmant aim transnetion which are 
antagonistic to the interests ef the Publics injurious to the 
interests of society in general, anc corrupt amd veidg* and tne 
court “heving founc from an examination of the proposed ten 
aéditional counts and the affieowit of ioe Ritman (plointar? ts 
attorney) thet the emtire sult is baged upon an alleged agreement 
anc trateaction whieh are antagonistic tu the intereates ot the 
Public, injurious to the interests of eocivky im general, and 
corrupt aad wuld s” 


"ET 18 GRPERND, firat, that leave iy denied to file the 
ten scditional countess; seconds iont the “entire auit ia hereby 
Gismiased * « * a» being aguinat publie poliey seesuee based on @ 
eorrups,» iilegui and inmorsi trananetion, ageording to the 
milegations of anid ten additionsi eountea, the truth of whieh ie 
verified by affidavits" SBird, thet leave is given to derendant 
"to puereste into the record by Bill of Reeeptions said tem 
scditions1 gountes” fourth, that leave ie gives te defendant to 
incorporute inte the record by Bill of Skeeptions the certified 
opy of Givoree proeeetings heretefare identified as Sefend ant "9 
Exbieite 1 and @5* Fifth, that leave is given to defendant “te 
incorporate in eaid #1. af Sxewptione the vritten opinion of the 
eourt heresofere filed om Deowsber 4, 19325" and gizt at 
denwe is given "te pluiwtiff to file a B41i of iaeupti 
6) dayne” 


Within the required time « bill of exceptions wae marked 
“prevented* by the trial Judge. It inckudes (a) the tem additional 
counts; (b) the opinion of the court, and (¢) certified copies of 
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1931, in certain Pracevdings for Giverce, inatituted in = eourt 
at Rene, Nevatia, by Dorethy Funk Clark against her husband, 
Jomes G. Glark, and in which she wae grambed « civeree. Therontter 
om Pebrucnry 1%, 1935, the bili of exceptions wag signed and eert ified 
by the judge and filed. Sy atipulation the orivineal bill of 
exceptions wos incorporated in the transeript. 

The present action in AGCUMpRIS Wan commenced on Bay 1%, 
1952. im the seme day plaintirr filec a dvelaration, soneks ting 
ef « apecial count and the common HCMRIS, and alae fled a oritten 
Gemand for & jury trial, in the speeial count plaintiff, a resident 
of the State of Sew York, complained of defendant, a resident of 
Tiitmets, and siiegeds 


*That defendant, on, towwht, ‘uguat 4») 1941, in the 
“tate of Viseonsin, duly contracted and sgreeds for = yslid eone- 
eiderstion, te pay to plaintiff on the het day of exch and every 
wonth thereafter, commencing an the Let day of Septombers, 1931, 
and continuime during the Lifetime of plaimsiff, the awa of 88503 
by menns whereef defendant thon and there deeume iieble te yay 
«te plaintiff the satd sume of money on the Let day of cach 
every month au afeoreasidy and being so lishle defendunt, in eon- 
wideration thereof, thereafter pais te plaintiff the eum of Yb, 
| Ofig towwdt, She let days of Yaptember, ogteber, “overiber and 
December, 1931, amd on, to-wit, the Let days of Jomaary and 
Februsty, 1952. Yet, although the deye of payment of anid scum 
oF GH0G— omy towwlt, the let deye of Mureh, pril and o lWSz, 
Rave ¢lupsed, def & hao sot paid $e plaintiff the sald swe 
of mo nor any part thereof, but refusse wo te de» and Howe 
epudiated ie ta § liability ané obligations in that regards 
e the dumsge ef plaintiff in the eum of BB ,060) ands therei ares 
he Orings hig cult, ete.” 


To thia desleration defendant filed a plea of the 
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generel igeues On September 24, 1932, the attorneys whe had 
commenced the cult and filed the declaration withdrew as plaintiff's 
atiorueye, and Lioyd ©, “hitmen wae substituted and entered hia 


fee Se 


appearames ag plaintiff's attorneys Om Cetober D4, 1938, after 
é@ue noties te defendant's sttormeye, plaintiff presented hie writtes 
motion fer leave te file the ten aéiitiosual coumtec, exhibited to 


Ph ese EPS 


the courte Yartous grounde for the metion are atated and to the 
HM motion ie attoched the affidavit of “hitman thet “the foregoing 
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grounds are true to the begt of hie knowledge and information and 
judgment as an stteormeyent~law.* The grounca axes 


“fhe original declaration herein wae filed herein im the 
form in which it ig under the iepreesion (which wow erroneous) that 
the claim of pleinmtify, fer which this vase was ané wae intended 
te be brought, teuld be reseversd ou under the common cousta, and 
that it was unuccessary ic present im express aliegation the various 
_* legal tutendments of the anticipated procfa upom the trial 

Sate 

Gaié propeced ten additional toudia, ani each of than, 
aré Recerzgory to be filed herein in order te enable pslaintifrr to 
sustain the section fer the cleim fer whieh this case was ami was 
intended to be brought, and in furtheranee of justice in the 
premises to claimant, and im order ta preacnt allegation 
peseible werietions in the proofg rasacrnable and preperly to be 
anticipated upon the trial hereof and various intendments of such 
proofs properly to be antic tac by plaintiff as renaenably or 
agar gered éecuctbie from ow reefs im the opinion ef the Court 
or of the atvermeya for ene or re of the parties har¢ies 
a Papa nilegations of ry preponed additional eouetas 

ef each of thems ore true gon get he ¢videnee pur 
ne trial hereof wili tend to ee Be “evidentiary facts 
meaning, the pure focta aa stan Geeuieed from mixed law and 
faets) presented im each and «11 of said additional counte, and 
every allegation of pure f«et in acid propowed ten sec ditional 
eoumia, ot im any ef then, iv true, and evicenee wiil be effered 
by plaintiff upen the trie. heresf tending te ou cert the eame.® 







The bill ef ecacepgtiens diasloses t#at «f the additional, 
eounies the first ie aimiler to the erigimal eprcial count, except 
that it is <lleged that om Awrust 4) 1922, at Motizons “iscenslmy, 
"iy congideration of plaintiff's promise * * net to me defendant 
for elienntion from plaimtiff ef the affeotions of plaintiff's wifes 
berethy Punk Glerk,” defendeut “orally promised plaim:ify to pay 
to him on the let day ci exch anc every month thereafter, commeneing 
on the ist day of “evtember, 1931, and continuing curing the Lifetime 
ef piaintiff, the sum of $50 5" ete. The second count is substantially 
the name an the first, except that the comaideration for defandamt's 
eral promise iw elaintiff's promise not to sue defendant “for 
mifenation from plaintiff of the affeetions of plaintiff's wife o 
for sefenéant's slekediy debsuching, 2 a 3 
paid wifes" ‘The third ond fourth eowite are similar to the seoond 
except thet ot the beginnimg of the counts ore allegations of the 
warriage of plaintiff, on June 8, 1917, to Dorothy Yasky of the birth 





bae mattameted ben vpbotwawml ald to teod edt of omed one whewoey 


texe auuvroty of? “swaleta-yertaiin ao ee daoang bert, 


ab orval Seitt wow atone aeitviaigoh Lapigkxe i” 
ae! aueotoure sev dolse) meleuowgek ofS xobaw a? 22° soldw ab wrod 
petment now bre saw ogeo alald dotsdw set «Vilinbelg te sale ods 
| fem gestures maamee of7 tebe we betevoner af Binge Pg peg fi “ oe 
awoltsv oid moliegolin aaviges wi gaveoty od YLatesesmay 
fatud wld mage gtoerg bedagivlins od? te ataumbanéat Lagot ne oigianog 


gmads io dooe hes ,adtaven Samptdloom me hedsygord ahaa” 
eo? Thivataly olgans of teove ot ntexed belli of of YtaceooeN — 
_ haw Bie aaw eene Beivy - Egos gforadl tek mel tha Gas ‘2 
pet me evitex’ ke oon mak a fnueeee © 85 = LOGE. 

depeiin @ dros swe ag tobi ee bom 

od ga ye oe efdancavet whoorg ould anodsat a eoot 
ag fF aervapmpenys oy ree "tg bovoqton ina ed 04 els bedagioltne 
$0 RGR OBL Ales fa 9 o7 _ BSe0%G 
siues aif bo qyiniee.s net ‘ae Pen > ge eas i es in 
oder ott Leno) sibs. 9s te coalona <0 wife ork ayorsiia sei aoe ‘o 










Ne eaghtageiia off 





boretto ox kite wito ak age Pay 
* «aati oad req | ;  Settent'S “oa 


Kanto £32 ties Meh “So Sad? wountoedy. ‘Pikigeeds ni bisa ae 
tqnoxd 4 trues fates Soaks a 49 chico sn 
sMitomeont® ywogtdak te geOE Wh om ‘a 
daabaeieb gate ae jon * * seitore — dinkase 





i Simoes aft ot aelintes ete olin tienda tele als aces: 
he ot? Ye amoliogelio oxm atemom gid Re antaniantpah.An At POOR 6 
ddukd ald Yo polos Whlowel of 4PLGL 9B awh aay 








de : ae 
abit aed asi 5 
N Protig hy a ; P| 
Y ¥ id 





a 





il ii ti ee 





ode 


thereafter of thety twa dnughtera, Jane and Judith, respecs ively 

on January 23, 1623, and Pebruary 25, LOS6, thet Pleintiid’? ant pds 
wife lived together watil about July 27, 19313 and that "Om, toewlt, 
Jetieary 15, 1931, and on divers ether daye between that time and 

the waking of defendant's oral promise te plaimsirr here tnatter 

#66 Lurthy” defendant aliwnnted Plaimsitt's wie» at feet lors, 
"plaintiff in no vive Soneenting thereio,s* and devuuched her, ete. 
fhe fifth eount is similar $@ the third, an@ hae the Pellowing 
ullegationgs 


"That on, toewit, Jommry 2, 1931, deferdant be, 

paying persennal «merous attention tc plaintiff's anid A gl 
Gomtinueé se te do on divers other daye in the pericd between 
that time ard the making of defendants oral promiee te pleaintigg 
hereinafter aet forth, any goowit, January 15, 1952, februcry 15» 
193k, and saly a 2942 » Bk» SO-WiEs Vinnetka, Tliinoie, Rec Loon» 
Viseonging iske Ferest, lilinois, ave Chieagos Tllinedet that 
éuring avid Last mentioned porlods ony so=rLi, Suly 15, 203k» at, 
Sowwit, Hew York City, plainiis¢ Bes infoweed and advised in 

iting by plaintiff's said wife that curing plninvif?'s abasnee 
uring acid last mentlined periad from plaintity's home (which — 
wae then im dedieon, “Viseonoin,) * *, defendants hed ve ea bodly 
Visited amt paid persenal RaOrGUs AlLentions te plaintiff's ante 
wife, had fallen deaperately im leve with her, and hed represented 
to her thet if she we accept defendant! S eenens ettentiong ae 
would richly provige financially for kee children, and bad repeatedly 
weg. and begged her to Givoree plaintiff and marry defendant, and 
beGuuse o. the great leve fer her expressed by defendant and 
éefenéant's attentions, representations and implerings, ae lsat 

hy Sie 


aforeanids she (plaintiff's wife) was tavers ispoged bow 
$etendant and_townre a ia te GG inet oforesaid 5 ci 

Gal Gel, chy Sowwit, Joly [65 193519 ab sbows Midnight (to-wit, 
LLeso Pete! on aaid lust mentioned ates, plaimtif? retur 
Bmannouseed from Sew Yerk Clty (where he Red been continuously 
@F one month) to the home of plaintify ané his said wife at 
Beacigon, “iseonzin, anc shere found in the company of ¢sch other 
pleintife's, anid wife and defendant, ami also feund personal 

@, Wonrlag apparel, imeludine chunges of underwear anc aight 

elothes, cf deferienty that, thereuper OMy toewlt, duly 27, LODL, 
Sip to-wit,» Gacicom, ‘iscenmin,y plaintiff imfermed defendant that 
Plaimsiff would promptly imetitute enit ageinat cefendant te 
recover from him for the alde@oation from plaintiff ef the effeotiona 
of plointiff's seid wife ami the debauching and enrnolly knowing of 
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| her by defendant) shat thardupen, © * im eoneidevatiom of plaintiff's 


Oa gromiee not to sue defenmiant “ * defendant orehly promiced 
Bistaticf te pay te him om the let day of sesh and every month 
thereafter, coumeveing on the let day of September, 1851, and gone 
timuing during the Lifeiime of plaintif?, the sum of O50", ote.” 

Tae sixth eoumt is cimilar te the fifth. The seventh 
ie wise similar to the fifth, cxeept that, instead of the allegation | 


ae to plaintiff being “ingermed and edvised in writing by plains 
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bAff*e said wife, stess* 14 As alleged thet "ons to-wit, July i P 
19329 plaintiff had reasonable growede for beliovine amd believed 
that he hed reasonable growids for ouime defendant for sldomation 
from plaimtirt ef the offeetions of hin said wife ané Lose By him 
of the services and oswiety of enid wife im plainiiyy's demeatie 
atfairne* 

in the eighth, ninth ami tenth counts, besides alleging 
éefencant's corel promise to pay to plaintiff $500 a momth, ettes 
there sxe allegations «a to defendant's further premises te set up 
a trust fund for the benefit of plaimsit? and plaimtiff's childres 
and te make a certain will. <né in the ninth and tenth counte a 
Gertain ictter, =ritten by dcfencent to plaintiff under date ef 
saguaet 4,5 1931. and a copy of o curtain will ef defendant, are set 
forth, In the cighth cows, efter setting forth whe warclage eof 
pleintit? and voerethy Puuk, the bivsh of theiv two ehilldewa, the 
slienatien of the affections aad the oeteuching of giaintiffts wife 
by defendant, and plaintify's a.td eral promise not tc mae defende 
ant, @ie., 1t is alleged: 

"That thereafter on, tcewit, uguat 4, 15k, Gig Gemwht, 
Medison, “iscencing in consideration of pleintiff's saie arak 
promise not tc sue dafenc: unt 9 tee, Ecfeméant arally promised 
plaintiff thet at defendani’ tr ons Feasenabie is exe ohh he 
would pat im trust for plaintics amd pleintic?' sais twe children 
a fund of at least $800,c0C,; the income of which trust fund would 
be puynble to plaintiff fer life, ané the sriastens of which truat 
fund, subjeet to plaintiff's Life interest, vaulé beleme to gaia 
two children, amd upon plaimiiff's danth would be divided ecwuily 
betrecn aaté two children, their heirs and persone] representatives, 

suimiiig, and wotil «<id fusd wae put im trust by defendant 


fer ylaint ane Fig cated children (ns promised wy ge genes 
defendant would pay plaintife om the ist day of each and pity Hoon sy 
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= ‘ghiviran st : 

Lantementionad proiiees yiriniitt, ot, ete, ‘ie "ees orally, 
promived defendamt not to sue him, * *, which promise plaimiirf has 
ever keptg cnat by meona thereof defendant then and there become 


iisble to put in trust © * » fund of nt least 925,000, * * and 
meanehile * * te pay to plaintiff on the let dey of each ond ewery 
month * * at least (50G, and immediately om, toowit, August 49 1951» 
make * * @ last will and testament, * “7 and that being se Liable, 
defendant, in comaiterstion thereef, * * thereafter on, to-wit, 
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February 1, 193%9 paid plaintiff 93,05. Yet defendent hes never 
erented anid txuet ond hag Mot made and kept im foree and effect 
& dest will and tectament * *, and althe aéditional payments 
of $600 eneh have aecerued * *, defendant hag not paid te Wleintify 
amy of them * *, but has wholly failed and refused se to ao, and 
On, toowit, February 2, 1032, * * wepudiated hig Linbility and 
obligntion * * end metified and advised plaintiff that he would 
not make any further payments to plainsif? as any times and would 
% ereate gaid trust * *, ond would wot make * * any augh Lest 
Al and testament * “3; to plaintiff's damage in the sum of 
GIO —I0G, etoe® 


the tenth eount is more comprehensive, 1 contains 
eubstantially the some allegations as in the eighth count, and 
| aise many of the allegations of the other counts, including thoae 
of the fifth (as above set forth) relative to the infermation 
Plaimtit? received from-hie wife, in writings om July 1%, 1991, 
| and to his returm “wannouneed" to bie nome at Madison about 
| midnight on July 26, 1951, and what he then and there @iscovered, 
| 


Oe a Ss 


ete. In the tenth count, sleo, ae well ac im the ninth, are set 
forth (following appropriate aliegntione)  photeatatic eopy of 
. defendant's letier ta plaintiff, bearing date of ugust 4, 1931, 
and a copy (enclosed in the letter) of "Last /111 amd Teotament* 
) of éefendant. The copy of the letter, written in lomg Band, ia 
as follewsst 
\ *Cnieage, susuat 4) 19316 


i wiah to confirm our verbal understonéing that I wild 
gontribute $500 a month indefinitely towards the supper’ and 
eduestion of Jane and Jwiith Clark, beginning Copts > a 


it is underateod that there will be no 
above agreement except by mutual compent. i am entleming copy 
ef will I have just executec whieh shows that they will be omply 
provided for in the event Po my oe within the next few montiee 
SAMG er Oly y 
Borman ‘« Hasviae® 

By Article @ of exid will defendant gives to kis wife, 
Josephine Re Harris, 411 Rewuavhold furnitures, etee, leented on 
premieee known se 594 “gruee “treet, Vinnmetke, Uliimois; by 
ixtiole 3 he gives to hig “dear friend, borethy Fe Clark, to whem 


i em greatly indebted,” his “farm at Gilliema Bay, “isconaing 
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together with ail household furnishings and furniture ,* 
located on the premises, and “alse i) 


@EG ey 
personal effeete, ineluding 
Pictures and old prints * * looted at my office, oom 401, 112 


Vest Monroe Street, shiesgog” by artiele 4 he devises and bequeaths 


“eme~third of the rest, residue ang remainder" of his eutabe te his 
said wife, Josephine, “if ahe shali wurvive mes ae her absolute 

Propertys"” and by article 5 he coviges and bequeaths the * reminding 
twewthirds” of the residue of hie estate, 


his wife does not survive tide 


oF sli of eaid residue a¢ 
to the Harris Trust & Savings Bank 
of Chiesge, as Trustee, im trust S@ pay the net income to Dero thy 
¥, Clark during her Life, and, upon her death and that of the 
testator, to divide the trust estate imie two equal funda, one for 
Jane Clark and ome te Judith Clark, daughters of berothy #, Ghar ity 
ané to pay the imcome theres? to them until they attain the age of 
25 years, and then to pey te them the eor + But that if Dergthy 
¥e Clark an¢ beth of said children and the beateter die before 
either of esid children becomes 26 years sf age, She oerpug ig ta 
be distributed to the heirs ef the shila iast surviving, er,» in 
Gefault of such heirs, ta the teutater'> leviul deseendsnts. 
fhe b412 of exceptions further discloses thet om Sovember 

27, 19325 the couse came on far hearing upon plaintiff's motion far 
leave to file the a¢di.ional coumte, and the twa eumiter motions of 
@efendant (a) that such leave be denied and (b) that plaiatirfts 


wuit be diamissed “on the ground that 08 the faee of the proposed 
Sen additions) countg ssid cause ig based upon an alleged agreaacnt 
and transaction antagonistic to the interests of the public and 
‘injurious to the interests of sectety in general anc corrupt and 
‘Yoid." YPuring the arguments on the motions, J. Pred Neeve 


(attorsey for defendant) stated in subetanee that, imaamuch as 
« Whitman (attorney for plainiif®) “had seen f4¢ te go eutnide 
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of the record,” and make curtain statements concerning prior 
megotiutions fer a eettiement of the eause made before Mre “hitman 
had been substituted aa plaintiff's atisrmey, he (Reeve) believed 
he had the right to acqueint the court concerning eertain facts 


siso outeicge of the record. ima thereupon the following statee 
mente in part were made by opposing counsels 


“Mie HEEVEs * * # T have before me, your Honor, 
sertified copies of a proeesding im a court ef Keno, Hevada, 
from which 1t appeare thet om a aworn bill, charging extreme 
ané repented eruelty, Mre. Clark civoresd her husband a few 
months after this alleged occurrence of the discovery of 
Korman Hearria in the home * *, 

Wie REEVE (omtinuing): How, Mre “hitmen's argument 
a@emec to proceed upon the theory that the questien befere the 
court was the sufficiency of these various cowrte on demurrer, 
oy whether he had yet to siete hie cause of section in esversh 
éifferent counts and im any nusher of inconsivtent matters. 

That I conceive is not the questiom im the esse. The question 
ng we — iss primes ™ _e ie of _— eau ts» 
when you put them & aefe Cisclese « troanuavtion veld ae 
agains aniie otter. * * re Clark comes in with a eworn 
declaration, aiter his wife has divorced him for emuelty in « 
proeeecing in «hich he was 4 party, repreeented by counsel and 
echwenting to the deeoree. He comes in here for money end brends 
hie wife, ami the mother of hie twe children, as a eonfir 
aéultertas, * # 

Mie HITMAN: i am not diapered, your Homer, to pursue 
ecuneel's argument shout divorees im ‘ene and outside things heree 
the matter before your Honer has got to be aceided upon the fnee 
of the documents before you.” 


The bill of exceptions further diucloses that after the 
axgueents on the motions were comeluded, the court toek the questions 
raiseé by the motions under adviecument end thereafter, om December 
Be 1932, delivered » somewhet Lengiky opinion er deeiatom, in whieh 
in conclusion he directed thet an exier or Judgment be érefted and 
entered (substantially in accord with the order er judgment that 
wom gubsequently entered a2 first abeve mentioned), sad in which he 
further directed that “the certified copy of the divoree proceedings 
im the eaue ef Dorethy Punk Clerk v. Jomes G. Clark im the Hewada 


gourt be admitted im evigenge, and be ineerporated im the bill ef 


exeeptionee" mm the mame Gays after the rendition of the decision, 


the fellowing eccurred? 


Hee BELVEs I have 
1 and 2, the proceedings of the 


marked, as tefendant's Sahioite 
vag shone Judieial District Court of 











Oa 


PS 





Seitg palmiscee atmoueiecn Medios. ne one gtr 


ne pe gett eee ee 


awd heh! oth oxoled chan goes at) To Peomigdes & xO: acoks addogon 
develsed (oveoll) of aywecedde a tilvalalg sa Sede di iodia aod ‘Boot 


atent miogio animsessen damon odd Intampos oF eet wilt wolond 
eotata gulwolick od? mo@nee bes - . 


tigacwnmes attlaogge yd eiessiaiiliia bie 


tonoH evel 1. * * © gSVE3R GM es % 
jahovedt Pt ey Boog & wi errs & % acl bokkians m 

Conus gakguacde « a atone 2 AG sisogye ¥ 

‘wet 2 dmagesct Sed paecevtt Hold one ig beter ed 
to yioveseib amg Te aaah begeiia a 


femoris etriemtid® ox gaok be 
edi exoted aaliasuy ad? 
etetiee > me ates aue Die ots 
fLeteves at wolten to gunne ald bla 
oe tess. ane wah tings gO ag elven 
‘tatiqers afl .Gaa0 ent sek san 
ee ae peg wl elias aKeR 





















@ Bb etienwe set ahd bescavis amt sttw ata ved 
tea ieutaos vd ae eee ey lag 8 new of doidw 


Kort tks 2 wae a Rt i > Sa eke Ne aesifont 


oun tay OF , iene ary cael & som am 2 erage att 
“— Bg orirygd ebdu tare py 


fi aevrewks Lesnar: 
ose mig bentVeh ad oF Foy “ood ak oe 50% - 

“HON, oxo tad are ) 

eal g “et'te jon? sogolonsh vediuw) smmktgeose to, Lfid seh Lisa wy 


ancksesup oft Moos Ixuoe wit ,bebvlynes oxvew smodtom etd ae ateasuyte | 
rodiaye 0 Ho «teticereds one Immmeivins coho anehsom ete. we a ota eat | 
deise at eet! ‘atoen se mbekge Qlepnot tachwomeg @ berewtiod seabhoghs : 
bits hedtexh ed rom cal, KO KHhe Ho Gale oeteeths od mo hartonee me’ 


Fass treme to obc9 onke ae bw presen ak \ilotoneéadie) 
sal gobsiw md hens 4{ bemed dora 









ody fait? am dorotaw \inawesedue wos ed 
wgetboovorg eoxovkd adi 29 yROD doe ULE Tw uct" tamd oeoverth xecitn’ 


abewor sta mt axats +D nomeb ov atvago Ar ee Yo seam ata 
Yo Like wd as setoxogroomt of baw 


emotaloos ead to tot¢2 bao asta ‘weeta veh oe m . Momma — 
o beak cam oxen ovat 
bat bageet pty Pima, ahnk 














atidiix® # teebes ted ae 
38 SxmeS foi zig ld mi ed 


i elie eel 


ae 


oe 


lee del 


a 
= 


«Qe 


the State of Yevade, County of “sshow, ta the matter of Dorethy 
Vo Clark, plaintiff, vi Jamee Ge Clarks defomlanit,s which we 
| submit so the court amd f Rave vhe rogers shay Were. 
Lneory wpa 


itted prior to the euury ef the order pap 
they are Sct otteren te thet 13 ia within the Court's 


diseretion te permit or deny ths filing of amendmentas and, 
these being eertified scepics of the proevedinga, we believe 
they are proper to be before the courte 
Ris VHITHANS These twe cocumente were referred te 

by Mr. Heewe in his argument om the motion, but they were not 
offered in evidence, The heoring was not open to she axfer of 
Byigence, in ether words, the matien heard your Homer waa 
& motion to dimmies this euit om the faee ef the records Ye 
did mot have a hearing on offer and reecipt of evicenee. In 
thet eomocetion, sleo, your Homer, im your opinionssteted that 
certain statements were made By counsel et this hearing ana were 
uncontradicted by me. * * smong the statenents your Henor quoted 
wad atiributed te counsel sare atatewemta with reference te the 
diveree sult, the reeord of which he says is here, bul abowt 
pps i ee pe alee exeepi se counsel —— me. * * 

cannot be concluded by evidemee mot offered or evidenee net 
reeciyable upon the motion which has wees thasd »” 


Im the court's said opinion or decision, after mewt toming 





the three metions and outlining seme of the differences im the 
allegations of the tem edditional ceounte, it ie steted im purt 
eubetantiially eas feliewss 


That the point made by defendant's counsel om the oral 
argument, and in their written brie? suumittec, is that fer 
vertous stated reasons “the agrevment ges up in the propeeed 
additional eounte in void," amd thet “the transaction is againes 
public policy and public morale.” 


Theat the court states that “the law is that if at 
sheae of the procevdings it appesra Se the court that the sgree~ 
ment sued upon ia agaimet public pclicy beouuse of corruption, 
it ig the cuty of the court te digmice the suit om its own motions* 
that the decisions in the cases of Ceeamyan vs Vinehester i2me vos, 
203 Us Se 362, amd Gum 9413 Coe ve Gorretig S61 Ill» spp. B13, "held 
that such is the Laws” 


hat the court pointa out that the truth ef whe 

allegntione in the proposed additional counts in evorm to by 
plaintiff's attorney, an officer of the court, ami that, therefore, 
the gourt ig of the opinion that *if any °° the adéitional counta 
alose (in spite of the allegations of other counta) sets up a 
tranecetion whieh is cerrupt ané agaimat publie poliey, the entire 
Suit becouse ayers rh esis would ~~ te er Passi 

fist Fav ditional counta"sannet be considered apart fre 
the gree ee the remeining countess" that the “cumulative 
effeot" of the facta a» alieged im al) ef the towunts discloses 
“gellusion between plaintiff and hig wife," and leads the eourt te 


believe that they *arranged piggies bey — . ane tint 

in the court's opinion “these two people were operating & 

epee anc the jeune ie anny: ene ane “ye shocked at tig audseity 
plaintiff coming into ‘his ecurt anc teying to Use 

to golleet damages from defendant »* 
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‘hat the court “dees not believe that these oounte 
(ninth and tenth) can be aepuraied oe that wich counts as do not 
eet Up thie lilegei transection gun giand where Ahe othore falls 
It iw represented te the eourt by the affidavit of Pinintiffts 
dawyer that sil of the facts set up im @oeh of the counts are 
true. the counts are cumulacive, the ninth and tenth counts 
seueribe the entire trensuction, and she court helé@ that cheae 
vountes set & t®auesction which is sbselutely voids immoral seg 
ehecking to the eourt,® 

“Another thing whieh has impressed the court is the fact 
ghieh is Ot e¢% up im the adcitiensl eounts, and whieh was brought 
erth in the oral argument, Vigey counsel for defendant, without 
ebjection, resd te he court from a cersified copy of certain 
diveree procsedings in lenc, Nevada, in whieh plnimtire'e wige 
obtained a decree of divoree from plainuiff en the ground of oruel 
and ishuman couduet. Thies ¢ivorce was Gbinine vhertly after 
the trameoetion eet wp im the adéitdonal counte,. Counce) fer 
éefendant announced om ihe argument that sinimtiff was gz porty te 
these ¢ivorce proceedings, that he wee represented by counse, therein, 
and that he consented thereto. ‘the eourt hew mot examined gadd 


certifieddiverse proecedings, but eouneel ® » etatement wae not) 
disputed," 


After carefully reviewing the present records and cone 
aidering the court's opimion or deeision and the briefe ond argu- 
ments of opposing councel, we have recehed the conclusion that the 
cours erred im enterimg the order or Judgment in qveations wherein 
Plaimtizf wos denied leave te file the Sen additions] counts 
presented, and plaintiff's sult w.5 dlemiased, “as being tee Lee S 
public policy beewse based on a corrupt, illegal end tomeral 
tWangeetion according to the silegetions of anid ten additional 
Sounte, the truth of uhieh is verified by atfidavit.® 

It is our opinion that the original epecial eount (bere 
eet forth), an filed by plaintiff's former attorneys on the day the 
sulk was commen@ed on May 17y 295k, states @ gooi enuse of action. 
Defendant id met demur te is but filed a plea of the general iasue. 
On “october 24, 1932, after Mr. ‘hitman bad been substituted as 
Plaintiff's attorney, ke filed « written metion im plaintiff's 


; behalf for leave to file the Sen additionol counts, supporting the 
tion ty certain written groude aut bis affidavit. among the 
a grounds it fe stated that the filing ef the a¢ditionsi counts was 
neteseary te enable plaintiff to oustaim his acticm, ete.) amd that 
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the allegations of the PSSPesee counts were true 8 @ paxrtdowlarly _ 
Stated senee.s in hie affidavit 16 is atated that aaia grounds 
“are true to the best of big mowiedge and information and Juéguent 
no Om attiormey at law,” Under the previsiens of seetion 29 of 
Gur formexy practice aet then in force (imi ls State, ASSL Canpe 
ALG, pe 2176), and the prevailing practice im this and other Statea, 
it was plainiirg's right to onke a motion to file the additional 
sounte.s In 49 Corpus Juris, eee, LV@» pe 158, it is anid: *the 
statement of the ense gouge of action in different saya or forme, 
eoch in a seperate count, sx ax to meet citferent pousthie phuges 
of the evidenee ag it iggy be Goveloped eo the triel, ox #0 ae to 
meet cifferent poeeible legal Views, ig permissible, net omy at 
commen law, but alee under some statutes,” ka L Chitey's Fhep pe 
424, it ie anid: “Before she pleaging Fules, Bile Te 4 Ws 4a Be BS, 
& declaration might eonniet of sawerous cuuntes, © * and i$ wae 
usual, perticulerly in assumpeit and in actions on the guage, ta get 
forth the plaintiff's seme cause of actien Ag various shape im 
6ifferent cowmta, so that if he failed im the proef of one cout he 
might sugceed on amother. euch additions) Counbe have been aptly 
termed gufety valves .* smé 1% te owr opinion, after exeniming 
the allegations of the tem additional counts presented, that each 
on its faee discloses « goue guuwe ef net lome 

Yrem the written deoigion «f the eeurt it appeare that 
the court was of the opinion that the niash and tenth eounte disclosed 
& Gontract or transnetion “which ie absolutely void, immoral sane 
shocking to the courte” oven if this were uo, we do net think 4t 
would justify the court im refusing te aliew pinimtiff te file the 
ether eight counte and in disuiasimy the entire sult. tn 49 ent pak 
 Purie, ees 12k, pe 128, the writer anyeat “hile the party should 
be bound by sliegations of his Pieodings deliberately made, * # 
the general rule is that, where there are several counts in the 
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same ctclaraitons or a variety of pleas, an aiiegation in ene 
count or plea eamnct be insisted upon by the adverse party ee 
Qn RGmission of fact for » purpose cletines from the procf of 
such count or plea.” ond in gee, 180, De 162, the writer alge 
says: “The theory of separate counts ie thet each ie a complete 
Cause of setions «a dietinet tram others ne if it stood alone in 
the plesding, * * Genernily speaking, cach count er aeparately 
stated enuse ef aetion must be Campicte im itself and set out a 
Complete cause of setiong its sufficiency is te be tested by ite 
Sun_avermentes and it eannet be either Sided or defeated by aver- 
ments in another count or separately stated enuse of agtion, which 
are net repeated or incorporated by referenee im the count in 
questione® (See Porter v. ironing, 12 ills ippe 362, 4653 Komp 
Ve Ghleages Ole. Re Cos, 225 ide 633, 638) Durkee v. Bank, 13 is. 
£16, 2224 Irein v. Guerson, 127 Ga. TS— Fa.) 

im said written decision the esurt ekpresnes the further 
Spinion that “ir Bt amy stage of the proceedings it appeare to the 
court that the ogreement sued upon is against publie poliey because 
ef corruption, 1% ig the duty of the court te dismiss the auit of 
its own motion.” ve have reviewed the twe ences eited in eadd 
Gecision, but, in our opinion, they ¢o met suppert 46 or the 
judgment now in question. Both of che cited eases concern setions 
of a trisl court after the pleedings had been settled and the case 
was on for trial before a jury. in the Sweanyen cone (105 Us oe 
261) it ie held that where it is shown by the opening Tes 
Plaintiff's counsel that the contract om whieh the suit is brought 





is void, as being either in violation of law or agninet public 
Policy, the court way direct the jury to find « verdiet for 
defendant. The Court anya (pe 263)+ “The power of the court te 
set in the disposition of a trial upon facts conceded by counsel 
is ss plein se ite power to set upon the evidence produced. The 
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Question im either ene must Be whether the facts upon which it 

in exlled te imetruet the jury be ciesrly watablished.s, Ef a dount 
existe es te the atatement of couisels the court will withhele ite 
directions, as where the evidence is conflicting, and leave the 
matter te the deteruin«tion of the jury.” In Bum O41 Gos ve 
Garren, 261 Llis Appe 513, plaintiff sought to reeever in, Agoumpsit 
the sum of about $150 for merchandise sold to defendant wider 4 
written ¢ontract, and defendant had filed « plen of seteof? Gis uaing 





éomeges in a greater amount. Upon a trial before a jury counsel 
for the opposing parties exch wade agening statementa. after 
defendant's counsel bad mace hig atatemext, in shiek he outlined tn 
substance tio allegstiang of defendant's plea of set~aff aud the 
facts he expected to provi, the court, swomarily anc of ite ows 
motion, directed the jury te return a verdi¢t in faver of phe intirg 
amg entered judgment ageinut defentent on the verdiet. The appeliate 
eourt reverséd the judgment and remanded the cause. In ite opinion 
the court comments on the Jscamyan case, and ether exees, including 
Phetsch vs Piectgoh, 443 Tlie 434, from “hich quotations are maces 

Im the Pleteeh eaee the action vas in farelble deteiners on the 
trial plaintiff's attorney wade an opening atatement toe the jury, 
outlining the facte he proposed ta prove, and, iu turn, defemiant's 
attorney atajed the facts he expected to shew im deafened. Thereupon, 
immediately following defendant's «tiorney's etatement, the eoart 
instructed the jury to resurn » verciet finding defendant guilty 

ef unlawfully withholding possescion of the premises and that the 
right of poaseeeton was in plaintiff. The evurt entered jadguent 


The Jadgment wae affirmed by the appelinte eours 


om the verdict. 
fox thig Giatriet, bat on eurtifieate of importance and further 
udgment and reminded the 


append the -upreme court vaversed the J 


4 e qi ‘1 
im the written égeeieion of the court in the present cause 
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the @ourt alse ¢xpressed the opinion that the "cumulative effeet" 
of the facte aa aileged im all ef the coumte Giaclesec “eoliusios 
between plaintiif and hie wife," that they “srronged te entrap the 
defendant*® and thet they “were operating a vbedger game.* Fe are 
unable to say thai the allegationea of cither the ninth or tenth 
acditienal ecunis, or of these ef any ether count, can be helé t+ 
justify wack an opinion, in view of the shove quoted paragraph 
eof the court's opinion reletive to the eertified copy of the 
diverce preeeedings imatituted by plaintiff's wife in Nene, Vevada, 
which cdecument it appecre wae “read to the court” om the heorimg of 
the motions, we think the court probably was influeneed by the 
document in resehing his conolusiom am¢ decision. «nd it ia elear 
to Ue that the court, in passing upom the three motions as firat 
above mentioned, should have limited iteelf solely te the consid 
erntion of the then existing record (wine, the proposed ten 
additicnal couste exhibited, the stated groumés for their filings 
@tes)» and should wot have allowed gnid document te have been 
exhibited and read. As aptly anid by plaintiff's attorney 
(during the argument as above sentioned): “the hearing eas not 
open to the offer of evidence.” 

for the vouachs indicated the order or Judgment of the 
Girquit court of Lecember 12, 1932, ie reverand, and the eouse is 
remanded with direvtiong to allow plaintiff's metiom te file the 
ten additional counte as presented, and fer further preceed ings 
im accordance with law and exisiime praetiee and procedures 

REVERSED AND REMAMLED PITH DINSCTIONS. 


| Sullivan, ©. Jey amd Jeanlan, Jo, comeure 
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in an action for damages for negligently cousing the 
desth of plaintiff's iatestete there wae « trial before a Jury 
in Yebrucary, 1935, resulting in a verdict finding the defendent 
guilty and assessing plaintiff's domgens ot 06,000. On Mateh Ll, 
2933, judgment wae entered against defendant for that amount and 
the present appeal followed. 

On Margh 6, 1934, thie court reversed the judgment md 
remanded the couse om account of errere of the trial court in the 
giving of certain instructions effered by plaintiff. Thereafter 
plaintiff's petition for a reheoring was allowed, to which defendant 
filed an enewer, ané plaintiff's ceunsel, by leave of court, filed 
a wemorencum of additional cuthoriiies.s We have again reuchec the 
conclusion thet the judgment should be reversed anc the cause 
Temanced becsuse of the giving ef two of valid instructions, herein- 
after mentioned. 

Plaintiff's declaration consisted ef five counta, to 
whieh ¢efendent filed a plen of the genersl ineue. uring the 
trial the plaintiff withdrew from the jury's consideration the 
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eecond cout, which cherged willful and Wanten meghigenwe. in 
the first count it is alleged that ex Bay Te 1VA0, defentant, a 
reilread corporation, was posueesed of sivers yards, rights of 
Way ame traeke, over which 1t entwed to be operated and propelled 
Givers locomotives and cars used in the canveyanee of paseengers 
and freight; that en oaid day plainuirs's intestate wee a gueat,s 
viding in a certain moter Veliele, then being operated im a 
weaterly dixeetion upern a public highway anown as Grove street 

im 2lue luland, Sook ‘ounty, iliineis, aud acresa defendant's 
tracke; chai plaintify's intestate “wes at eli timer in the 
exereive of ordinary esre for Bie oven sufeiys” that defendant then 
ang there “negligentiy Gale@a, permitted and allewed a certain 
locomotive and tender, then an¢ there Operates by defemlant over 
eeid tracks, to forcibly ond vielentiy rum inte and etrike ageinat 
esid moter vehicle, in which Pleisstiff's intestate wos then and 
there riding in the exercise of ordinary eare for his own patetys* 
Gant thereby plaintiff's iniestate «5 ag greatly eut and injured 
that he then and there diegs ane that ke Left nim gurviving his 
widow anc several children (maming chem), ete. 

The other counts contained similar adlegutdiens. the 
third count charged that defendans's Plugent,s siationed at the 
pablie crossing, negligently invited plaintiff's imgcatate and 
other persona to cross ever the eeilrosd Gracke, aiid negligeutly 
failed te give prope: signals ani warnings af the « perench ef the 
Locomotive and tendur. The fourth cout charged that éofesdant 
negligently enused the lovomsiive to be backed across the hi chway 


: without maintaining on ithe teudex of she loceneltive cuffietent 

} and proper Lights, signals oy warnings, “he Tifth count cherged 
that defendant negligently esused the icsometive to be backed 
Ringes the highway witheut giving sufficient ané proper signals 
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or warnings of ite approach. 

Om the trial five witnesves testified im plaintiff's 
behalf, vis+, Yilliam Biege (the driver ef the meteor vehicle 
or automsbile); ustin Sreese (a passenger therein); Jot Me 
and Harry “icherfsen, feather ené som (eyewitnesses to the 
aecident), and Agnes Mees {a daughter of plaintiff's inteatete. } 
Vor defendent eight witmesses gave testimony, including the firee 
man and engineer of the lecommetive (whieh colliced with the eute<- 
mosile}), the flagman at the eroseimg at the times, and other 
tuployers of fefencant. SNunersue photegraphe, shoring the place 
of the accident and eurrouncinge, were introduced in evidence. 

Slue ieland ic 2 avburb of Chieaco, about 16 wiles from 
defendant's main atetion iu Chiesge. Greve atreet in Bine Island 
is & paves street, runing «92% ond weet, about 27 fact wide frem 
eure to curb, and with sidewolke on exch side shout 5 feet distant 
from the eure. It eveeres cight tracks ef defendant proctieally 
at right engles. Comeeneing ot the eaat there sare three “main 
line” tracks, then two "suburban® tracks and ten three *swi teh* 
tracks. ‘Yhe width of the three main line tracks in sbout 54 feet, 
end the dictanee between them ond the suburban tracks $5 the west 
ia about 70 feet. About 160 feet north of Grove street and between 
the main line tracks and the subuxban tracks ie ¢efendant's Glue 
Ielan4 paseenger depot, conzected with Greve strect by «a briek 
pavement. the firat etrest south of Grove sireet is Pulten 
etjreet, the next is Union street amd the mext is ‘eetern avenue. 
South of che south sidewalk of Grove aitreet and immediately vest 
ef the main Line tracks ig leested a small flagman's shanty. in 
the vicinity ef Pulten street the main line tracks and the suburban 
tracks converge. In the triangle mace by Grave street ae its bage 
and the main line tracks and the suburban tracks as ite sices, 


there are no buildings except the fisguan's shanty. nd from 
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Grove street, aleng both Linge of tracky chere is nothing te oh- 
etruet one's view te the ssuth fer = lemg dietanes, exeeps astd 
shanty. 

The neei¢ent happened after dark, on « eleer night, 
akewt F465 pe tay central ctandara Sime, on the north side ef Grove 
atreet and where it ta interaseted by the mest westerly ef defend« 
ant'g two euburben tracks, he Heareet electric atreet Light te 
the place of the accident was ong cbout 46 feet vay, suapended 
from a pole, about 25 feet sheve the grow, at the avuthveat inter- 
eeetion of Crove etreet an defendant's tracks. the @reesing and 
tracke were etherwize iliwsinates wy other eleeirie lighta in the 
visinity. 

Biege, the driver of the altteompebile, testified in sub. 
stance that vhertly prior te the sevigent, he met Bresse and 
Vibvelamn at « soft drink parler en Grove streets eagt of she 
traeke; that he offered te take them te their respeetive homes in 
Rie sutemebiles thai they started and went West on Greve etveat, « 
"ibbelaian sitting on the right of the frent sent ang Breese on the 
Feor s@atj thet ae the ear appresehed the traeks he (the eitneaa) 
Reoticed a freight train coming from the north on ene of ihe mada 
line tracks, but he drove the ear across ihe wein dime tracks in 
front of the oncoming train, and, juat before reaching the 
seburborn treeke, stopped the car and “Looked both wayss” that 
“Tibbelamen, from hie place in the front e¢at had juat as good a 
View of the surroundings in frent ef uy Gar ne I dids* that although 
there was nothing t¢ obatruct the view te the south, he (the witness) 
@12 net knew thet there was a locometive appr@nching the croscing 
) from the south; thet he dic not hear arty bell or whistle er "see 
} omy hee’ light or Lickte of omy kind upon the lecemotive;” that 
| he preceeded to cross the suburban tyagke, and that just ac he 


“Fenched the second track, “I game in contact with the engine, ana 
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I dieén't imew aryrthing more until I weke up im the hoepital.” 
The teatimony of Breese wea to the eame effeet. Metther Siege 
nor Breese gave any textimony ac te any euyinge or actions of 
ivbeleman efter the sutemebile had reached defendant'e tracks 
ené was crossing them. Seeene testified: “As I vent aereas 
the reilrosé treeke I 4id set see whet “Ybbeleman wae éoing.* 
The testimony of plaintiff's ettnesses, John S. and 
Marry Sichardeens was to the effeet thet they were sented in an 
automobile, etending just south of defeudent's etation, ené wit- 
messed the cocident frem thet point? treet they sew the sutemobile 
eress Gefendant'’s main Line traekr, are the locemative epporench 
the scroasing asd sew the collisions th<-t taey €1¢ net matics 
any headlight om the locomotive or hear any bell or ehictle, 
but that when they went te the place of the sovident, imoediately 
efter its oeourrenec, they noticed thet beth herdlighte es the 
locomotive were burning, ~ one ‘aver the eow-eatcher" and the 
other “on the tack eof the tender.” 
eefendant's principal witness woe Genjemin Gormans, 
the fireman ef the locomotive, she wee seated on the east or left 
gide ef the enb. He teetified im parts 
When we arrived ai Blue iceland that might from Chieage, 
the engine *pulied” the treim in. * * {ter the traim had been 
“eneked* tavarde the north and imio the yards, and after the ears 
hed Been uncouplea from the enyine, we went south te “eastern 
avenur, and efter getting « signal, “ve & up to Greve sixreet 
and then the accident happened.” * * Tnere were head Lighta on 
each end, + one on the tank and ome om the engines Seth - 
highte were bursing. * * These headlights are eleetrie and are 
turned om und off by a eviteh im the cabs in the engine there 
are other Light«a, including “the deck-licht ever the roof of the 
eebe” * * Om our way to Greve street from ‘extern avenue we 
were geing about 7 or 2 miles on Mour. “I was sitting én the 
seat bex hanging eut of the windew om the enat side of the engine. 
* * 4 gaw the srossing flagman and bearé his whistle. * * <bout 
that time our exgine was about on the south cidewalk of Grove 
atreet. * * i seen this autonobile coming ahead of the freight 
train om the westbound maim Line, ond ali i coulé de was to Let 


a squewk end pull the shietle, «hes ne bit the beck of the 
ag * * r should judge the automobile was going about 45 or 


6G miles an hour. « * It did not stop at any time from the time 
I first sew it umtil the collision happened. Itdi¢ not draw up 
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and etep within 5 ex 6 feet of the suburban tracke. i anw 46 

try to awede the engine. Li wae a Little bai further merth then 
the eunter of the street. © * It looked iO Me so Sheugh he 

tried to go om at an angle 5@ @o% around the engine end he Bit 

the back buffer ef the tank." © * The ear ismded between the 
curb ang the sidewalk on the nexth alde of Greve street juet elear 
ef the south bound suburban Avacke * * The beLL on the cryine wag 
Simging. © * It ie operated automatioally by adc. « - 16 eome 
oe go Ree ‘ivGugheul the trip from bhe otasdon end a8 

we Went te “egters avenue and =e we eame beek., ‘nd 16 ene singin 
at the time ef the eollivien. ties 


the we given dustruectiona referced tO» offered by 
plaintiff, are fone 1 and 3. sueivuetion Bee 1 reade ac fellows: 

“2s The jury are inwtructed that a¢ you find from the 
evidence, under the inetructions of she V@Urts that the deeeaced 
WAS @ guest in the autemebile in which he was viding, and that 
he had ne contrel ever the operation of said automobile, mud 4¢ 
you further find from a presenderanee of the evideners, that at 
and before the time of the happening of the aeciiens complained 
ef im this ease, the decenced was in ihe exereioe ef erdinary 
care for his own persona), safety, and if you further find fren 
the evidenee, that the ingury and death of the degessed were 
taueed oe & proximate result and im consequence of the negligenes 
of the éetenken Ss if any, as charged in plainsiff's deeleras ® 
then you are inetrueted that she faet, if it be o feat, that the 
ériver or operster ef the cutomebile in whieh the deceased was , 
riding, wae guilty of seme wegligenee, which contributed te cauzing 
the injary ond desth ef the deceased, ihe weghigente, if amr, of 
the driver of the automobile in which the deceased wae ede ings 
commot be imputed or charged to him in this suit. (Given, )° 

While the giving of « wimilar inetruetion micht not be 
eoneidered ag error in geome cageu, we are ef the pinion thag 
uncer the particular evidence im the prevent came 46a giving was 
prejugicial to defesiant im thet it tended te mislon’ ami vonfuge 
the juxy. It was an ewsentieal part of plainiiff's esee te preve 
that at and iesedietely before the time of the agcident (ibvelemen 
wae in the exereiee of erdinery eare for hie own anfety, (Opp v- 
_ Bryor, 204 122. 5385 5475 bee ve City of Bemis 343 11s Gy 41+) 
Ae seid in the Bee cnet, plaintiff “nad the burden of affirmtbively 
; shoving that decenced was in the exereiee of due enre ond eaution 
for his own safety at the time of the sevident which resulted in 
hike death, ore in the absence of direct testimony, showing such 
. ave that reasonable inferences ef euch due care and enubion might 


be drawn from the cireumstonces disclosed by the evidence.” Im 
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the present ease there wae no evidence an to whet “ibbelemwn eadd 
er @id at er immediately before the time of the necldwnt, or heb 
he and@ or did onything at all. And we think thet it wae errer fer 
the court to give aon iugiruetion te the jury which told them, 4” 
effeot, thai <Lihough Siege (the ¢river of the autemebile) aignt be 
@ality of negligence, s1112 ‘dbbelmeeanm (whe act om the fromt seat 
plongaide she driver) might wet Beg im a ease where there was 
absolutely “@ evidemot that 6) the tiwe “ibbelemin odd er did anye 
thimg at ell. ‘The giving ef a gimiler imctiruction, in «a sense where 





the faste were similar, woe held to be error im Opp v. Prypr, 


334] oe 5. 





The other tawtruetion, No. %) ie ec follows (Atelies oura)s 


"3. thether the decease wae cuilty af contrimiery 

a oe was a qae¢etion of fact te be passed upon by the Jury, 
mG walle the burden of proof wee upen the plaimiiff te shey thet 
the deceased waa in the exerciae of due eare for hie oer eafetys 
it dig mot devolve upon the ginintiff te establish wich ewe enxve 
by direct and positive teetimeny, but wich due care wight be ine 
ferred from gli the eixeumplaceesn or evicenee, if any, oF farts 
shown to exiat prior te and st the time ef the tajury, end in 
determining such question the jury mic Bhp gost dy take inte 


sideration the ingtinets prompting to Ske preser sion of 
at inv our epimion thst the giving of thie inatruction 






alee comatituted errer prejwii¢iel te defendant. Thie de net a 
gase where there were no eywelinesses to the aceldents, Bul one 
where acyoral sudh whimesves testifiec te the dctaiie thervak. 

S@ stated im tne bee Goer, gupres pleintisd “hei tae burden ef 
affirmatively asowing that deceased wow iu the waureipe af cue 
eave asd enution fer hiv own safety a¥ the time of the nevident 
which resulted in hig denth,” ete. ‘The dnesrustion told tie 

jury, in effeet, that altheugh there may have been ne direst 

ara positive testimony ef the exercise of cut eare on Wibbelewan' s 
port, 26112 they might find thet he wee im the exercive of sueh 
care by taking fate considerstion the "Anatincts prompting to the 
preservation ef life sud sveidance of danger.* “wch an inwtruction 
gennet be considered proper under the evidence ix the present cage 
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eid “here oyeviinesses tectified te the fetaile of the necident, 
Mid, &2 we read dt, the dmetruetign Virtually telé the jury that 
Su0h instinety of *tbbelamen shvisted the neveevity ef plnintig¢g 
making proper proof of “ibbelaman's dus eare fer his own safety 
at wed immediately before the time of the oectdent, ext Lhoreby 
Minled the jury. 

‘ounsel fer defendant, in their eritien anewer tq 
Panintiff's seticten fer Vehoorlogs reopen’ ihety qmicniion (mode 
im their origine] twrief and ‘a guwent) that thie coars should nee 
retard Gat cxaee wul here entwr Simal judgment agedinet Plaintiff, 
because the evidences intrveduaed upon the trial die moe oatiielently 
whet negligence on the bart of coleudant's servants in Spurs ting 
the Lecumotive, ex ihe exerelae of due gare fer Ris own sufety ex 
the part ef the deevased, \ibbelwsan. “« are of the opinion that 
thie ig eueh a case as sugeesto that im the intereate e¢ jie tie | 
plaintii? should ve given an eppertuntiy of heving anether tr lal. 
ef the issues, if 14 2 ecesiregs 

aes the on ef the trial eourt ix giving to the dury 
ione 


the two abeve/inetsuetions the Jucgment of the etrewdlt court ds 


vevergec aad the cause remanded. 
) REVORSED AWE PRMANIED, 


Sulidvans Fe Jey and Sesnlan, de, foneure 
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CLARENCE KIQVERT, by Charles { ) | / 
ie Kiewert, his father and : = ; : 
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MB, JUSTICE GRIDLEY DELIVERED THR GPINTON oF THE coURT, 


Gm April 225 1055, plaintiff recovered a judgment for 
$5,600, follewing the verdict ef a jury, against the J. 0. Stell 
Companys & corperstion (hereinafter enlled the Stoll ¢es,) in an 
action for damages for personal injuries, reecived in an sutemebile 
accident on the afternoon of Yctober 7p 1951, on Addinen “treet 
(an east and west street) near ite intersection with duccola 


avenue (a north and south street) in Chiesgo. By this appesd the 
Stoll Co» seeks to reverse the judgment. 

The setion was originally comseneed ageinat “ebert He 
Ginter, as scle defendant, om Cecember 4) 1931. In the original 
Geelarations covigluting ef one count, Gleintiff alleged that on 
the day named he, a minor of six yeors of age and in the exervise 
of ordinary eare for his own safety, “was ereoscing Oseeola evenue 


at or near its intersection with ‘ddison ntreets* that Ginter was 
the owner of an automobile which he permitted hie lS-year old con 
(Harry Ginter) to drives and that Ginter by hie son so carelessly 
éyeve the sutemobile thet it then end there struck plaintiff and 
seriously and permanently injured him. 

On Jomiary 8, 19352, plaintiff wae granted leave te make 
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@he “toll OG. an additional party defendant} and te file an amended 
éeelaration. ‘his declaration consisted of two eeunte. In the 
firet it is ealiegerd that om Uetober 7, 1931, Ginter gened and cone 
trolled on automobile, kept by him fer the plescure and sonvenienes 
ef hie fawily and whieh wae thes being driven by bis minor von, of 
the age of 17 years, on a certuin miscion with his consuntg that 
She Stoll Cos owned and contrelied « certain other cutemebiic whieh 
wag then being riven and operated by one of ite agents *on and 
slong diesen strevt, at and near ite intersection ith Osceola 
avenue;* that plaimtifys « mimer ef seven years of age and in the 
exercise of ordinary care for his ow: enfcty at the times was 
lawfully “ersscing bhe street ot or near the intersection of wWdisen 
street ond Saceole svenues” thet defendants (Ginter ami “toll <s.) 
thea and there “se negligently and lupreperly controlled, operated 
and managed their respective sutemobiles that * * phainsirt ‘wees 
eauned te and did fall with great force ané vielence upon the 
street,” anc then amd there eustained serious amd peremnent ine 
juries; te his damage, ete. in the sceomé count the se¢ligence 
sharged im that, st the time and piace and whdle plsimtiff was 
lsefully erescing the ctreet, defendania negligentiy operated their 
respective automebiles "at s greatex rate of apted than allowed by 
the statutes © the “tate of Lllineis anc by the erdinanes of the 
City ef Shiesgoe® 

T@ thie declaration Ginter filed a plen of the general 
iegue and a especial ples cenying ownerahip, operation ex eontrel 
of the automobile, “whieh ie wlieged te have injured plaintiff.” 
The Stell Ce. filed a plea ef the general issue and also a plea 
denying its ownerships oper«tiem er contre] ef the automobile “az 
eet forth im plaintiff's deelearation.® 

The cauee wie Called fer trial befere « jury on the 
igsues sace by the ebove pleadings on (pril 2G, 1955, and, after 
several witnesses had te-tified in plaintiff's behalf, plaintire 
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Gimmiswed the cause es to dovendant, Robert m. Qinter, and the 
StOl1l So. withdrew its ssic speoial plen, and plaintiff wae granted 
leave to file by the following merning « secend amended ce@laration 
against the “toll Coo, se sole defendant. 

On April ll, 1932, thie seeond anended detloration was 
filed, to which the Stell Go. imagiintely filec « plea ef the general 
iseue and alee a apecial plea, alleging that, at the time and plece 


of the elsimed grievanees, it “did net OWH,e OPtrate ox centre] aaté 
autemobile os set forth in pleinticfts Gecierstion.* luring the 
Same €sy giaintiff intreduced further evicence ané rested. There- 
Upon the “toll “eo. moved for « directed verdict in ite fuver, but 
the uotien wus denied, and, after the “G01l COs sheeted not 
introduee any cvicence, the ¢aae went te the jury under torteain 
given inatructions offered vy the reapective parties. Gn april la, 
2933, the jury returned the feliswing verdie:: *%@ fing defendants 
Js Ge Stell Ce., guilty, ané osseas plaintif('s cuseges at the eum 
eof 55,000." After metions fer a new trial and in arrest of judg- 
ment bet been everruled, the court entered the judgment against the 


Stl Co. as first abeve montioned, 

Smid second amended dvelarstion, on which with the two 
Pleas of the “tell Co. therets the case went to the jury, vonaiets 
of two counts: The allegstions of the first are sueatantially 
ae fellewes | 


That on Yotober 7, 1931, the 2toll Co. was posse sued y 
had control ef and was operating a certain automebile in a 
postsrly ¢irestion upon ami along Addison street, near ites 
Teection with Osceola avenue; thnt it wae ite duty, in the 
Seperation of the automobile, to have due Tegaré te the rights 
and eafety of all persons lewfully upon eadd street, and te 
 +preopel the autemch *to the r of the eonter line of said 
 ~gtreety”’ that on the Gay reamed, # plaintiff, ae a pedestrian 
and in the exercise of duce care for one of hie tendur yearn, was 
lawfully ergesing «ddisen street in a a rtherly direction, 
 Gefendant, by its agent, “negligently” Greve seid autemebile in 
 -Géiwon street, and “suddenly turned” 4t from the perth side te 
the south side of suid etree’, near ite intersection with Csecola 
—B¥enue, without giving any warming to other vehicles appr eaching 
from the opposite directions in violstion ef the atatuse of 
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tliinois concerning moter vVéeiiclesy that, ao “the direet and 
croximate Guuine of defendant's enig negligence," defendant 
then amc there cauaed another sulamoblles, ehieh was being 
run Sn Operated in an Sastezly direvtion, te Suerve rem lig 
and to run inte nud over Plaimtitt with grent vig enee g” 
thereby slaimtiry guetuined 2 broken leg and wag otherwise 
eeorieously and Pttmanently injuredg te hig GmUee, etes 


The particular negiigenee ehorged in the Second count 
Of seid declaration 4s as ivllewas 


“That gaid defendant, oy ite agent, nosy regarding its 
éuty in the premises, so Hogligently and improperly Parkeé the 
front ef ite sutemebile ia a gontheceter) ¥ ¢ireetion. st an 
angle other than parallel wi: * ecg@ of the vostway, and 
had it in a cireetion ether than the diregtien ef the traffie 
and nos with the curb aide of the vehicle within six inchea of 
the roadway, as provided in seetion 2018, Article 6, of 
Traffie and Vehicle Ordinance of the Revised Chieoge Cede 6f the 
year 1921, vhieh said seotion Provises os fellews: 

“*8 vehicle cheli be perked with the left side of 
sald vehtole next to the eurb, and dt shall be unlewfnl to stand 
or k any vehiele in a resdway other than Pernllel with the 
curd and with the twe right wheels of the vehicle vithin six 
inches of the usquiariy *tteblished eurb Line, exept that upon 
these strects which have been werked fer angle parking, ag 
provided in this sections, vehicles shall be parked at the suele 
$0 the curb indicated by such marke, 

“amd, as a direet and preximete reeult thersef and ia 
conercuenee of the Violation of defendant by its agent, then and 
there caused the view of the driver of & certain other automobile, 
apprGaching frem the fanterly directions to become #¢ Obatructed 
that said driver failed te observe Pleimtil ts, whe wae then and 
there ero¢sing aid public highway aa sfere sadd ah @ veint 
immeciately te the east ef defendant's sxtomebile perked ag 
aferesei¢d, and thereby the driver of said ether autegobile ray 
ageinet and over plaintiff with great vielenge,* ete, 


Om the trial plaintirrts witneesen, oe te the éetsile af 
the accident and the phystenl eurroundings, were Alex Heston, Harry 
Ginter aud John 4. ‘mith, and eneh was examined and erese~exominad 
at considerable length. 16 appeare from their teatimeny in sub 
etanee that on the Boutheast corner of ddiszom atrect and Sreeola 
avenue (otherwise known as 74th Couct) there Wie a drugeatores and 
Gast thereof on Addicen street was « barber shop, facing north, 





of which the Whinesa, Newtons wae the proprietor and who witneased 
the accidents that <aéison street, running east amd west, wae paved 
with cement, but that between the cement pavement and the south 
: sidewalk there was « dirt pavement. or “shoulder,” about 15 fect 
in widths in which it was saslomary to park kutomebiles end aute< 
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trucks? that jJuet price te the sevieemt someboiy's truek wae 
parked om the south side of déisen street, sbout in front of 
the barber shop, at an angle, with ite front wheels facing 
southwesterlyy thet no part of asy of she wheele of the truck 
rested upon the coment pavementy that proctilediy ali, if net 
oll, of the truck was within and ever the dirt “shoulders” thet 
at the time of the necident _— ehileren, coming from achool, 
were erossing dédicon otrect; thet iarey Ginter, a boy of about. 
i? yeers of age, wan driving hig fother’s cuvemebiie goxterky on 
i\ddiwom etreety thet just after he Aac eresecc Oeersla avenue and 
wae eoutinuing te seve easterly en 4ddigen strest with hia left 





wheels "partly over the center lime of the road," piaintis?, 
hey about six years ef age and on bie wey home from vohood, cuddenly 
appeared from behind the purked truck; anc thet in attempting te 
cress the atreet he was etruck by the Ginter autemebile aud injured. 
Neither of plaimtiffts two witmesees, Veriton er Ginter, wis sable te 
positively idontify the porked truek ae being enc aumed or operated 
by defendant, “toll Co. “wheequentiy, during the trial, John Ae 
Smith, the driver of a truck of defendant wis onlied as plaintiff's 
wituers, and he testified in eubsiange iuot shortly prier te the 
agelésnt he drove defendant's truck westerdy on (ddivon streets 
that upon reaching Oeeeola avenue he turned te the south and, paseing 
gouthvest eormer of the two wtrects, parked the truck, facing 
oouths, on the weet side ef Seeegie avenues, Just south ef dlicon 
etreety thet the {tell Soe ig im the mageaine business j that after 
eo porkimg his truek he delivered some magetines to the drug «tere 
em the goutheast vormerg and that after the dolivery of the 
eagesines he vitueersec the haggening of the aceident. His teetimeny 
wes contradictory in some particulars, especially ow to the place 
from which he witnesacd the acchdent - whether from the southeset 
or the squthwest corner of the two atreeta, 
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After = enreful review of the evidence and of the briefs 
ond argimento ef opposing coungul, we have reached the eonelual on 
tat the judgment apyeale: fom should net be ollewed te stamd and 
taat there showld be another trial ef the exne, Aw we vier the 
pleadings aud evidencey there are two major issues involved, vis? 
(1) “hether any truck ewoed er operated by defendant was in any 
way involved in the seeldout, und (2), even if ik be conceded that 
@ truck of defendant waa segligentiy and improperly parked on 
Addison atrest in front of the barber shop im the wasaer chewr, 
whether auch truek, ao parked, proximately cauced ex contributed 
to the necident and té plaintiff's injuries. Ga beth of theee 
issues, im our opinion, the verdict is net sufficiently sustained 
ty the evidence. 

in view of our heldings ag above, it is unececnaary for 
us to dlseues defendant*s esuneeis' further contemtious, (1) that 
she court erred in giving to the jury evriaiu imetructionsa offered 
by plaintiff; (2) that the dammges awarded by the jury are greasly 
exeeavives and (3) that certain sentec concuet of the judge curing 
the trinl wee prejudicial te defendant. 

After the transcript of the reverd was here filed, 
plieintiff meved te atrikeecertain parte of it,» and the motion wos 
reserved to the hearing. It io now denied. 

The judgment eof the “aperior court of -prid 22, 1033, 
is reversed smé the esuse ie remmided+ 
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APPEAL PROM SUPERIOR 


Ve 
COUnT, SOK COUNTY, 
ILLINGI SG “a ‘8D LIGH? 


MR. JUSTICE GRIDLEY DELIVERED Tee oprNroe or Tae COURT. 


in an action for damages for personel injuries 
received by plaintiff in an automebile ateddens SM ugMEt Gy 
1931, in the city of Urbana, Cheemaign county, lilineis, 
there was @ trial before = jury im the superior court of 
Sook county during June, 1935, resulting in « verdict in 
Plaintiff's favor for $35,000, Om July 7, 1933, the court, 
after overruling defendant's motion fer « new trial, entered 
judguent om tae verdict egsinst defendant im eadd ame and 
the pesent appeal fellowed, 

Plaintiff's deeleration consisted ef twe counts, 
%6 which defendent filed « plea of the general isone. Daring 
the trial plaintiff withdrew the second count. In the first 
count, ao amended, plaintiff averred in substenee thot en 


& 


Magust 6, 1951, defendant, an illincis eorporntion, was engaged 


in the operation upon certain streets in the City ef Urbans 
of metor veliicles, commonly called busses; that one of the 
etrestes upon wiieh the busses ran wc Inddiame avenue (an east 
and weat strect), which intersected Orchard street (» north 
and south street) practienLiy at right angles; thet om the day 
mentioned plaintiff, exercising dw: eare for his ewn vafety, 
was driving hie automobile on Orchard street in a Borthorly 


eirection towards snd across its intersection with Indians 
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wee “soma Letnnog ‘eat t0 aoe sot trae 
 ferkt ef? ml stemoo taooen sai ooebiliy ‘Til 
me fait vomatuden ak howtote vibewtitey mye ii 
Begeui a git hderogro akeasitt 6 ba gtteoaeleab” part 
ae ee me idebibe encdeed tet’ 
ail) te moo Suid thonduet be 
toa, un) eucove. auakiel eam mur ‘on oo na tobi wo ; | 
sata 0) teen, wa able i ie 


-ie 


ayYemmes that thon and there defemiant oo negligently ¢rere end 
operated ome of ite bDugces in 2 westerly (irection upon Indians 
avenue toward ami scrosa its intersection with Orehard etreet 
that 2¢ colliced with ploimtiff's «tomebile within the inter- 
eection, and vinimiiff ese vielently threwn ageinst the interior 
of hie automoblie and out upon the atreet amd sidewnlkg and 
that ae a direet result ef dufemiont’s negligence plaimtift was 
seriously snd permunently injured, ete. 

&@ to deteile of the accident, which occurred abeut 8 
o'eleck om the morning of a clenr doy ond whem the etreats were 
ary» plaintéff testified at considerable Length both om direet 
amd ereas examination, and several other witmeases called by him 
also gave testimey. Ocfendant’'s orineipal witmess wee the 
driver ef the bus and his testimony was corroborated by that of 
goveral passengers in the bus at the time, some of the physical 
facts, as Giselosed frem the evidones, ere a9 follows: Orchard 
street, rumiinc nerth ond south, ia 25 feet, % imohes, wide from 
eure to curd, and Indiems svemus, cumming east and wet, is 25 
feet, 5 inches, wide. Between the curbs and the sidewalks there 
are porkways of varying widtha, In the parkway at the nerthwest 
corner of the intersection stood « cedar telephone pole; it was 
6-1/2 feet north of the north curb line of Imidjame evenue end 
avout & inches west of the west curb line of Orchard street. 
befondent's bus was 30 feet, 6 inches lenge ani weighed 11,800 
pounds, PMiaintiff's mtometile was an Becylinder, 2~passenger 
COD, with a length overeail of «bout 15 feat, and weighed «beat 
3e600 pounds. A plat of the intersection (offered by plaintiff 
amd admitted in evidence, emi dram © the scale ef 1/10th of on 
inoh ecuclling 1 foot) discloses thet there was no pudlding 
atemling at the southeast corner of the intersection clese te 
either ef the streets, 80 that on sutamebiliet approcehing the 


intersection om Orchard street from the south had praeeti¢cally no 
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obstruction te his wiew for - commicerable distange ef wehicles 
approaching the intersection ou Indians avemme from the eust, 


wc VAcoqVergge 

Pisiatarft wae about 16 years of age ahd a plgsuielen 
anmé SUrgeOn, practicing im the Chiy of Urbemsa, ste vareicn of 
the accident, as testified te om direst tenination, is in abe 
stance ag follows; 


Any Lng ae Soar Rich Woe om Orchard street and 
south of ite intersection with Michigan aveme (one block south 

avenue), he drove Kia ear Hortherly on Grehard street 
at an speed of “about 17 or 16 miles an hour,” As he approached 
indiana avenue wml “wae about 46 or 45 feet from the imter~ 
section” he “netieed the bus coming from the enwt on Indiana 
avenue," ‘hen he “firet noticed te We it was 96 to 100 feet 
from the intersection,” “hen he was about 45 fect from the 
intersection he was oper: tang his autemebile about 18 sdles per 
hour and he “begam te slew downy" am’ when ke wag sbout oo feet 
from the intersection he way Gevimg “possibly 15 or 14 miles an 
hour” and the epeoed ef the las was "about &3 miles an howr,* 
AS he Cached the intersection be noticed that the bus 
“began slewine down when it was about 30 feet from the inter= 
section,” thet it "drew erex te the north side of the otreet 
towards the curb)" ani that he (plaintiff) was then "at the side~ 
walk on the south side of Imiiana evorme and geing not te exceed 
25 miles om hour." That whom he sew the bus aleving down amd 

tovards the curb he “sterted te crosn the intersection 
ec goin,” That when he was “about 10 or 12 feet . 
out in the intersection the bus picked wp epoed rapidly, straight 
aheadg” thet he “soumied bie horn amd trd re Ne et. rese;” that 
there “was a cay comime from the north 2o south” 2 ae “seule 


: bus hit wy ear dt bit the 
fender ami the rear bumper on the right hend siceg* and that “the 









"The distance from my garage te Indiana aveme is about 





















525 feat * « My brakes were in good workine comiiiion thet 2 
re + # Pges i first saw bug ¢ we Sate. tae Anteresc ti on, 
Was yhout 45 feat Ge OF tee Sete e: my * ce ot" 
2 of uy Gar bat the elephene pole, * * 1 think I sadd previc 
% the telephone pole was oplit up s few fect fram the ground) 
i tuduk I seid they replaced the pole. * * “hen I enw the 


bas dow in indiana strect sast of the rnnaigae iy yay ie oy 
sons baat it was going 25 miles om hour, * * Just befere 
% Yeachsd the intersection it hed slowed dem te 4 or 5 miles an 
hour, * * ‘hen ib came imate the intersection 4¢ came in wd th 
Se put on Ba» 


So Why were you wotching that bus #0 closely at 
that time, DPeeter? 
i Why wae I? 


che 
Ae ‘Jelly it was a reguler cross street for the bus 
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= %, are eronched that cerner wiih the thought im mind 
=e wield we ° & Ws comime slemeg and then Bde rate of 
ead figured jd would reach the yg saotd on i would 


ie thee Mp the game speed I hed been coime, whow or 18 
am Khoury a. the there was @ cox gamma tes from. the ier th. 


+ dom’t know uke was im thet car comings from the 
merth, i gen’? knew what became of 4t. I au abeolutity ware 
Glere Wns & Gar coming from tke north, It was a Adttle, Light 
eedam, I don't know we alee y waeg 1 did mot lock at 14 
diresctiy, but it was missy I could see 1% was coming .loag 
there, I was rigkt at td ehigom avyome when I first shoorvad 
it; thot de a bleek from the poimt ef the accident. ‘This other 
ear vse fully « block down the atreaty I heat a oleer view ali 
the way down Orchard Street, | ai this antamebile vas caning 
tiverd me on Orchard street. 


befendant's witness, J, 3. Conover, 82 yeaxra of age 
ama tae driver ef the Dus, testified on direct exominetion in 





part «as fsllewe: 


“S Rave been im the empley of defendant in Champaign 
am Urbane since 1909, as 2 bums driver amd utreet car eoterman. 
** * She last time I a oe the hue prier te the sccident 
ves at the intersce tion a bioek enat of Grehord street, chen a 
yesvenger (Mra. ‘ilsen) got om the bus. * * * Z them proceeded 
west on-Imédama averme, amd im the mddcle ef the bleck I probably 
— fins LE te 26 miloe om heury and I comtimucd ot that rate of 
ed wnitl ubout 20 feet cast of Orchard ytreet, * * ? 1 then 
: ed down to probably 12 miles per hour, beewuse there is 6 
raise? crowsing with «& ‘hum! in t on the north kalf of indiana 
eveme, = © » The bus waa travelling probobly 4 feet out from 
the merth curb line of the avenue, % & %, i did met at any tine 
A tewnrd toc ourh, “ © * Ag i apereached Orchard atreet I 
ecked beth te my Left kwh to my right for teaffie ce ond saw 
motaing, * * ust about the Mi sy trent wheels bed Bit the 
east cure lime of Orehard street my ayes cought an gy at 
She aut ectine from the south, godmg a Sk Sh TY 
eye pe —~ cae EY oF = eh south of oa 
ba ens ek Piss fl a ee s 


R ae . ee Th is Bu Lomas bile eweeea oO My Lelt, arene ‘a front 
of we and sbowt in the aiddie ef the ae 5 am its peap 
Speck waa odie asl ket the se caged, never a the bus. 










a mever netices aim 

Le DOOR % on the northwest 
hes Looe cee vee for aome 

reason, * * # He utruck Ws head * * * on the curb, * This 








sutemsbile begem to swerve just about the time I saw nas, wm 
he wae probably 20 fect or ao from the curb Lins; it smimg te the 
vest around in fromt of mr Dus thie way (imdiestdue). * 7 * 


There was mot any other car prior to or at the time of the 
aecident, thet syprenched the iuterscotion frou the werthe * * * 
‘a I approached Orehard street I did mot mike any andtt in genres 
me shift im gesrs wie made until after the eccidont, « = * The 
brakes om my bus were im 4 Bee 2 gomdd them, «* *# * AS the time the 
Wue Rit the cutemerita, it ain ets * * = eee 
mot @rer a mile an hour. 4 “the impact onifted back inte 
pe ger ami sulle? nsereas a the eggs M one. of ty Was wee 
about at the wees oro 9 where 
“mem i firet saw bre Yay'a ens Rg 


*** my best Judguent is he vas coime 46 miles yor hour, end 
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we 
jeg ie mo change in thet speed aa he swerved in front of 
| Plaintiff's witness, Odeeas oshkby, o snesenger in 
| the bus seated om ite right homd side, testified that ehe 44a 
not see the sutomobiie before the collisions that she *heerd a 
wetien seresm end at the oase instant tho erash cameg" that "the 
bus driver jumped up and coye ‘Phere did that car come from I 
heard someone eeresm, but I did mot see the car,* or words te 
that effect;" amd that she got eff the bua and theresfter 
venders agsistanes to plaintiff until an smvulanes came. 
Wledmtisr's witmeas, “. J. Renikiny clae « passenger 
on tho bus, soated “on the front seat right up by the door om 
the right heml side,” testifies thatas the Due neared the 
intersection ite speed bed been lessened te “about 5 miles per 
hourg” that ao it emtercd the interseetion ite speed wes 
*soneldcrably" ineressed; that se did mot eee the onteomot Le 
watdl it wae “dirertly in front* of the tua? thet it wee then 
"gaat of the middle of the otrevt and within probably 5 feet of 
the east curbs" that he waw the bus « trike the car; thet “the 
front of the right front tire struck the carj” that the oar "sldd 
to the west and when the wheels struck the curbing the top toppled 
ever agninet a pole « strikimg it just back of the door of the 
eary” that the deor came open and a mam fell owt; that he (the 
witness) left the bus and discovers that the man was “re Yay} 
and that when the ambulance came the “ecter wae etili in an une 
; conscious condi tiene 
| ; Plaintiff's witness, Rey ¢. Freeman, formerly a judge 
. ef the county court, testified thet he Lived at the southenst 
eorner of the imtersection; thot hie residence building stood 
« bout 36 feet back of 2th curb lines of the strestay that his 
attention was attracted by a cresh and he immediately went te 


the scene of the accident, that “the bas was portly within the 
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iatersestion, with the frant of the Wat, hounded west, beyond 

the curd line aml perhana S088 With the sidewalk runn iac Morth 
maW2outee” thet Se neticed the comididen ef the +akepneite 

itis waieh oui been craghkeds that mear the bottem ef the pele, 
avout 12 inches above the areund, there wes « deep tmureesion 

om it, 1/2 te 3/4 of an inoh deep, wowre it hed Beon treated 

with tar or ersesotes; ami that “on the left bub of the cutomebile 
there wae @ black substance of tar or ercozote on the lath cap.” 

| Pisintift's witness, Theron Neverts, seaaecer of a 
garage and repair shoty wha towed the autemedtiie avay amd after. 
ward meade repairs om it, testified tHet when be firet soe the cay 
it we ct the northwest corner of the aAmterseeticong mext te the 
weet curb of Orchard street emt faa ng Rerthy that ite rear ep 
“mG near the sidewkk and “we had to 1aft up the back and in onder 
te tow 1t;" that the enr was moar he telephone pele: thet he 
“noticed that the hub cay of the Yeer vieel Rad auched tate the 
telephone pole and the imorint of it was on the pales" that chere 
the iuprint waa there was ereosete ov tar m the pole om “the 
leit reer tub cup had ereovote or tar on its” that the right 
femier was damaged and the rear bumper hed been “marked upg? that 
the Jett rear fender was smashed ani the twe rear wheels were 
badly bent; and that the Jett deor was tormm off ite binges, 

Sefendant's witness, Mrs. Sesske “Aleem, whe bearded the 

tus ome block eaet of the imtersestion, testified that «t the time 
of the acckdent she was geuted “three seats teck on the rent 

of the busy” that as 4¢ approached the intersection 4t was treveling 
about im the middle of the etreet at a “mederace rete ef speeds* 
that as she looked out of tha vindew che ecw "on sutemebdle coming 
north from Nichigen avenues” that it wee coming at a “pretty cudok 
speed" amd “going faater than tue buss” that st this time “the bus 




















had gotten to about the east line of Orchard street;” that as 
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the automobile vontinued te come om “44 swerved slightly ae it 
reached the buss" that she "did net hear emy horm or other signal 
given wy the eutomebhle ané thet she did met see ony other m toe 
that efter the colliolonm and after — 








indione svermer® that she “cammet tell whether the tyes slowed down 

its speed when 4t got within <5 fect of the intersections" bat that 
she "knows that it is not se that when tae bus got within 10 or 15 

feet of Orchard street it inerecsed its speed," 

Defendant's witness, Frieda Setzolk, « paseenger im the 
bus “sitting on the south or left~hand side,” testified in part 
that as the bus waz abowt to enter the intersection she sow Die 
Yay's eax “coming north” ani it wac coming “Like nobedy*s businesag” 
thet at this time the car was “about half « block away" ami it 
continued ong that it did net sound « horn, and as 1% entered the 
intersection it “sverved" and "out right in ahead of the busy" 
which was “going rather slow;" that she id mot see the actual 
impant bat she “did seo him hit the telephone pole, amd hie ear 
reboundeds" that the bus did not stop ot the oressings thet it 
was traveling abowt 30 or 12 miles per howrg that jost before it 
reached the interseetion, ani while crossing it, the bus “wae 
travelling on the north side of the pavement, 50 that Iwas sitting 
about over the center of the road;* that 2c the bue neared the 
intersection “it did net cull up to the curb om the right bend 
eides* that when the collisiom securre: the whtmess “did not see 
any car st all coming from the north om Orchard strect;" that the 
speed of Dr. Yay's car was “about 40 miles per houry* and that 
“J 444 not see any change in Bis sveed from the time I sew him 
until the accident occurred.” 

Defendant's witness, Mrs. Prank Helbling, « niece of 





Judge Freeman who previously woe eolied as a witness for plaine 
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tiff, testified that she wis a cassenger im the tus, “seated about 
im the center om the left hemi side?" thet she firet netiead Dr. 
Gay's car coming north on Orehard street when it was about half a 
block from the intersection; that he “was comime ot whet I weald 
say was a high rate ef speed?” that he kept om and “ererved in 
front of and ts the roet ef the busy” that “frem the time I oaw 

it until 4: cot doen there, there wat mo chonge in the speed of 

the cary” thet che ddd met hear omy siene) from the automobile 3 
thet “after the accident wee ever and the bus hed stopyed, the 
section,” and “we got off the Dus right omte the sidewalk there," 
that there was no other automobile there at the time, and that "Z 
é1.4 not see any sutemobile comin: from 

aecidenty" that as the but entered the intersection it was travelling 
at a “moderate rate of specds* abowt im the middle of the street; 
ami thet the bus “did mot pull up te the curb anywhere alone there 
in that bleck befere 4t get to the imtersection.* 

One of the somtantions of dcfendent’s coumech da that 
the jury's verdict is against the monifest weight ef the evidenee 
on the issue of plaintiff's negligenre at and immediately before 
the time of the accident. After 2 careful review ef the entire 
evidence besring upom thie issue, we ave of the ovision thet the 
contention is a moriterdoas one ani that the judgment spcealed 
from, based upon the verdiet, should net be allowedte stand. 
it sufficiently appears that the wreximate eause of the collisions 
ai vlaintiff's resultime injuries was hie negligent disregard of 
subesection 4 of section 35 ef the Tllinela Motor Vehicles Act 
(CabdLL"s State 1991, Chaps Vimy pare 4, pe 1950) which reads 
as follows: ‘“Exeept a« heveimafter vrevide: moter vehieles 
travelling upon public Kicghways shnll give the right-of-way to 
velicles approaching slong interses ting hichveys from the 
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fram the Left.” Amd a clesy Sreponderaie Of the evidenes dige 
C2.0688 that claintirf, approaching the imterscetion 4m hic axte= 
mobile trem the south at on excessive rate of speedy and sbeerving 
that defondent’s bus om bis right 
intersection from cast to west at a elew er Meccrate rate of apeed 
regligoutly dreve his sutewobiie that at contimed on with ae 
wleskening of speed, amd that, du Gaking the atteert to paee in 
fromt of the moving wus, a rear porllon of the automebile was strudk 
by the bus, vhorohy and alee beexuue of the cutemeiije’s excegetvs 
sp@ed, 1¢ eellided with the telepkens pele 3m the 
nortivest corner of the intersection, uch Sibi: the aleer pre= 
porieranee of the Ovicene@, plaintafl sheald we semsiiored aw 
being guilty of negligenee wees frequent decisions of the appellate 
ecurtes of thin district, (Lenerts v. SMG, 4 Tile Appa, ails 
125; Partridge ROXEECI Ys BEE id, 20% 21G~3p Solmen v. y 
£27 4d. 28, 2685 cant Ve Matton, £20 ide 406, 408; Eagesy 
ZBcis 256 1d, 500, BOh~3,) And in view of the evidence we repeat 
it ar our duty to reverse the seégment «mi remand the SERGE in 
MOMSLEGRVs Gust cts Louise otes Eye Soe, £35 T1], 628, 628, it dn 
enid: "The constitution valith: provides taat the right ef terdal 
by jury a8 previsusly fajeyed hall reesdn imvielates dese mot mke 
the Jury the fined fudgss of the eehget of the evidences and if a 
verdict is manifestly aadmet the weight ef the evidemee, it ia the 
duty of the trial judge te ast ae aside ami grant a mer trisl, 
ana ea feilure te de 20 ts error, fer walea a suigint must be 
reverssad,.” (See, also Belden + | i 
» 144 1h, Apo 100 4035 st ve Exam 

REL Tlde Arp. B13, $22; Baw 
R71 Tlle Appe S32, 336.) 

‘Mother contention of defendant's counsel is that the 


Was preteciing te ereas the 
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Amdieate passion and prejudice on the part of the Jury. Yuch 
ef the evidence ceninined im the vresent racerd relates te the | 
Mature om extent of plaintiff's injuries, «nmi it is conflicting, 
From « careful review of it we ave comvimes’ thet there is cub- 
stential merit in counsel's comtention, However, sa tha judg- 
ment must be reverse? for the rensone abowe stated, and ae the 
gause may be tried again, it 19 urmeceseary for ue te dincuse 
the evicenee bearing urom the issue of axcessive verdLote 

The judgment of the superior court of July 7, 1953, 
iz reversed ani the couse is remanded, 

RAVERSED ABD ARMANDED» 


Sullivan, Pe Jey AM Fearlan, J., eomeur. 








Mow eat ett Le trey wih Mo eokdujeny dae moleuag 
wit of states .  Suscon, $40 RR Dembatnog eeKoAkrs ont 30 
fokiimos ok £2 hae ynohuloh ao Mittatels Qe, seetee ten eae 
“wigs eh eredtt deld, Rooehynoy. ome sx 42 Yo, watyor Lateran «mest 
ee act on ON I TON ER 
tt ap Ran, shotetn steam oh a 


angoalh 02 mS ’ tigate ‘ 























as Se hee. a “as uonbomatiae greased 


eee Be Pabeonini 
PR ee oF wate ke) br | 











menor " : 908 
Pra int lt Bek wilde 


he ey gee Thee te Sere ee sage a fe 











k eee OF r i 
me 
sae box ahah goratehral shoot GR Ro can Ries ee Ta ae 
ee ee wag vty pa ee 
ae wt 22 wether wae be Bae ate YAP E eR NE eatialll 
: 
ede le A tee tee whee Oo eh oo ghee ee eae oe “eae i 


2 ie SS ke ee ea guatione me See at am w oe 
wot shh FS eee oe Hehe Me si! a acesmensll 


‘ ‘ ys 4 igte § Boh we iy. eae We ae | 
cies © aN piper Uyrek, gee, wigs eee st x ne wy i 


Wy Sah ai A A RIGS, ye AIR a Ae 
AeA gS pees eee ES 
Toy 













oe ag ey ey OR ier 
Mio BS Bh LRA 


py eh MME CRRA yam tok, ap Fy eee ewe aye ea Ste ie 


ri 





F se ea a é 
v4 f f Pe i 
Va ist & F 2 f | 
5 f ff f = f & 
3 f f Pid . > j Fa é ie 
j ; fi Fa ff tA 
jon ji y ya 
SLSCTRIC SEMVICK EWGINRAINA ) ; i 
CORPANY» @ ourpera tien, H i 
Ampel leas . y 
APCEAL PROM WOWLCI PAL 
¥e 
COURT oF ee 
Ree = CENTRAL RADLAOAD yr + Ce \ 
i My a eo ti ZA tL i ft 6 . 
. ae ; { fee € 4 1A. G9 


WR, JUSTICE GRIDLZY DeLryeae THE OPTHIGN GY THE COURT, 


Om say 15, 1933, plaintit’ comsenced af setien in 
replevin te recerer posseasion of “ome Curtis Steam Turbin 
#235222 awi G. 2. Generator #2608713," of the claimed y-lue of 
‘180, and which, az alleged in the affidavit, delomient had 
wrongfully detained from plaintit?, The Belld?f took the 
praperty umier the writ ami delivered it te piaimtd??., on 
Jume 1, 1055, efter defendant Asc eitered its apseoranece, 
there wae a trial before the goeurt =i shout a jury, resulting 
im the court “finding the raght ef property im vladatirr and 
agaeasing plaintiff's dumages at the oum of S100." Amd the 
court on the came day sijudged that “sladetarr have Jncguent 
om the finding ond have amd retain boscescion of the preperty 
replovied," aud further adjudged that “plmintif? have and recover 
of and from defendant the damages of plointitr naountine te the 
gum of 5100, in form az aforesaid Saseshed, together with 
seats," ete. 

By the present appeal defendant aseks to reverse the 
second Part of tse Judgment, wherein vlaimtire was awarded the 
oum Gf 9200 an damages.  efendant's coumte] state in their 
brie? hars tiled that “mo iswue arises upon the right of plaintiff’ 








«$0 the POBSGscion of the preperty; the only question ta the 
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Sensuare of dames, 
brief in this court. 

Tag bill of exceptions disclose: that on the trial the 
porties aprcared by their reapective attormeye, that plaintiff 
culled tvo witmesats + Clyde Moore, ite president, and Mw. Ve 
orein:, a foramen in its sapley; but that defendant 444 not offer 
omy evideaoe. Moore's teetimeny, correberated im vart by that of 
Bareing, ia substuitially as fellews: | 


Om Vednegday mornine, Mey 10, 1933, in company with 

Boreing, he went to defendant's Taylor serest Varehouse in CRicage 
aml aw v, O. Fargueony mamager for defendant af the warehouses 
About 10:56 e'elook, « "turbe-generater® was them offersd fer sale 
te the highest bidder. “nm behaif of cisiniiff Beore bid *16C fer 
the machine and, mo other bid belne received, the machine was aeakd 
to plaimtic’ for thet aux, amd “oore gave to ——— pleintife's 
check, payoble to defendant's arder for 2160, in torn Ferguson 
mors haat ? Reore defendant's bill of sals to plaimtirt of the ~ 
machine, » “1 Curtis Steam “urbin #23222, and gd. -. Generator, 
gacos7as” "teihs 6f sale intrecuced im evidence.) Ferguson eadd 
that plaintiff sauld mot teke the machine _ovay until he hed hac 
the check Erba. eni Zoore thon told Ferguson “te held the 
machine until the next morning,” when slaintiff “weald then come 
ame get it.* JForgusom saié “ali right,~ am@ st the time delivered 
te Snore a “slip authorising the ress) & the machine by plain- 
tiff from the warehouse, ° On Thursday morning, me * oe Keore 


employed a “cartage cone » Going bDusinese ag 4. Mis 
ams g6t the suchine,” ted, Soreing ani four of e vlaimeler’n 
empleyees" went te a Sceeheane with Maeted's truck for that 
purpose, but later returned omi informed Keere that defendant had 
Ce is te deliver up the machine.” ‘% the following morning 
rg Mecgecce Secre sent Sereing ané four :? plaintiff's emoleyees 
warehouse te get the sechine upen Boreing's domend 
@efendant again refused te deliver Ngee sachine. Later in — aay 
Moore and Horeing attended « meeting at the office of Je Pe 
Pat teraoms aefuadani’s aesietent freight traffic =anager, at 
defendant's Chicage depet. ther agents ef defendant and 
@efundant’s attormey sere progent, ac were cdward Heller and 
Vaarice et whe Glaimed that am option bod been given te thes 
by defendant purchase the machine, After uuek discussion 
Pattersom suid that defendent would inter oe to hom the 
Machine would be celivered, mit mo amaouncement of the decision 
was made, On daturdey morning, ‘ay 1th, are interviewed 
defendant's Pre solr oe. ie S607G—J0HOG, axl demanded inforua tion 
as to when defendant would doliver the Sechine te plaintiff, 
The otter gaic that “attereon had @ me out of torn Friday 
ea ee witheut leavine any imetructions «< te what disposition 
machine should be made, afi requested Moore te “wait untii 
lh od morning when Pottercon would return.” Moore refused the 
request om during the afternoon of Mey 15th the present replevin 
wuit was comseneed and the property wos taken under the «rit ond 
deliverci tea pladmtiff. 
% 
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Moore alse testified, over cefenmiant's ehjection, as 
te moneys paad by plaintiff to Husted fer the wee of Bis truck 
on Sey Lith amd lite, and as to moneye pedd to Boreimg amd 
pasdataif's four eaployees for their timeapenied in making tueie 
fruitless trips te the warchouse on thet day (shop alips cxhibited)s 
adee as to moneys paid by claimtif< tc Gasted fer use ef hie truck, 
amd to Sereing ami said four omplieyese for overtime on oa terdag 
afterynoun, May ASthy in procuring tha mochine wider the writ and 
teking 1¢ te plaintiff's warehouse, Tne various sume se paié 
tetelled $125.78, of which tet.) ay £2.95 wan cedd fer overtime 
om oadd Seturdey afternoon. he court deoemled deferniont’s motiom 
+e gtrike frome the recor’ 212 of “eore's textimemy, ac to moneys 
expended wy pleimti’? for the purpeses mentions’ on each of tac 
three daye, “as being jrmeterinl to the ieene amd az being 
dneompetent te prove dam-ens," ‘nd the comrt, at the conclusion 
ef the trial, assessed plaintiff's demeagen at (100, oc firet above 
mentioned. 

After considering the waiieputed evidence am! reviewkmg 
tae authorities we have resched the comeluaeton thet the jndoont 
in cweation should be offirmed in ite entirety,  ~efendiant's 
counsel do met contend thet that part ef the judgment, that 
pisintit? “have and reteim posveseion of the preperty replevied," 
is erroneous, their contention ia thet pleintifr “fciled te moke 
out o cose for demeges,” and in support theres? they quote from 
portions of section 1144 ef 4 Sutherland on emages, 4th Eds, 
4312, as foliows (italics oura): 


Where the ploiutarf obteizw ocaseeston on hie writ. 
of revievin, ss ie ve lle the guee where the def — has me 
legal right te reteim it Wy sivivg bon’, amd om the trick 
mintsine kis right to it, if the property is cbtaimed without 
injury or deteriorationg ke in oly entitles te domacese for 
its i i mis igi gee ** binsg eee menware ef these 





wensure of asmages ruler use of the eer detained is 
« The owner de entitled te recever the value of the nee, 
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ose 
af he prefers it te interest, during the time he wae deprived 
of posession. * 

Amd counsel argic in substance icky ae es pleimtiff aid 
met intreduse any evidence shoving the xolu use of the 
waehine for the three or four deys that rleimtarf was depréved 
of 1t by the acts ef defemient, the court erred im slicwing pisine 
taf? amy demmges beyond mere nominal damages. “s fimi ne sube 
stenticl merit in counsels’ contention or argument. ind we do 
net think thet the rule as © the measure of dummges, as above 
atated in said text book, iz to be applied te the facets as dise 
elosed frem plaintiff's undisputed ovidenee im the present case. 
Other rules or vcrinciples ore more properly to be applied. In 
QA Smey. Of Law, Sed Edsg te Silly im discussing “Damages for the 
tuking or Detention," it de said: “Uhile the action ef replevin 
ie primarily for the recovery of the poecession of the property, 
the plaintiff is entitled in such ection te recover the damages 
he has suffered by reseon of the uwnlarful tlkimg a ( otention.* 

Amd it 4a further caida ae 622): "fe plaintiff ia entitled te 
resever such damiges se wil. somecte big fer all the detriment 
proximately eoused by the rencful taking or detention by the 
defendant, imeluding special demages." md 4% ie further onid 
(pe S24): “Im some inetemees the expenses inourred by § sLaimtis 
before the institution of the reclevin nuttin in attempting to 
lecate amé secure possession of the preperty, have been «ligwed te 
him aa damages for ite detention." 4nd it ie further said (pe 
‘$16): “Where the unlewful taking or detention by the cefendant 
was the recult of malice er wantommens, the plaintiff may, es in 
other tort actions, recever gremplary dan: “ Im See. 23 of 
the Tlldnois Benlevin sct ldinbians Stat. 1031, Chap. 10, p- 
2509) it is provided: “If judgment ic civen for the plsintaff in 
repleving he shall recover damages for the detention of the property 
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wade the same was wromeCully detained by the dofenfient.” This 
section of the set vox comeidered in the cose ef Sresmap 
O89 111. G4, where im on sction in revlevin commenced before « 
justice of the peace sleiniiff's damages was asaeseed ot $200, and. 
the judgvent exe affirmed. $fter quoting the section of the 
statute the court anid (p. 66%): “Yhie includes, mot only 
eumponvation for any (deterioration im the value of the goods ree 
plevied while they were in the bande of the defendant, but alee for 
the time lest ami expenses incurred by plaintiff in searching for 
hie property." <né in the case of Epionauch v. Sedliys 13% Til. 
Appe 563, where o jury fourm! the right of soseoscion of the 
replevied property te be im olointif?f and assessed her demiges at 
°400 end the court entered Judgwent on the vardiet sgeimet defend= 
anit, the appellate court for thie district, in «f"irminge the judge 
ment, oaid (p. 656): “Sumages my be aeseesed by the jury in « 
replevin suit fer deterioration om injury te the good«e ond other 
damages imeurrec through the «rengful teking.” (See, alse Ldve~ 
: ublishine co, Indon Steckyerds Gon, 14 Calif. 447, 450- 
ie) Im view of the above authorities «nd the evidence in the 
present case we sre unable to eny that the asegeument of plaintiff's 
demages at $100 is eacescive, even though it ayveare that plaintiff 
my paid $150 for the machine, Eations) urchase -omvers ties 
igvorsiek, 264 Ille ‘pre G3, 69.) Ami if amy portion of the i 
desing were assessed om the thoory that unior the circumstances 
plaintiff was entitled te exemplary damages, we caret aay thet thie 
ia wuch o case where exemplary domoges showld net hove been allewed, 
The judgeent of the mmicipal court of Chicage, appealed 
from, showld be ond is affirmed, 
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PROPLS OF THE STATE CF ILLIMOTE, ; 
Nefendant in Srrer, 


Ve 
COOGRT af CHIC kis 


9274 1.A.669° 


Mie JUGTICN SCANLAN BchIVoAeD THE OPINION OF THE Gover. 


ROBALD Ce Chi 


WACK To MURISTEAL 
Plaimtir? im Orrore ! 


Ronald Ce Cl¢hem, pinimtiff im errer, hereinafter 
ealled defendant, wae tried om an infermetion charging tim with 
a Wlolation ef see. 1, pars 298 of the Criminel sode ( mith- 
Hurd tilimeie Reviaed otatutem, L920). Defendants, phesding 
not sudlty, enived @ jury trial, and after « hesring there was 
@® finding that he «ae guilty az cherged in the infermation. : 
He hee sued cut thie «rit of error te review a juigwent sentoneing 
him to pay a fina of $800 and conte. 

Seetion 1 of par. 294 reeds oo fellewa: 


*PYyaeticing without license.) * * © That any persen 
residing in this State not being regularly licensed te practice 
dew im the courte of thie state, who shail in any mamner haid 
himself out ac an attorney at law or solicitor im chancery ar 
Fepresent himself either verbally or im «ritimgs dir -ctly sr 
indirectly, as authorized te practice lew, shall be —. 

ity of a mindemeomor and upon conviction sheil be punished 
a fine of aot less twenty-five (026.0) dollares ner 
wore than five hundred ((600.)0) ¢olleare, ey impFisonment’in 
the county jail sot exeeeding one year, oF oy both fine and 
isomment, ot the diserection ef the eourt, fer each and 
every efienac, snid misdemeanor 4c be prosecuted ané costes 
aeceseed ag in other oanee of misdemeanor uncer chapter 38 of 
the Newiset “tatubes of Tlitnota.” 


The infermation charesd thet “Heland C. 0léham hereto- 





fexre, Gomwiti om the Oth day of G¢iwber Ae Ds 193% at the City 
ef thicago county of Geok afereenid Then anc “here being a reeident 
of this State and net then aud there being regularly licensed to 
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preotice law in the Courta ig this State cid Unlawlally, am 
wilfully, verbelly amd in wrdting held himself sat as am hiermey 
et Ine and dif then ané there in marmer and in form aa aloveandd 
act ac an attorney at law for the said Barry Be Yarren vithows his 
then an¢ there heaving « reguier Livence ae to de in violetion of 
Gection 1 Pars 298 Che 36 Bs GS. Gontrary tc the form of the Statute 
im euch cane mace and previded, and against the poses and dignkiy 
af the People of the “tate of Tilinein.* 

The etate's attorney hes filed a motion here to «trike 
from the reeoré the b411 of execptiona in thia cawces, and while 
the motion is net vithoet merit we heave eoneluded to evneider the 
bill.» The motion tc strike ie therefore denied. 

Ve have earefuliy read the entire B11 of exeeptiions 
and we find that mo defense, upon the meritas, ena tnterpored. 
Your witnesees tentified for the prosecution. He Ne “arrens the 
proeecuting witmess, testified that he fire? met oefondont im the 
Amtter'a effiee at LOO Herth Latalle street, Ohierro, an? lect eav 
him there sbowt October #9 19309 that he talke¢ with éefendent 
about an invention and » is« suit m6 the letter seid he vould 
handle it for the witmess “with Mr, O'Sarag*® tht Br» and Mirae 
Deen vere preaent at the talk; thei the witness explained te cefendant 
about his invention and defendant “ea-ic that we vould Beave to take 
action against the John 1. Kellogg & (oof! that he would introduce 
the witness te ottiorney “Hare: thei he sew defendant in the latter's 
office «= masber of times «bout the motier; thet a contract (People's 
Rxhibit 1) ese drawn up by defendant. ‘hie gantroctsdatec uguet 2% 
1930, reeites thet it is entered inte “between Harry %» “arren, of 
Gnieagos cook County, lllineia, ac firet party, and Barratt Hera and 
Fonald ¢. Gldham, atterneye-ct-law, with low offiees in Chitogs, 
Thhineisa, as segond part." 14 states thet the witness “hee sought 
and employed second parties ae hin soley and only attorneys te 
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investigate the facts and cirewastanevs attending the said matter 
above set os am to represent firat party and te ineticute euch 
procecding or proecadings er te take such step or stepe aa may eecum 
to gecond parties te be necessary ané preper and ta the beat inmtere 
eete of Firat partys and firet party hereby binds biguelf and hie 
sucveraors, heirg and assigns to pay te seeend parties for their sere 
viecs hereunder and herein a sum equal to fifty pereent of ony ame 
all sums ef money, shares of corporate steok, bille or notes, thing 
or thinga of voiue such sa may be realixed by sali, or atherwiae, 
beestuse of the premines, The eid Barrat (‘Here and Sonaldé Oldam, 
attorneyes bind themeclves to vender best services in the panags 
hereinbefore indiestes." hia contract wan signed by the witneas 
and “Barratt (°‘Heare HKomald GC. Oldham eeomi Partieas* Feoplets 
Bubibis 2 ie a atipaleation fer substitution of counsel in the tee 
of Julia S» Boone ve Job io Kellogg 2+ mie, im the superior court 
ef Cook county. In thie atipuletion Barratt \‘Hare and Xemald Os 
Slchem vithdras from the above Gaut “as attorneys of reeord for the 
Plaimtizf®,* and certain cther atianeys enter theiy appesrance in 
the cause. People’s Exninit 5 is a eentrset of employment similar 
to Pecple'tsa Axhibit 2, iu which defendsni ome O'Hara ugrer to 
fepresent Kye. bean as her atierneys im the above case.  Freople's 
Exhibit 6 is a copy of a motion to diamiss @ case entitled Barry Re 
Werren ve» Joby Ls Xellege ¢6 ales, Cave Doe GSG0%1, im the Cuperioer 
@ourt of Cock county, and is signee by Cefendent and “Barratt ©'Hera® 
*attorneye fox Plaintiffs.” ceple's Exhibit 7 is « stipulation amd 
agreement cigeed by defandunt ond the atwefupy who represented him 
at the Srial of this couse, im chich defendant atipulates ant sgrees 





“y am mot now end newer have been Licenwed te preeties the profesaion 
of Attoxeyestelaw in the State of tilineia, by the cuprems womrt 


af the State of Illinoie; and further admit that my same does mot 
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appear of the Boll of ‘ttorneys, a resaré kept By che Supreme 
Court af the State of TLidnoles, 2+ Sprine?tele, lliiaeis, for the 
eele and only purypore af showing shows whe gre admitted an’ Reve 
been admitted te practices law is Sm “tate of Tlidtweds by the 
Supreme Court of the State o+ Didmoheg and l furthex admit shat 
om the hearing of the above ontditnd couse, vhevein and whereng 
I em charger with Praetieinag law in the “tote of tiiinsia witness 
firet having obtained a lieenas ne 6o ¢o by the Supreme Court of 
Tllineias thet % «ill testify as hereinaboys Cbateis and shat this 
atatement may be offered ond atmdtted in evidence by the People of 
the “tate of Tllineia without ejection on my part er in ny behalf," 
Peopleta Dxhtvit 99 dated Lecomber 3, AMS sy is an order from dofende 
ant to “The Aewben H. Semnelley Corporstiens” « printing iirmy te 
Place in “The Chieego Claecifies Telephone Dirvetory, Comes Ling 
Sith the Jane 1052 famouse and ecntinuing thevenfter until notifies 
t® Ciseertinuc by ue in writings" defendant's neme and JeLephone 
number, “under the heading of Lawyere.” The TAHOE, RYT ER, 
further testified that defendant eeid, "I am sm atcermeys* and 
that he would have te got things im shape, snc disewss with Hrs 
O'limee what to de with the ease “Gf ky. ‘there takes the ence z* 
thet cefendant sévieeé the «iteees kegelly in veferenee its the 
oulizg thet the next day defendant mede an Sppeintwemt for the 
Witness to meet Mx. ('Hara and that he then met the Latter,» whe 
eedd thet he would take the eoneeg Ghat Br, o'ilara anids “Sadge 
Clénem ig e better lawyer thon I amy and I want hie 60 help we 
in the case. hen you oume here te talk about the o>9e talk to 
Myo Oldham and it will we Just the aeme chine as talkine to me 5" 
that the witness newer talked with Me. ¢'Hare about employing the 
imtter im the ese@. All of the exhibits were adwitted without 


_ @bjeetion by defendant. Ure. Geerge Sem testified thet she 


met defendant in (uguet, 1920; thet ehe told him thet *“they* 
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needed an aticormey at ence as the Sellege Company had threatened 
te go inte bankruptey; that defendant teld her te bring Mre Warren 
in the neat day and he would have My. O'Hare meot img that the next 
Gay the witness, her husband and ire “arren met Mr. ©'Hayai that 
"the sign on the door was Law offices af Baryatt ©‘Harn, then there 
was & line uncer thet end beneath the line was several other sames 
and the weme of Er» Oldham waa the lest om the Lietg* that she 
hed a talk with defendant in the presenge of Mrs O'Hara about 
representing her in the enseg thot she eaw defendant im hia office 
about twenty times and talked with him in reference te her legai 
rights pertaining to an action im the “upericr court ageinet The 
dotm Le Kellogg Company, ‘There waa "0 croseeexemination of this 
witneess Seerge Dean testified taut he first met defendant in 
Auguat, 19230, im hie effiee at 1°: North Ladalle etreet, Noam 61045 
that he Rad a talk with Mre O'Hare and therenfter the witness wae 
prevent on twenty or more ocensions when defendant tolked with ané 
advised “arren relative te hic litigation and legal righte against 
the Kellege Companys that che witmess went with defendant to the 
Superier court upon the eceasion when exs¢ No» 55408] wae filed in 
that court. At this point defendont's counsel sdmitted that that 
auit was filed for “arren agadmet “he Acliegg Company by Berratt 
O'Hagan and Bonmld Ce Oldham, attorneys, and that the documents im 
gommeetion with the came were filed by cefendent aq am attorneys 
The witness further testified that on each scension that he went te 
the office defendant advised him about his rights, that he heard 
defendant advise Warren about hie legal rights and that Bre O Fara 
teld the witness te do whatever defendant told him to ao. There 
wae no erese-examination of this witness. G- Livingston testified 
that he was an employee of the Donnelley Company, publichers of the 
telephone dircetery, and thet the name of gefendant appearec in the 


directory on an attorney °6 law im the city of Chicage and county 
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of Cooke ‘there wae mo cxoeseexemination of thie witnesses lefende 
ant,» the sele witness for the dufenges testified that he was Living 
at 2D Saet Delaware places, “hioage; thet ke had Aived there for 
mesrly a year apé that he bat lived im Chieops about thirteen or 
fourteen months; that he wag in Mrs © ‘Hare's lew office “in the 
enpacity of a law glerk until I am admitted to the barge’ chat he 
vas ageleting Mrs O'Hara and was working on & eelaryy thot he had 
known i. O'Hara sinee he met him im Kencucky, about 1942, in @ 
Kentucky case in which eth were interested. Defendant then intro 
duged a certificate of the e¢lerk of the Kemiucky Gourt of Appeale, 
éated Barch 12, 1928, ahowing that on Zuxreh 29 2925, “Comald Cawet 
Oldham, of the Clark County, Kentucky bar was intreduesd te the 
Court by Han, Charles Carrell and took the onth preneribed by the 
vonetitulion and iswea of thie Commonwesith, whereupon ho wag 
admitted to practice as an attorney at law in thie Uourt.* the 
oertifieate alee certified that defendant is sn attorney at iaw 

in geo standing in anid court.  Uetendant alee intrecuceé a 
eertifiecate of the elerk ef the wpreme Court of the United “tates, 
dated opril 26, 1950, cersifyimg that defendant, om \prik 20, 19a1, 
upen motion, wae sdmitied to praetiee se en attorney of the supreme 
Court of the United Gtaten.  Sefendant alwo iatrocucec a certificate 
of the elerk ef the United States Cireait Gourt of Appesde for the 
Geventh District eertifying thet om “pril 20, 1924, defendent vas 
a@mitted te praetice im that court. Defendant testified that he 
met “erven in “uguet, 1990; that Mre. dean came to the office and 
he told her that he wowlé arrange « meeting with Br. ©'Harag that 
at ten otelock the next morning Mr» and Hiras bean and ‘arren Come 
to the office and went immediately into Mr, O'Hara's private office 
ant the latter requested defendomt te remain during the conferences 


that, after a telky Br. (*iaxa telé them that he would take the ¢oa€ 
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om S ¢Comtingent basin and they were to return the following day 

to pign she eontruct; that they returned om the feliceing day 

and by that time “we hed learned that the ‘arrenteen Seed Company 
and the John L. Kellogg Company, vere a foreign eexporation and 
that we could file the suit in the nited States Court. Ey, o*Hara 
explained to Hre Yarren, thet I hod just eome te Chienge from 
Kentucky and that he would like to have me in the ease with him, 
and, explained to Hr. “arren further thot it would eost Mee Yarren 
Bo mere to heve me ageiet Mr. ("Hers ant Ere Vvarren agreed te thiag* 
that there was a suit filed im tke Guperisry ecurt ef Cook eounty 
"by Barratt ©‘Hare, and Ronald C. Oldébem, and all that eos ever 
gone was the filing of praeeipe and an order diomissing the wut, 

HO stupe were ever taken im ity" that *we had several negotistions 
with attyoes for Mire Kellogg about a settlement of Br. “arren's 
Gleim. Ere Vurren, told me t¢ deal through Mr. Jules Oppenheim, 
Prege,y of the ‘moriecan Cera] Coffer Cee, who wag a friend of Mr. 
Warren's and «t the same time was 6 directer im the “arrentead Seed 
Company. I talked with him several times and fimelly through By, 
Ruseh Ce Butler, Attys for Mr. Eelleogs, tke claim was adjusted and 
eettled and Mr. Yarren signed a release. “hen the matter was 
eettled Mx. Yarren was there and so wac Mire Barratt O'Hara, and he, 
of evurse, was consulted all through im the emtire matter. * * * 
The Courtt Then you were practicing lew? A.» Yes, and without 

an Illiveis Idcense, The Court: Sid you mean to held yourself 

out as a lawyer im Tllinoie, “hen your meme was put in the Telephone 
Ddrectery? As “hye of course not,» Judge, you knew how that 
happeneds My. o‘Hara, had me put that in that for sonvenience for 
taking eslle for me thet come to hie office and they were ealis 
from his cliente and it was hie telephone number. 1 am not listed 
in that Dircetory now. As te the Law Direetory I knew nothing 


about that listing until I saw it in the Directory. The name was 
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given, eo I ivarned, by the gird in the offlee and Af you will Leck 
in the next dircetery, the new one, you will find thet it te net 
there.* The foliowing then ecourred: * tty. Roe (attorney for 
Gefendant): Zhe fact thet ne hes « * * beet admitted to the bar in 
guother state entitles him to proctiee here while his aplication 
AS pending »* Ree then fursher questioned defemdast ag followes 
“Have you msde appliection fo: odmiceion te the Bar im the Stete of 
Ailinois? As Yous * * * Atty. Noet “hen did you make application? 
Ae I don't knew when I gent the papera in, but {I think it wag in 
Wereh or april, ieom after | eame here and tefore I deeided ta 
atay here i wrote to .uimey, ULies for the blamka ané they recudred 
that a certificate be signed by a Judge in Sentucky, whe wae in 
turopes i fimally got the certificate sigued Wy anether tudge of 
the sourt of Appeals of Kentuekys and then ! delayed until I detere 
tained to leeste heres G+ “hen did you make up your mind te loeste 
im Ghicage? A+ Theat would be hard to fix ihe date, if I had te 
aay When I definitely decided i would soy sometime im Cocenber, 19306 
fhe Gourtt {0 for as I undermtand £6 Mre hoe, he admits that he 

has preotieed iaw. Attys Roet Yer, in a cause of Bre Barrats O*Hawms, 
a lieenged Tliineis lewyer, and ne bes e@ right te fo thet under the 
lew of Iliimeia and cf Aentucky. “he Sourtt ‘re you familiar with 
the etatutes of Kentucky? Mr. (\ldhemt 1 am. To be gure about i+ 

i levked the statute up yesterday and I would Like to reac you what 


4t says -* Upon the crosseexamination the following oecurred? "Ge 


Pell, you a4d4 practice law in the “arren euse and were an sttorney 
@ xvecord in the Superior Court’ «<. I was am as torney ef yeeord in 
that case with Mr. Barratt O'Hara. Q+ ‘nd im thie case for Brae 
Teen? Ae Yea, but mething wee ever done im that by ua exeept to 
sign a substitution ef counsel when theee people brought their case 


te yous Gs How many eases did you have prior to the date of this 
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Warren one? A+ “one in the State Courts. f reesll ome im the 
federal Court where I heve a right te praettee ona t believe the 
whole time thet I have been with Br, O' Haga, I joimed him in theee 
ox four cases ineluding these two that Fou are Gomplaiging about. 
Ge Hox many times did you appear in enees for Ye. Oi Bara? As Ip 
every inotence when I appenred in Caurt on a motion on ome 6f Hee 
O'Hara's gcaee, 1 alwaye auneumeed te the Court that thie ie wy. 
‘'Hera's enee and I om appeoring for hime { have appeared in not 
& single ease in [Llineis, where [ filed my appesrance alome se 
counsel therein.” The cowisel fer defendant asked lexve to submdé 
the euge om briefs an he wanted an opyertunisy to “set ferth the 
Jew of Kentucky end ‘liimoia, «s te comity between states ani the 
dustificajien fer the acts of the defendant in this exes." Tho 
Gaee Woe then eubmitied to the court em?’ the parties were allowed 
te submit briefas 
Defendant contends that “thie ie a receré of « sixrietly 

private presecution.* %¢ assume from the argument in supports of 
the vontention that it is net very s«ricusly made, aa in the brief 
it i@ stated, im suppert of the contentien: “Ye mention thia in 
poseing in erder that thie Gaurt est the proper ‘picture’ ef this 
presccution.” The sbile ami experieness eounsel far defendem: seem 
éo think that it ie proper for them te state in their brief that 
the stete's attorney <¢dvised them “that he never hear’ ef the ¢ase 


until monthe efter the conviction." “here te rething in the reserd 


te Justify this atetement. The bili of except ions states that 
"ny, John EK. Hogan, appeared for the People of TllLinela,” and no 
ebjeetion was made at te time of the trial te hie teking pert in 
the proegedings amd no guch poini wae raised in the assignment of 
errora, and therefore is not properly before this court. (ceople 
Ve Qmith, 313 This Lid, 127.) Yor aught that sppeare in this 
yeeord, Mrs Hogan may have been an aesistant atatets attorney. 
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Throughout the common Law reserd it eopeare thet the stetet 
attorney represented the Teeple im the preesedingse the Judgment 
ovder veecites that the (copie were represemted by the state's 
attemmey, In this gourt the etete's atigeney ie defending the 
seoord. There ta mot the slightest merit im the inatumt contest lon, 
if it ean be enlled a contentian. 

Defendant contends tet “the cours erred in atuiicing 
imcompetent evidenee .* ‘ter a gareful reading of the reeard we 
find that we evijenee ean introduced on bevels of the Seople over 
the objection of defendant,  lvfendant pecially refere to the 
introduction of ®weple's Uxhibite @ and 9. The rocerd shows that 
counsel for cefendunt stated that he bad me cesvetion te the 
intreduetion of Exhibit 9 ane conceded the facet sought te ve pre wed 
oy the exhibit. Ko ebjeetion wae made te Uxhinit 8 end the 
fact sought te be proved by that exhibit was undisputed, in Fant, 
it is in securd with the testimeny of defendent. In mapper’ of 
the inetent ¢ontention defendant ineigte thet there is ne vhowing 
thet} the witnesses for the prosecution were sworn befere they 
testified. There is no merit im this contention, The bill ef 
exceptions showe thet at the commencement of the proeeecing all ef 
tie witnesses, including defendant, were sworn, Im additian, the 
bhLi of exceptions ahews that all of the witnesses "“tentd fied »” 
wid, therefore, in the sheence of « showing te the eowtrary, the 
| presumption cf lew la that they weve sworm.  (Preple v. Zrotas 
S41 ULle Zl4y 229.) That enae ellen holds thet if witnesses are 
Bet aworn, but no objection is interpesed te thedr testimony om that 
Ground, the porty le deemed to have waived that point, and in the 
ingtent ¢esxt the record shews that no objeetion wan interposed to 
| the testimony of any witness on the ground thet Re or she wan not 
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The mext contention ia that the weople fafled ts prove 
that defendant wea a revidert of the state of TLlimeis, and thet 
therefore the eewrt erred in demying the motion ef defendant tea 
€iemiee the complaint at the clese of the Svople's evidence as in 
support ef thie contention ¢<fendent calle attention te the fect 
that the atntute applies oniy to resi¢ente of the estate af 
fliineiase There ta ne merit in the inetent contention. The 
informetion wae filed Februcry 6, 1O%1, and the trial teok place 
dume G4, 1932. Defendemi teetified thet he Lived at 2 Beet 
Delaware places, Chicsgs, ami had Liwed there for nearly « yeorg 
thet he hed lived in “hies~c sabeut thirteen or fourteen momthag 
that he wee practicing lew there; thet he hee wede appliestion for 
atmiesion to the ber of the etete of Tliinete. “he evicenes further 
shove thet he bad « jaw offices im Chie-go and «se engaceé im the 
preetice of hie prefeanion frem at leest Auguet, 1940, to Jaminry, 
193). He gave an order te the Chiexge Clageified Telephone Sire 
ectery te place hig name in the List of lewvera and to eentinue to 
eo pince his nome until netifies te cisesntinue, in writing. The 
imetens eentention la without merit. 

The finel contention ef defendant is that “the jucament 
of the Court is absolutely volé sines the penalty fined ie five 
times the maximum senalty provided by low for the offense the 
dudgment edjudges the defendant te be gufity of." Defendant eon- 
tends thet «hile the inform tien ig based upom section 1» pare 
248, che 3%, the judgment, im effect, finds defendant guilty of 
a violation of seetion 1 ef chapter 13 of the statutes. Ye fing 
mo merit in thie contention. ceatlon Ls pare 298», che 50, 
orovider thet “upen convigtion shxll be punished by « fine of net 
Levee than twentyefive ($26.00) dollars, ner more than five hundred 
(9890.00) dollars, or imprivonment im the county jail not exeeed ing 
one year, or by both fine and imprisonment, o° the diseretion of 
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the eourt »* 

befendamt, throuch hin otlorneyas has moved fer Leave 
to file whet purports to be an effidewit of Kerry 0. Yarreuy the 
Presecuting witness in the came, “ani that suid affidavit be wade 
@& port of the record im thie ¢uee." This affidavit states that 
éefenégent ie sm honest and fair man and that “arren had wronged 
him in procuring the warrant for hia arrest in the present precesde 
inge end decired “te help him in am poesible menner eo that he will 
not Se further hormed becouse of any set af ming.” The affidawit 
alee contains certein statements of alleged facta in the matter of 
the relatienghip between defendant and -arren, ‘fhe able counsel 
for defendent musi know that such on affidavit haa no proper place 
im the peoeeedings im thig court, and the motion to file the geome 
will be denied. ‘hie vas a praseeution by the Seaple of the otete 
of lllineia, and we may add that the onterial facts preven by the 
prouccution were not ciaputed by defendant. He was represented a% 
(ne trial by on able attorney, and the sacle ¢efenses interpoued 
were (@) that ag he had been admitted to the bar in Seniwoky thie 
feet entitled nim te practiee im (Liimeis “Mile bis agphiestion was 
ponding, ard (&) that comity between the wtiates Justified the sete 
gharged against defendant. either of these positions ia sounds 

“The enforcement of this statute will have no «effect 
upon a reputable lesyer reeiding ins foreign “Gate who may 
Soporasiey feriss so merce Seacas tel acrestiheat 
waLdecnsed yesomeagps will sot come into thiw State te penae ee 

ee 0 


dew, and if 4 quld, by reasen of their non-recidenge ar 


went ef a permanent location and lack of sequalasances tas) 

would be unabie to find vietime upon whem to praotice chet wiles. 
ne unlideneed non-resident, therefore, who might dwaire to penetice 
lew iu this “teste differs from the non-resident drummer or pedcler 
who goes into a State ether then that im which he weuldes bo #@11 
hia goo¢s and woreg, ond the principles of law vhieh apply te the 
latter elassee have no application to the nou~reeicent sho Boe not 
heen ateltted te the bar, and who, posolbly, might desire to practice 
isw in this Gtate. fhe statute applies 30 every veaident of this 
Stete #ho Bolda himself aut os om attorney at low or who rapresents 
himeelf ne authorized to practice law aad who bas not heen rembarky 
Licensed to proetice lew or whoge license has been revoked. 


eophe V+ Schreiber, 850 Lis 345, 548-9+) 
The judgment of the Municipal court of Chicago is ocfismede 
Sullivans Pe dos and Gridiew. Je. aanann ABT DMS te 
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Refendant in Error, i. 
SRWOK FG wi fiCleAS 
# ‘ 


GOUT OF CHICA, ” 


274 1.A.679! 


Mis FULTICS SOAMLAN DELIVSRSh THE OFAMION Ge TRA COULT s 


We 
JACM LIVTZMAN, CAM LINTuMAN 
amd ABS LIATABAR, 

Plaintiffs in orrer. 





George Soufacs recovered » judgment of 660° againet 
Jaood Lirtaaan, “ne Lirteman and be Lirtemar in the Bumietpal 
court of Chiengoe The onae wae tried by the court without « 
jury and the action woe Preughkt to recever 265° paid for the 
purchese ef ctoek, whieh aele pleintif?f eletwm wee in visl«iion 
ef the [llineis “ecurlties Law. 

iefendante contend: (1) “The s-le of five ehares of 
the caplial stoek of Lirtaman Brces, Ince, by docsy Lirtwman, 
defendant, the comer thereut, to the cofendemt im ersor, woe not 
iu vielntion of the Seeurities Lew of the “tate of TLlinoie,* 
ant (2) *“e ewidenee «29 introduced t¢ auctain a jJocgment 
age bast ime Ligteman and be Lirlaman, amder any theerys” We 
have read the entire bill et «xeeptiome im this ease ame after 
a vareful examination of the evidenge we are gitialien vis 
there ig no werlt im the tee contextions raised wy defcniante. 

The judgment of the Musicipal ecurt of -Nivage ie & 


just one and it should be and 1h is of firmed. 
ASP IAMER + 


Sullivans Ps Je, and Gridley, J+, cumelire 
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360232 f § ; “irae, 
ARYOR Pacseuy 
riadataste in kyrer, | 
vs BAROR TO CIRCUTT 
LOUIS CARABELLE, PIA canamertz COUNT OF COOK COMET 
and PAUL Ce AdaTy ew (\> 
" Do" Aj aS fie U ¢ 0 


Mk. TURTICS SCAMLAM OLIV FHE OLRIOR OF TES copRt, 


A b411 of review was filed in the Cireudt Court of 
Geek county by Antom ‘reserm, plaintiff im error, against 
Louis Gerabelli, Mia Carabelld om4 Sauline Carabvelld, dofend- 
ante in orrer. A demurrer to the bill was sustained ami a 
decree entered diamivaing the 0111 for wamt ef equity. This 
writ of errer followed. 

The bill of review seeke te review vertainm proceedings 
that tock place im the case of Capubell3 wells 6t ale 
pending in the Cireult court sf Cook county, tebnantite the 
filing of a mondate of this court im that cose { 
Capmbelld et mle, 266 I1le Avpe 453). To quote from plain- 
tiff in srror's brief: It secks “partiewlarly te review 6 
deores entored by the Circuit Court on December 15, 1952, 
ordering, emong other things, that a jucgu nt in the sum of 
$3,654.69 be entered aguimet ‘resern, on the ground that the 
said deeree wae erroncous on the face of the record, and because 

the same was mot im conformity with the spinion and maniate of 
this Honorable Court rewiered im eedd comse." The opinion we 
Carabells ¢¢ al. states fully the 
pPlesdings ond essential facts in the cause ami also the various 
oriers that had been entered up to the time that the instant 
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éefendante in error appenle: from the original deeree, Per the 
purposes ef this writ of errer it la meceasery te suete only the 
Seliowing from our opinion: 


“Se mow come to the claim ef the appellants (Louis 
Garabelli amd im Carabelli) that the chanesller erred in net 
providing in the dweres thet they were entitled to contri tution 

sinst appellee (Anton ?resern) for the wroportion of the 

ewligations which appellee legally and ecuitebly shewld have 
peid, appeliece centeméing Iomone was « mere volunteer ami was 
mot ontitlec te be subreceted to any richts «hich Coburn en 
Buchhelster had egaiast him, and thet by redeeming nis title is 
freed of the Coburn Iniebtedness and the Buchheister judgment, 
anc he retains Ris original statue in the real estate, ‘Ue 
think there is mo merit im appellee's contention. The sbligntion 
to diucharge the Coburn indebtudmess was mutual, the appellees as 
well as the appellents being equclly bound te pay that indebted 
HGSs, ani the Suchhelster judgment was the acle obligation of the 
appellee, and a redeeming creditor whe redesme in conformity with 
the statute is mot 6 mers volunteer, The right of contri ttien 
rests upon the principle that where all sre ecually liable fer 
the payment of 2 debt ell are hound ecusliy te contribute to that 

(hedge ¥. Dobbs, 254 Ill. 1309 133); ami where one 
tenant im caamom hac remered an incumbranes from the common 
estate the other tenents must contritute te the extent of their 
reapective interests, and to secure each contrilution an eowitabhe 
lien upon their intersats of the sem character with that <hich 
has been removed will be enforced by a court of chantery, The 

tenant im common, in order to secure contribution, 
substitated to the seme lien which he hasredeemed (Titsvorth 
~iSihs 49 ill. 78, 80), ami the principle is equally applies 
rs) sutount diter of » tenant in com-on, 
oSLamans 









ere 
@& Til, 85.) 
“The mister’s repert «ac correct im finding that the 
appellants were entitled te recover from the apyellec ‘4945.88. 
m4 the decree the chancellor has absolved appellee fram mg 
2 obligntions. Te upheld thet deeree would give the appellee 
ah unconscionable advontage and work great injustice to the 
appellants. i¢ ¢annet concur in the action of the chameelior, 
“The deeree of the circuit court will be reversec and 
the cause remonded with directions te enter a decree that the 
appellants are equitably entitled te recover from appellee 
$49945.85, together with interest from October 23, 1930, as 
recomsonied by the mazter. 


REVERSED AND AMMANOLD YITH DIMKCTIOgs,* 


Pleintiff in error did met, ofter the filing of our opinion, petie 
‘thom for a rehearing, nor did he petition the Supreme court for a 
_ writ of sertiorart. our decision, therefore, ws the lav of the 
_-« @ase and binding upon the parties, “RGR our mamiate me filed in 
i the Cireuit court the chanecller entered a dcerce finding, inter 


i Siia, that the Carabellis were esuitably entitled te recover 
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fram Fresern $4,943.88, with interest from ceteber 83, 1930, and 
ordering Presern te pay the sadd smount with interes t, and that 
upon hie failure so te de the preperty alletted to him by the 
decree be sold to satisfy the sald smount. ‘The preperty elictted 
$0 Prevern wus a¢la for iigl00, leaving a deficiency in the oum 
of (3,654.69, The choncellor then omtered an erder finding that 
there wae still due the carabellie from fresern the sum of 
$3,689-09, with interest from the date of the sale, and judgment 
was entered therefor ant exeeution ordered. This lact order was 
entered December 15, 1932. *flaimtiff im errer teok ne netion 
to have reviewed any erder entered by the chancellor in the 
original preceeding, after oar mamiate wae filed in that court. 
with wuedtin davai on ka the astaee pte wg ya 
trial court it do the duty of thet court t follew these dircee 


suect umd mn deeree entered in accorianee with euch directions 
_ Sereusets oe! 15; inad the <ireetions may bee 
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senternec) ae irws ts x OLS Te Boyt, 
ante, Pe 6.) "b Aaeres hae been “reversed ami the couse 
Yemand od with senate Sdvestiaue tex the ent of g decree, 
of am appeal from the dooree so entered the Yueetion 
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throug: coat cae 3 final and conclusive upon ol] the 
pert sae. “ae ache Ve Gilmer, 5 Gilm. 242.)" (2mith +. ugar, 
* ® 


"It wae the duty of the ciroudt cowrt te fellow the 
directions of the Appellete Court end enter a 4eeree whieh edie 
formed t the directions of the ppalleate ceurt. It de te be 
presumed that the eireuit court intended te do Wade» wut whether 
the court intended to foliew the direetiona of the <ppellate Court 
or mot, the deorse entered by it wes mot veid. if it 444 not 
conform te =e Stresteeue tke the seme pn tine duoree Was 


Bak ours.) 
















If plaintiff in error coneidered that ony order entered by the 
chancellor efter we had remanded the couse wan mot in conformity 
with our montate he hed the right te have thet order reviewed by 


this court by appeal or writ of error, but he sew f4t to ignore 
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the ueusl methods of review afforded nina by the law amd filed 
the inetemt 6111 of review, on Horch uy 1933, “lthouch he might 
them Rave aued out a writ of error, & bil of review ie not 
intended te aid anyone whe deliberstely sleene upon his alleged 
rights or who refuses to follow the metheds of review atforied 
tim ty the low, 

A bill of review lies for errer «ppurent on the revert, 
for frauc, or for material evidence not known in time for nee at 
the former trial ami not diseevered by reasonable aiiigenes at 
that time, Plaintiff im error dees net eloim thet the 41% is 
baued upon either of ithe laet twe grounds. iis peeition io thus 
stated in hie brief: “There is ne intention on the part of the 
complainant to aevk by these procesdings to have this Sonoroble 
‘eurt in effect review or reverse the decision rendered in 
Cavabelii v. Carybelld et ale, 266 Ill. Ayo. 453. ‘He BAL] of 
review in the court belew was filed fer the purcese of agtttdme 
aadde these proceciings whieh tranavirs< subsequent to tae 'iliag 

of the momiecte iseued pursuant te the opinion filed by thie 
Sonorsble Court in the original a-geal, because these srocecd imge 
were net presumably had in secerdamee with the directions of this 
domercble Court. It is the contm don of the complainant thet 
by the decision in Carabelld v. Carabellid, aupra, this donorable 
Court 44d met direet that ony proceedings ahewld be bad er tok en 
which would result im a personal fudemont against tho comp ladmant, 
anton Presern, * * * Nowhere im thet opinion dees this Monorable 
Court say that & personal jwigreent should be entered ageinst 
Sreserm upon hie failure to contrimte the cacunt ao expended ly 
Tannone, therefore, when Presern's interest im the land wae sold 
se as to enable Carabelli 2s Iannene's gramtee and aoodgnee to 
obtain tithe thereto, the proceedings should have thus terminated 
instead of continuimg so ae te result in», deficiency Judgment 








against Fresern and the issues ef an exeoution thereon," The 
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daw le settled thet «hem tue chomecLler, woom readeemt of a 
sause ith direction, dees net cemform to the Afreetione of the 
Appellate court the arier anterc: te tim will be reversed om 
appesl or wett of error, Vieintif? in oerer is fomoed te the 
position that be s7uld ovels « review ef the order im neetion 
Wy appeal er erat of evrer aut obtain relief by 2 bill ef review 
4f 4% agpeare: thet the entey of the cerserel Judgment «cateet 
hit was avt in conformity with the dfrcetiem of thie court. Be 
ease with a record Like the tnetant «ne hes been edted te we 
whercin a bill of rewlew wae omtertsaime’ where the sole grew 
urged im suypgert ef tue bi1l wes fiat the chemecdler hod met come 
form i te the semanding or cr. 
ut even af vo aecume thet « “41. would li ween aueh 





& ground, neverthelercs, there weuld be mo merit ie the dnetent 
weit. Cur comemding orier seat: “he deerme of the edronit 
eeurt W112 be reversed ond the causes rememied with directions te 
enter a doeree that tie appel lente ere geuitebhy ameitied t¢ ree 
cover from appelier © hg 042.8%, together with interest Crem Coteker 
ie 193% ge eecmmsanted by the mater.” The mister bot found 
thet the Copubullda vere equdtably ontdtled to resever from cresem 
the som of $4,915.88, ami he bat roeeamenied “thet there be a ooke 
da partitdem ef the premiage ami if the share Of “reser ceraved 
therefrom be anf ‘dotemt, the game showkt be applded to the paces 
of tim amount hercim fowl, If there be a defdetency the emoumt 
should be applisd se for ae it «lil resch, ant sxceution foams 
against ?resern im favor of «oid lowie amt Pa Corebe2ld for the 
xecoveyy of any Balance remeining wipedé.” The shuneclior suse 
teines exertions te the findings on¢ recomendations of the Raster 
Wut we upheld the mester, The chuneeller efter the remandtuent, 
*Sntormed to cur mumate im entering the order that forme the wube 


geet matter of gleimtiff im erver's only corplciat. 

a eeedines he aaeteen nt STE ME Come went ts Vie 
dmatent procecdings ie affirmed, 
Sullivan, Pe aoe aml Gridley, Jeg Gomeur, " _ AvFIRED, 
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#iie Levy filed his bill fer diveree against his wife, 
Rebeces Levy. The defendant filed an atewer to the b411 and 


tle® » @ress-bill for separate Ra INtenanee . 


The ¢honcelior, 


after s hearings dieminsed the oviginel bill and the eroas~bi12 


for want of equity. 
aupealed. 


The complcimant in the original bill has 


tse origimal bill alleges, Apter sling thet che perties 
were married at Jerugulem, in Palestine, on January Oy 1900, by a 
rabbis thet three children were bern of the warriage, Ohirley, 
Cighteen years olég Wathen, fifteen ¥eare old, and Bartha, ten 
yeors elds thet complainant had been a good and true spouse and 
had provided defendemt with the necessities of Life? thet defendant 
had been guilty ef eruel and intemen treatment toward compl« inant 
and had adopted a course of physical vieolenes against himg that, 
epecivieslly, om Mureh 26, 19339 and again on Wareh 27, A9h4, ahe 
Wsed such force and viclenge againet him a» to jeopardise hie Life. 
The bili proye that the ourriage be disvolwed. 
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‘he erese-bili allegew, inter alia, that the erene- 
eonplainant hed alwaya treated the eroseedefeniant with kindness 
ung forbearenees; that = few monithe after the mcvlage he commenced 
& course of unkind, cruel ond inhuman conduet toward ner, vhieh 
continued uvtil she fimaliy separated fr eqn Him on Roreh 27, 1933, 
ané thet om divera svensions Ke wax @uiliy of such extreme and 
repeated erueliy toward her ce te render it winafe for her to Live 
with bimj that om Moreh 26, 19359 he bent her, and again on Seren 
27» 19359 struek her over the head with an iron griddle, using 
« deep laceration in her scalp #0 that i become necesaary for her 
tc De taken to a heapitels that Oress-ccefuncant ie a man ef 
Vielent pacsion and ungovernable iemper ami that on many ccensiong 
he used the moat opprebricous epithets toward her and made threats 
of persomal violenes, and Sepeatedly threntened te take her Life 
ae wil as him oeny that om ome cecauion, while whe and the vhiléren 
were seleep, he spemed all ef the gaw jets im the kitchen, went 
beck inte his own roomy oloae¢ and wenled the door Sight ami opened 
the window im hig rooms that she wos awekened by the emell ey gan 
enenping from the gue jet» and arose and elened the jete, sims 
etopping the escape of gas» The erova-bill further cho rgee that 
ereanecefendant hed for a considersble time given himself up to 
adulterous and licentioue practices with Lewd women, whoee names 
were unknown to croes-complainent. 

Vompleinent eontende "that he was prejudiced by the 
improper and unprofesaiomal coniuet cf the scliciter for the 
Gefendant and eress complaimant." tb ig a sufficient anewer te 
this contention to say that complaimant hos not assigned as errer 
the alleged conduet of the seliciter for eressecomplaiment. A 
question raised in the argument ie not open to review where there 





ia no saseigument ef error which presente such question. (Viliage 
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of Northbrook vs sterba, 315 Cle 360, 362-35 Edxvohner We 
Horrigoms, 32° Mlle BBG, 24004 aaayeee Ve Sediwr, S22 LLLe 268, 
RYO) Eley of ROMs “orkes SH) Lhle 264, 271.) 


Moreover, the cave was tried before the ohewe@ellor, ani we are 





ectiefled that the alleged improper eomduet, if there wan auoh 
soncugts did not xffeet his Judement in any way, ‘The wriet of 
Complainant conteinea a number ef stateaents praising the chanvellor, 
wuoh as, “The Chaneelior she heard thig case 19 & Sitlewen of 
Umquestioned integrity and honer;” “the vhaneellor, @ man of 
learning und integrity,” and “the writer of thie brief bas a éeap 
ang genuine reepeet for the legal learming, high charscter and 
integrity of the Chaseelior.* 

Complainant vomtenda,"ik was errar to admit the teat leony 
of Huthan Levy, attempting te prove atultery over the objection of 
the complainant amd eresa defendant." It appears that the parties 
te the imetemt preeeeding had been previously involved in another 
édiveree action and that sudge Cabath, «ho presided ot the hen ing 
of that cause, affected & reconviliation of the parties, I& fur ther 
apptare that the wife alleged im thn$ cauae that the huchand had beon 
guilty of adultery, and Complainant argues that crogs-conpla inant» 
by reguwainen the mortint relationships had eomionead the alleged 
adultery, and that, therefore, lt was erver for she chanveller in 
the instant procecdings ta permit ovidcnee au te the alleged 
asultery “without acme proof that the alleged oeffenme had heen 
repented after condonation or explain the éeley ia woking complaint 
about it. No such evidence was ever tendered im thie enee.e” The 
argument of somplatnent Sreceeds, apparently, upon the seoupiion 
that to revive the old ehorge af odulioxy 14 was nechasary to 
prove thst complainant wabsequently gemitted the same offense. 


Ough is mot the laws 
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“He (the husband) insistgs, however, that she condoned 
hie adulterous sets in april, L963, anc thereafter ethabited with 
him ac hia wife. Gondonatian, in the iaw of éiverees is the 
forgiveness of an antecedent Matrimonial offense om comd ition 
that 1% shall mot be repeated and ‘hat the offender shall there 


after treat the forgiving party with conjugal siadneses (jherp v. 
a oar i 


ey 426 file 800; Be te Ba 75 ids 4975 Davin yy. 
4Visy 10 ids 354.) th conden tts implies & eord | on 


MAGA wild permit the original chorge to be gone dered is 

ecnnection with @ subsequeny eflenee avainet the marital reloiiony 
iater ualecoméuet mus ¢ amounts &S more than cms acte of 

coldness or unkingness ox were quarreling. (abbots ¥. bbptie 192 
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"“Condemetion is aways aecimpanted with the lwp h Led 
comfition that the injury ehsll net be repeated, Thugs cruelty 
fepl edly contones fa Ss" (Totetoane Cecetet, falters 
(7th eds) Vole ly po S72» and cases eited therein.) 

We may add that after reading the reoord we ere anitefled that the 
Blieged adultery was net congidersd by the changellor im the deters 
mination of thia ense.s 

Complainant oomtende that “ihe find img ef the Chance lier 
digmigeing the original bikl ie sgninet the manifest weight of the 
evidence and im defiance of ali of the éisinterestied teat uony in 
the regord.* After a eareful reading of the entire evidesee we 
are gatiefleé that thie contention is without merit, In considering 
thie contention 1% must be remenbered that ihe @roge-complainant 
charged im her eresg-bill thet sompisinant (eroga=defendawt) was 
gutity of extreme and repested Srueliy towamt her. Ye learn fran 
the reeord that the final separation of the poriieon to thig prosesde 
ing was the third one in their marital Life. Divorce is « remedy 
previded for an inmecent purty, ami when euch party hae eause fer 
| diveree egeaimat the ethers of the same statutory charseter, neither 
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gon B4 granted a ¢divoree, me charged wiih extreme and repeated 
eruclty any show in ¢efomne that the compleinent was #gually eruele 
Yhere the evidense ahowa that uoth purities were guilty of eruehiy 
neither is entities te = diverge from the other. (Dubcratoin +. 
Dubersieins 171 Tlie 1355 Garrett vs Garrett, 252 (lia Sly 4280) 
Souneel for complainant is compelled to admit that there was daily 
strife between the eouple and he aseky te exeuge the conduct ef 
compininant im that regard upon the grown shat the wife wae wleoye 
the aggressor. The following exeerpts from the brief ef eomplaine 
ant will serve to give eame idea of the eonditicne in the pneme ef 
thig couplet “luring the period of the murriage, the parties were 
eontimunlly quarreling and frejwently indulged in physiesi violence.“ 
*Thet the home ceoupied by the purties was the serene of iadeseribable 
profanity, cbacentiy and earmage.” “That om the morning of March 
26th, a battle between the compleimant, “lin lewy, and the defenénnt, 
Rebecen Levy, oeeurred in their home, reuniting in physleal violence 
to “lie Levy.* That on the nicht of March O4hs the home wae the 
acene ef carnage, whidh sent “lie icvy to s physician and lebegen 
Levy to a hevpital for fires aid.” Ye will seoame, for the purposes 
of thig appeal, that the oross-compleinant was ewmetiaes cullty ef 
exuelty toward complainant. in fact, the ehaneellor se found or he 
would not have dlemiseed hey ereose-bilis Oragsecomplainent and the 
three children of the couple teotified that complainant desired a 
éivoree from hia wife ami that he frequently beat her beenuse she 
refaaed te allow him te obtain « divoree. Grose-complininant testified 
that complainant told her that he wae going to make life miserable 
fer her Beenuse she wowlé sot cive him hie freedom and enable him te 
marry the women he loveds ‘hiskey levy, a daughter, tevtified that 
her father and wether were srguing sbout divoree 211 the time and 
that the father said he would not give the mether any more money 


wnlees she gave kim a divorece 
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We entively ogree with the find img of the chancellor 
that complainant wae guilty of extrewe orueliy toward hie wife. 
Compiainent argues thet the three ehilcrem hate Kim ani thaté 
their testimomy as te hig oonduet should “66 be believed. The 
children justify theix feelings toward the father apom the ground 
that he was eruel and wokind to the mother amd to them, They 
testified that besides the acta ef sruclty committed by complainant 
against the mother he aleo had a habit o? atvriking them. If the 
testimony ef crogs-complainan: and the ehiléren ig te be believed, 
it i@ not surprising that the children sad Ceneeé toa leve the 
father, and it te quite plain fram ¢he réegerd amt from the brief 
filed by complainant that the father has evased ta heave any 
atfeetion fer the childrens 

The deeree of the Gireudt sourt of Cook county ia a 
dast one and 14 whould ee and it ts aft irmed » 
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Te BAGUIN & COMPANY, } 
& torporation, ) 7 i 
Appellant» } E 
) APS@aL PRow orecerr 
¥e 
WOUnT OF COUR cotry, 
MARI LUBIW et ale, aw aT pat 
Aporitioons 2¢41.A. 679" 


Mie JUSTICE SCABLAW DELIVERED THE OPINION OF THE couRT, 


Complainants, a judgment erediter of defendant Barte 
tubing filed its bi11 te scewre satiafaction of a juwignent 
rendered againet her on July 2B, 1952, for 96,721.89, Deer erg 
to the original bill were sustained and comiplainant then filed 
an amended bill, to whieh demurrers were Wustaineds, and complain- 
ant electing to gtand by thie bill, 1: wae diemisued for want of 
equity.  Cenmplainant hag appealed. 

The amended bill alleges the judguent in fover of 
complainant and ageinet defendant Kauride iubing that exeeation 
fevued ond was returned unsatioafied, 

FAnintiff's theory of the amended bill int 


*Phadntiff's theory ef the cave La thet complad nant » 
though ite eluim aeerued against Marie Lubin subsequent to the 
exeoution of the Trust Agreement, way, nevertheless, have the 
Traat Agreement oet aside ond so much of the corpus of the trust 
ae be pr aay tor ts ” ~ eo a te ll pod payment I 
emplainant’s judgment. s theory is based largely upon ¢ 
allegations in aphe 7 and @ of the mended Hill, uhi¢h 
eontaing the general averment thst Hervert Lubing the original 
owner of the corpus of the trust, and Marie lain, his wife, 
who executed the Deeleration of Trust, devised a anc schen @ 
whereby Herbert Lubin trausferred the corpue ef trust te 
Harte Lubin without consideration, and she in turn exeouted tle 
Deslaratten of Trust by wey of am attempt to pus the corpus of 
the trust beyond the present and future ersditers of Herbert 
Lubin, ead the pregent and future creditors ef Marie Lubing it 
being the theory of complainant that under such cir cumatangeas 
% wubesquent crediter of Marie Lubiny may atiack the corpus of 
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the trust an4 have it apgrepriated te the payment ef the Judgaent 
against Zarie Lubin. 


Paragraphs 7 and 8 of the anented bili ore as follows: 


"9, That shertly prior to the Gist Aay of June, 1627, the 
gaid Herbert Lubin and Sarie Lubin, his wife, fer the purpose of 
hindering, delaying, and defracdine the oreatnt and future eredi+ 
ters of the said Herbert Jubin and Marie Lubin, ineluding one 
Simen Hirsch, to wham the said ferbeart Lubin was then indebted 
in a large sum, wid te attexupi te put the property of the said 
Herbert Lutin beyond the reash of Sis present snt fature erediters 
and the present ond future creditors ef iiarie Lubla, devised a 
plan or scheme to convey $1,749,000 of eaid funds due from said 
Seaboard Jational Bank, of Kew York City, to Aarle Lubin, his wife, 
without consideration, und then have her oreate 2 anvendthrift truet 
for the benefit of eaid Herbert Lubin and darie Lubin, snd certain 
other contingent beneficiaries, as more fully appears from a cepy 
ef said Trust indenture, with the Usieage Title and Trust Ceupany 
as trustee, hereto attaehed, sarked ‘Exhibit A' and wade a part 
herect; that purduant te said glan amd conspiracy between himself 
and his wife, the said fierbert Lubin did, thertiy prior to the 
Slat day of June, 1027, waxe, execute and deliver te tae aaid warie 
iubtin, hie wile, without any coneideration moving from the said 
Marie iubin to the sald Herbert iubin therefor, a eeriain assign- 
ment of anit gums reeeivatlie ty Kim from the aald Sesbeard Sntional 
Bank, ef Hew York City, sagregating 91,749,000, The precive nature 
of ssid aesignemt is unknown to your orater, snd therefore your 
Orater ie unable te attach « copy tuaresi te ite Bill ef Complaint. 
Thereby the said Sarie Lubin beean’ tue legal owner of said funda, 
gubjest to the rights of the ereditors ef Herbert Lubin and her 
ow: creditors. 


"8. and your Grater further reeresente thet therearter 
and om or about the @lst day of June, 1927, the said Surie Lubin, 
pursuant te said cenepiracy between Herself and her husband, ‘erbert 
lubin, s# Dener, @xecuted and delivered te the Ghicage Title and 
Trust Company, a esroeration duly organized and? szieting under and 
by virtue of the laws of the State of Lilineis, with ite chief of-— 
fiee and place ef business in the Gity of Chieage, County ef Ceek, 
and State of illinois, ss Trustee, the Trust Agrewment, scopy of 
woieh ie hereto attached, marked ‘Exhibit A‘ and made @ part khereof.* 


Yueh ef the trust agreament (Szhibit A) aay be stated in a 
general way. 1% describes the property tranaferred to the trustee 
by the domer and the powers and duties of the trustee in respect 
thereto. The second saragreann provides: 


"So long as Herbert Lubin Bugband ef the Senor shall be 
living, said Trustee shail pay over and deliver ic the Donor, out 
ef the net treome derived from the Truet *reperty, the sus of 
$16,000 per annum as and fer the absolute property ef the Donor 
ferever anid ahall pay over and deliver to said Herbert Lubin 
quarterly or eitener in the diserstion of aaid Trustee, the balanee 
ef suck net inesme, as and for the absolute sroperty of the said 
Herbert Lubin forever. 


"¥pom and after the date of the death of said derbert Lubin, 
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eeaid Trustee ohall pay over and deliver unte Smilia lundberg, af 
the city of Cmicago, County of Coek snd State of Tilineis, mother 
ef the Sener, {f she shall be iiving st such time, the sum of 9100 
per week during #ach and every week anid ensubtig suberquent te the 
date of death of said Herbert iubin and prier te the 4ate of the 
death of enid Smilia Lundberg and shell pay over aad deliver o 
hike sum of 2100 per week jointly te Kax Lubin ond Annie Lubin, 
parente of the eanid Aerbert iubin, and to the eurviver ef then, 
af they or the surviver ef them shall be living at such time, 
during each and every week ensuing subsequent te the date ef the 
death of the sald Herbert Lubin and priscr te the date af the death 
of the surviver of said Asx iubin and Annie iubin; srevided new 
ever, that so long ae either kyron 5. lubia oF Sarney Lubin, 
brethers of said ferbert iubis shuil survive, daring the Lifetise 
ei the eurviver of gnid liam Lubin and annie Lubin, the payeente 
hereinahove provided te be sade te said Maz Lubin and Anais Lebin 
enail Ge paid #iteer ta 2044 Byrom A, Lubin or Aarne iubin Tor 
the account of said Bax iutin and Ansie Lubin anp4 the surviver ef 
them and the receipt therefor by either said Syren 5S, Lubin er 
said Barney iwbin shall comstitate a Tull disesarge and sequite 
tance of tae Trustee, to the sximt taeres!. 


"Turing each mid every year ehauing aubsequent to the date 
ef the death of snid Herbert Lubin (if the Boner shali be the eure 
viving wife ef asid Kerbart Lubin) snd prier to the date of the 
death or resarriage of the Poner, the Trustee shall pay over and 
deliver to ¢aid Domer as and fer her abaslute proserty forever, 
quarterly or oftener, in the diseretioen of said Trustee the bal- 
ange of the mat income derived from the Trast Property (amd ine 
eluding the sume sereinabeve previded to be paid te anid Emilia 
Lundberg, afd “ax Lubin and Annie Lubin from and after the date 
eY the reeosetive deaths of the said Emilia Lundberg avd the 
surviver of thea said Max Lubin «4 Annia Lubin, }* 


fae third garagraph relates te the distribution of the areserty in 
ease of the death of Maria Lubin and Serbert Gubin. the fourth 
relates to sentingenit beneficiaries, The Fifth and sixth make 
eertein srovisions in case of tae racarrlage ef Zarie Lubin. Thre 
eOwents aakes certain provisions to take effeet is case of the 
4eath ¢f Sarle Lubin. The eigath provides: 

“Zach and every payment by the Trastes, sither of income 
er principal, to ony beneFiciary Aerounder, sheali be paid, trane- 
ferred, Aelivered an4 eenveyed te Aix or Ker in pereacn and not 
upon any wrliten or verbal order ner upon omy aselanment or 
transfer by seid beneficiary. * 

It ie unnecessary te refer to the provieions eontained in the ninth 
and tents paragraphs, The prayer of the amentet bill is that the 
trast agreement (Exhibit A) “he deolaret null and vold ae te your 
Grater, and that the Ghiesgo Title and Trust Company, Trustee. se 


aforessid, be ordered and directed to pay te your Grator the esid 





ts adhani al tint etns ts¥i fob a Ae nds 
ie Wk ctontttt to of228 ban wdoey saris vagapaitl ta ait tie’ 
QOL% te com edt ,omt? down de Bs By + tfede oda *t. and” 
ei? of @npw adv paivene fae seow TOv5 bre done 

adit ‘he seat tus or age ate mda roa pt si gg Mh gal 9 Aras 
@ toviled bug teve ye gre ere, eigen ee ae ‘te dtaeh 
patted » bath Bas Phi ¢ yaa ate asow is eels mua @Eh. 
meat Le kovivewe eat of bow fiat aay to 2 Ae as 

<emtt Moun fe gatvilt Pury: ny al te eee: bd xo yess 
oié"o siab ait of dannpowiue gaiceme Meow yreve boa, gal ae 
Meech att Xo mn ar2 of Prngs Bn bax oidut ttedtel flag eds Yo Jas 
awed heblyera ge ret kite atdud me@ bias to tovivive ode 7. 
nites > croft oa eh nmol Toddlea as . 


ai 
rake ‘co . 


















fits Bate mis mat bias ta. 


_ Ria ag ag. Yaiasifil. pats way ve 
Sei, eat od Lilita aan 07 abides 
ate "te piab Day af ag Si ee 


ak rte odd Ye webtuatxao th ead of wpbatet Mgeianrak bukit ech 

| dee? vet .addnd seine pee abdud obeei Yo dtseb, oe te pene : 
a ot dtxte hee yar oat te tte tof ten g daopalr wes. ‘o} nodekex 
‘WHE need 9 trell to ogettamues ou) to Shed ate hie | i : 





‘eed te ‘enag &t Soothe wte¥ ot bavial very alettes bexen itd tee 


“rwebtwoty Heeite edt Laldwt afaed Yo diteeb— 


wieanitns to told he Bota? say ¥¢ oe od aie sha aesue fat adie 


natt ,bivg ed Siede ,tebave ted 
“7 cu kab’ searoe ce Wear te kat SRT ci 
wa ) Iapanylone (ite Kogu Tom wens J 
intron Se ga2its ve ns 


dinin ott a bepiataes sree Ivers, ont of telex wt aNehisbompebt a 


od tady ot Fike bebnews, old Yo reyetg oH Lady 
_ twey oF Ba. blev hw tien. hore toeh oe” {a ab titer) 4 
ae ps duint ued shirt kee eteEt epee ho tt, tedy 
biae 9g toles9 «wor of ag of bedoen th dae heen 






a) 
cd 
a) 


gum of $9,721.59, tegether with interest and costs of aald eult 
in which judguent eae obtained,"* 

Complainant contends, in its original brie®, that "under 
the sllegatione in Paragraphe 7 and & ef the Amended BLLL, tae 
gonveyance by Herbert Lubin te Karie Lubin, and the conveyanee in 
trust by karie Lubin to the Chicage Title and Trust Company, eon 
atituted, ae between Herbert iubin ont Barie lubin, one and the 
same transaction. Likewhee, uhder these allegutions, the convey- 
anee from Herbert Lubin to Maric Lubin wae for the purpose ef net 
only defrauding the crediters of Aerbert Lubin, but Karfe Lubin 
‘oresent and future.' therefore, under the allegations of the 
bill, the two conveyances, constituting ene and the same trangage 
tien, so far ae derbert iubin and barie imbin are concerned, vere 
for the pursose of defrauding the erediters of karte Lubin ‘sresent 
and future.'* Defendants stube that they are willing te adopt, for 
the purveses of this appeal, *the contention of the sesplainent thet 
the tranefer of funds from Herbert iubin to Karie Lubin snd from her 
to the Ghieago Title and Trust Gemcpany, as Trustee, constituted an 
entire and indivisible traneaastien ani beeame in fact o transfer 
from Herbert Lutin direetiy to Chicage Title and Trust Company, as 
Fruetes, Upen that eseumptien se may regard Zarie Llubin's partici-~ 
pation in the transaction in the nature ef a conduit through which 
the funds easeed.” It wlll be noted toast while the comelainant 
eontends that the conveyance from Herbert Lubin to varie Lubin, 
and from her to the Chicage Title and Trust Company, as trustee, 
was “one and the same transaction,* it does net ask that the sesign- 
ment from Herbert Lubin of the funda in the Sesbeard National Bank, 
of Kew York, to Harie iubin be volded, but merely esecke to have the 
property invelved reveat in Marie Lubin #6 that it may beeome avali- 
able for the satisfaction ef compluimantte judgment. in ite original 
brief complainant justified thie povition usen the grownd that Karle 
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iubin is estepped from claiming, as to complainant, that the grop- 
erty, the subject matter of the trust, is net her property, bat in 
ite reply brief it abandene thie theory of estoppel. 

The amended bill aslleges that the Judguent wae obtained 
five years after the creation of tae trust, but is silent as te 
when the indebtedness, upen whieh the judgment was baged, was in» 
curred, tut complaimant eoneedes tist 16 was subsequent to the 
ereation ef the trust. fe are oi tie opinien taat under the facta 
alleged in the amended 6112 the creation ef the trust in question 
was not fraudulent a6 te coxipisinant, = subsequent erediter, and 
that therefore tne action of the chaneelier in dissiesing the 
ank ve Coudin, 
343 Ini. 430, oud cases cited therein; Chicage Dolly Jere ts. wv, 
Siegel, 212 Ill. 617, 620; Jones vy, cliften, LOL &. &. 225; Eebride 
Vv. Bortseh, 33 Fed. (24) 797.) 

in the reply brief ef ceuplainant it states tact we may 


amended bill waa justified. (dee Rational cit 





ignere ail allegations of fraud comtained in the asended bill; thet 
the trust eréated by Burie Lubin ia in the nature of a soondthrift 
trust for ker benefit, in part, aid as to sues part is vweid as te 
complainant, o subsequent erediteor, regardless ef the intent of 
Marie Lubin in ereating the trust, and ecomplaimant agske as to ree 
gard the amended bill as em attack upon a spendthrift truss. In 
reesense to thie mew position ef complainant defendants state that 
the amended bill ie set predicated upen a conetruction of the 
ependthrift trust prevision of the trust, ner #as there prayer 
im the amended bill te reach the income of Hrs, Lubin under the 
alleged ependthrift trust; thai tne amended bili was predisated 
solely upen the theery teat the establishment of the trust iteelf 
was a fraud on future creditors, whieh entitled eemplainant te 
Yeach the corpus of the estate. Defendantes' interpretation of the 
amended bill is undoubtedly eerrect, indeed, eompiainant, in its 
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eFiginal brief, stated that the income of Barie Lubin in the trast 
fund was not subjest to the payment of her debte “unless there vas 
fraud, real or econetructive, in the execution of the Trust agree 
ment.* if the amended bill were oan attack woor a apendtirift 
truest an aliegation eof fraudulent intent would not be necessary, 

Ye are aware of the well setablished rule that a doner 
eammet, even in juriadictions where spmdthrift traste are al. 
lowed, so daiapese of his sreeerty for his om uae, banefit, or 
suppert, ag te put it beyond the reacs of lisbility for hie future 
@ebta. (See 265 8. G, L. mp. 365; 26 Am, & ing. Bney. of Law (2 e4.) 


Re 147, par. BG; G68 ©. J, BBM-46, ane. 27; Becaigan 









ui, 110 Ya, 918; Jaméson vy. 
a0? S, We 768; Hoxbeg vy. Unow, 245 


th, 149 “a. 844; Jsekeon v. Von 3 





156 Kass. 342.) Meny other eases to the same af'feet might be eited 
4f it were necessary. If the complainant wishes te reach the in- 
terest Marie Lubin reserved te heraelf in the trast it hoe the 
undoubted right te ¢6 #6 by filling « preper blil. 
The decree of the Cirenit court ef Ceek county is affirmed, 
APPIREED, 


Sullivan, ?. J. and Gridiey, J., soneur. 
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THs WAITCOME LOCOMOTIVE COMPANY, } ee 
& corporstion, ) APPRAL FROM /UPa@IOR 
Appellant » ) ; 7 
) GOURT, cooM coUuNTY. 
Va ; % 
WILLIAM Ge WHITCOUB, ‘ TA TA 2 


| Me JUSTICR ACAMLAN SELIVERED THE OPIMIOW oF YHE com, 


The “hitcemb Locemctive Company, a corporation, sued 
Giliiom 0. Yhiteomb in aveumpoit.  Dlsimtiff elaime that defendant 
in indebted to it im the sum of $13,902.42 for moneys of the Geo. 
D, “hitecmb) Company withdraen by defendant for hia serscnal wee 
while he waa president of thet company. m Wareh By 1931, « 
voluntary petition in baskruptey was filed in betalf of the Geo. 
Be Whitcomb Company (hereinsfter alec enlled the Compeny), purauant 
to @ resolution ef the directare, and the Company wae adjudged a 
bankrupt om that dnte and Henry (. Varner beeame trustee in penke 
ruptey for it pursuant to ordere entered in the United tates 
Distriet Court fer the Horthern Distriet of Ullimele, eastern 
Division. The trustee solé, anaigned ond traneferreé the eseete 
of the Company te The Uhitecmh Locomotive Company, plaintiff. 
Ameng the aseetea wo gold waa the claim of the Company aguinst 
defendant, «hieh eleim forms the bacia ef the inatent suit, plain- 
tiff suing as the assignee of the truatee im baukruptey. A jury 
returned a werdiet finding tae iasuee for dofendunt amd plaintiff 
hae appealed from a judgment entered upon the verdict. 

Om duly 6, 1931, defendent filei a ples of nom aseumpsit 
and on Lecewber 12, 1932, the day before the trial camneneed, the 
trinl court allowed defendant to file, instanter, 2 notice of set-oFf 
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Wider the general issue and an aflidavit of merits im suppert 
thereof, The neties epecified three items a! set-orf aga inet 
plaintiff. Pisintire conesdes that the firet item was a proper 
subject of seteors but insists thas the evidence dees not suppert 
ite the seeond item ie a elaim for 9 9834.36, Popresenting the 
balance of salary alleged to be due cefendont from the angen 

for the period from Hargh S» 1921, tie Gate of the Voluntary 
Petition in benkruptey, to Degembex Sl, 1951» purewent to a ceriain 
Gontraect of CMployment entered inte Between the bonrd of tiireecterg 
of the Company and defendant whereby the beard Served to gay ap 
Salary te defendant the oum of Si2,COO per Yeur, and thet defendant 
received for the year L951 429166.68 in payment t Haren 5, leaving 
the anid balanee due him aS above stated. The motion te file thig 
item of the set-orr Wis allowed, over the objection of pleimtire, 
item three is 2 claim for the eum of $12,222 ,0¢ whieh, it is 
nileged, repreaents the amount of « ducgment secured on SURG Be 
1931, by the Sochelle Trust & Gavings Bank against defendant and 
ene Carl Heim, in the Girewit cours of “ge county, whieh Jie gment » 


it ie wllegeés wou jaken on a Motes Usted December Sy 19O, exeouted 


by “hitecmb Comtra<ting Company and Card Heim of which note 
Gefendant and Heim were suarantera fer the aecommedation of She 
Companys that the Company received the Money OR the note but failed 
to poy seme nt maturity, whereupon judgment won token by the Kecholle 
Trust 2A Savings Bank, ae the helder ef the motes ecuinet Heim and 
Gefendants ae above ctated. 

Plaintiff states ite theery as follewe: “the terendent for 
many years vhile president of the G@oe Ds hiteamd ohpany had maine 
tained a personal Secount on the evmpany' s beoke, on which he was 
eredited with various moneys, such ax wiloty, amd wag Likewise debited 


} with moneys received by him or otherwise expended by the company for 
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hie us@s Om May 3, 192%, the defeudeat'y account wos oredited 
with $10,840 caghe “hen the books of the Company were sudited 
in February, 1921, just prior to the bankruptey, thie eredit was 
removed fram the sceount and a corresponding ¢obit wag entered on 
the account, as of lecember 409 19300 It ie the phaintiff's 
theory that the reversal of this item wae Justified ineeaach ae 
the original eredit of 910,440 vancelled sorrespending cebtte on 
the account, which debite represented compemy moneys actually reeetved 
by the cefenden: fer which he showld have accounteds and further, 
the eredit of 010,840 wns merely a credit of moneys mot paid by 
¢efendant but sctually belonging te the Geo. be Yhiteem company 
heving been preeured om a comparry nete. Consecuenily #he oredit 
@f (209840 ehould nover have been allowede If the eredit of 
$10,846 remained im the seccount, the finel and undisputed balance 
@ue from the defendant to the eccmpany wae (3,063.48, But if the 
eredit 6f $10,840 was removed from the cecownt, aa the plaissiff 
insisted it should be, then the fimei bolamee due from the defendant 
to the company, and therefore to the olaintiff as asaignee of the 
company, Wee $15,905.48. Yor thie ssaunt uit wa drought.* 
Plaintiff eontenda tunt the Company 4i¢ met release ite clais 
againet defendants 

tefendant states hia theory as follews: “the defendant's 
theory of the eaat is that defendant wos net indebted to the Geoe De 
Uhiteomb Co. im amy eum of money whatseever} that plaintiff ug 
newignee of the trustee in bankruptey of the Gea. f. “hitcomb Gos 
hed mo greater rights than the Geo. J+ "hiteomb Coe had, and that, 
therefore, defendant was wot indebted te the plaintiffs that ae eB 
matter ef fact the Geos oo “hiteomy Co» was ingebted to the defendant 
in the cum of €9,933035 representing the balance of salary cue him 
from the Geos vs YRiteomd Coos av well ae the sum of 7815.50 for 


moneys had and receive: being the proceeds of 100 shares of 
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Baytheen eteek belonging to the cofendantel 

Plaintiff ie justified in contending that in order te 
reach @ verdict for defemiocnt the jury must have considercd items 
two and three of the seteoff. the second item of che seteore 
Wae for salary claimed by defendant te be duc him for the balance 
of the year 1931, after the bankruptey of the Company on Boreh Be 
19Sle efendent was employed by the Compony, as President, under 
& Teaclutien séocpted by the board af direciere in Pebrucry, LORS, 
fer « period of one year, or until Bic cuecessor should be eleeted, 
or until the further erder of the boord, ai GLa,O0 per years 
Without any further resolution of the bourd he served uo precident 
during 1¥2¥ and 193¢, and umtil Meroh &, L931, he date when the 
Company woe adjudicated a bankrupt. Hie necount wae eredites with 
aslery ot 1,000 a month for Januery and Februsry, 1941, avd with 
4166.64 for salary from Karen 1 to Moreh 5S, 1931. Ke was paid 
me galery by the Company efter the last date. 

The following instruction, ziven te the jury «% the 
instenee of defendant (defendant's Noe 4), gives the theory upon 
which defendant's claim, uncer item t=e, in baneds 

: "the Sours instructs the ~~ that if you believe irom 
a preponderanee of the evidener that the defendants, “« Ss “Mi teduil, 
wae the duly elected president of the Gene Oe “hiteomd Company for 
the year 10231 anc that it wae agreed by and between the defendant 
%e Ce Uhiteamb, and the wnid Geos “+ “hitcomb Compan 


20 
through ite beard ef direetora, that the Geos )« “hitoomh Company 
pay the defendent a salary ae president of sald Settee “Bi teams 


Gompany of $12,000 per year, beginnings, to-wit, Janggry 1, i551 
amd ending om,» to-wit, Secember 31, 1951, amc unt er order 
ef the beara of directors, and if you further believe from the 


evidence that the defendant performed ali of Bie cuties as 
president of exid corporntian, antil, Sowwit, Bareh Se 2951, and 
that on or sbout said date the said Geoe + “hitcemb : filed 
its voluntary petition in bankruptey im the United states Dintriet 
Court for the Forthern District ef Hliimeia, “esters ah and 
Was OM, to-wit, Moreh S» 1931, duly a¢judiented & bakes 

That tho anid Geos 2+ mitcomb Company thereby prevented asd 
defendant from continuing to age stl ae -< a0 Wrteee a0 A! . 

: and that the de eae ® ea Fe 
<1 oorPetiling $0 perform hin agreement om his eb yt 
performed, and that eaié Geos + ee ag Company, Boi‘ $e bs 
defendant, salary only to and ineludin ren 6S, 
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wum of $29166.65, then you are instructed that the defendant was 
entitled to vegeive from the Geo. De “hitcoms Campany the eum of 
$12,060 Legs the sum of $29166.65 theretofere paid to ihe cefenda 
fete 
* 

ur 





ané less such oum, if «ny, you believe from the evidenee the 
Hed» OF it by réneonavle diligence nave earned, subseg 


eh BEE pe D 09 ~ GCOMOGL oh g wee x 
eiructec thai the defendant ia entitled ta aet off sueh aum, if 


any, as againgt auch amount, if any, you say find from the evidenee 
there be due from the defendant to the plaintiff.* 
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Plaintiff contends thet “the court committed reversible 
error in permitcimg the filing ef the seteoff for supposed antieipatery 
breach of ‘hiteomb's contract of cmpleyment as president of the cer- 
poration, amd tm allowing the set-off te ga to the jury,* and in 
giving te the jury deferdent's ingtruetian mumber four. 

Tt ie eetties Athat if a seteoff ia improper, the court 
should cither etrike it from the files upon motion (Duncan Lumber 
Soe Ve imonard Lumber Coe, B32 Till. Add, 106) or exchude 012 
evidence on it upon objeetion made (Higpie vs. dust, 211 [lis 533). 
In the instant ease both forme ef chjeetion were made by plaintiff 
ané @n¢h was overruled by the court. Im iunegan Lumber Sos ve 


Leonard lamber Cos, supra, the court said (pps lié-7)2 


“Gur eatatute (Uehill's State 192375 chape Liv, sete 475 pe 
19465), authorizes a defendant ‘heving claims or demande sgsinst the 
plaintiff in eueh netion,® to plesd the same, @ie. Thet statute hag 
been construed in nusorous cases by this court te mot autherize 
unliquidated dawsages ariging out of 2 goniraet, not eomnected with 
the subject matter of the pininiiif's suit, to be set off egainat 
the plaintiff's claim. (Hawks ve Lemis, 3 Gilm. 2273; argeant ve 
Be LLogE Perory oat paer, 428 Thle GOCE Rgoeisom Ve 






eff claima fer unliquidated damages growing out of transactions net 
connected with the transsetien eued om. (Lungnn Lumber Sos v- 


Leonard Lumber Go+, supra.) Im boherty v+ Se) 
Ills 128, the eourt said (p. 132)s 


*It ig well settled that in nig = aeeeret is tl 
ehar without cause before hia term ci employmen o €z a 
and ag — paid in fall i the time when he ia diccharged, 
he may treat the contrcact of hiring as continuing and br an 
netion for a breach of the contract of employment against his 
employer for ¢ischarging him, ane if the suit is not commenced, 
or if commenced before but net tried, until his term of employment 
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the eourt said yp 430) 9 


“where an employer ig wrongfully discharged ana brits 
an action for breech ef conterset after his term of employment 
expired, he may recover the contract price, deve whet he 
ba rned SF £8: casnapie ppltenge 22 goude have earned. jee 
Weent wubse o Ble dis + wsoherty Ve Sehippes & 
nis "ise ye ect eH fale) 


It will be noticed that defendunt’s instruction number four ia Based 
upon the theory that 1% was fer the jury te deeiée chat selendant did 







@ara oF could have warned im other employment during the perted fer 
whieh he elaime damages, Defendant, in the inetons cage, could net 
have Brought an aetion of debt, and sbeebliatus secumpsls could not 
have been maintained, and it woe necesenry for him to declare 
specially om the slieged Bremeh cf contract. (‘ee Trustees of | 
felélere! Orphang' Home ve Sheffer, 63 Tlie 243.) ‘The text in 
éetermining whether the claim ie sufficiently Licuigeted to be a 
proper claim under indebitetus a¢ 
the sum iz certain or iv expable ef being yendily reduced to a 
otrtainty. (The People wel eo 274 ile GBT, 646.) The claka 
in the inetont ense ig mot fer aslary earned, beoouse it te oad thed 





umipait or of seteoff te whether 





that defendant woo paid for oli services aviusliy rendered, but che 
item in question ia fur demagea for om alleged breach af contract. 
ve find mo merit im the contention of defendant thet the seteot? 
aroge out of the same transaction upon wnieh plaintiff sues. 
Plaintiff sues te recover moneys belenzing to i4 whieh it ¢lis ime 
éefendant taproverly reeeivec. Defendant alee eontends that the 
Clsim ig liquidated becnuse bad ke brought an original setion for 
the alleged breach of contract the compensation ngreed upon woule 
be prima focle the mencure of damages and the burden would be upom 
——__ 


the Company to prove what the employes earned oF might have earned 
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-e 
after the diseharge, but this principle of law has no spplieatia 
to the question under conmsiderstion. icfendant alee contends that 
his right ef set~off arises under section 14 (¢ehe 110) of the 
fractioe aet, which previde: thet in ony sult brought by an 
aesignee Gf « chose im action, not megoticble, "there shall be 
allewed all just aet-offs, diccoounts and defenses, not only ageinat 
the plaintiff, but alze against the aecigner or sesiqnors, before 
notice of such assignment shell ee given to the defendent,” and 
éefendant argues “that Seetion 14 of the Pructice .et which governs 
the right of seteeff im thie ence, ia much wore Liberal in ite 
provisions then Gvetiom 47, gsuprae There ie no limitation that 
the right of set-off whall be confined te a suit upon = contract, 
either exprees or tmplicc, ami 16 expressly prevides thet ‘there 
ghali de aliewed all just set~«offe, discounts ané ¢efeneesg’” and 
defendant further argues “that the eleim of the defenéant herein 
wae properly seliewed as a just set-off, discount amd defense uncer 
Seetion 18, irrespective of whether or not it wes liquidated or 
wunlicguidateds or arose out of the same subjeet matter as plaimiiff's 
auite® There ig mo merit im this contention. Geetion 15 is mot 
intended to give a defendant greater rights of set-off against an 
assignee than he would have had against the ageigner, bul the 
ebject of the section is te allew a person cued by on ascignee the 
seme right ef set-off a6 if be bad been sued by the aaelgnors thus 
preventing the degtruction of o Walid set-off by « mere ascignment. 

We are satiefied that the claim eet up im ttem two was 
one for wiliquidated dameges, and that the trial court erred in 
mot atviking the item from the flies, in allowing evidence bearing 
upon the some, and im giving the inetruction in queetiome 

Plaintiff aleo argues that under the facts the board 
of directors of the Company, at the time they voted te file a 
voluntury petition im bonkruptey, had the undoubted right to 





dhe 
mhiontiqne ot vat wal Yo elatentag elt? sue egrndondh ons ‘190% 
ante wbemenon ends sruo bee T : aod wo dkmBeD eo brae nobdaouy ote ‘oa 
edi (oxe esto) 8 mer sese se swutte Yess9s wo dighs ota 
Re ww adgwoud ‘She une mi dul ambi veg, sozae toe soltann? 
of Lintts press” eaddatsogem don week tage a seers a de esnennnd 
danione eine dom gavansiot bay utinoots aetho-doa, dank Lia” ei cs 
owoted aetonyison to Thiyives att funtepa eoke doe titstiate, a 
Sitka *, dnahee bob ee OF naetp oe Kivate suoumigt vod Hoere Ye ‘eottin 
dexoven Hblnw d6) sofdbnke’ cae’ te ek wubsode' thas’ boagio daabuoted 
at ni exedil exom doom ot yeucn ede wi Yre-den te kya ie 
‘gndld wnldodiadi om et oral igo “tb mol dose ‘masid aobeivor 
‘Ol gemkdieoe io ogy thwe a od boutinos o@ Kkads Fo-tae te ‘tag ot 
‘exe’? daft eostverq Youwryas i: paw «Dod dal ve sactqne it's 
bes *" geonvotsd dan atuvonntt qatto<doe sant, tie bewelie oe Staite 
_— Tiahive ty ete te ® thao wale ‘ate wougte wetter a ake 















ta tanhige $te-Hoa 26 editgts sonia smabaetet 2 orta of dbdatans 


ome gard es “eat feat ape ‘het ove btu ast t ahs oad 





saw od most mt qe son mist wad tend bottaldas one da _ maqOR 
Ni ne t's ncaa 
eaktvod eonnsive gulwolte mi gxolit out? ious most ods ‘pantie 9 aes 
itn Saray wee tol Sowstont este priviy amt loa voane ie 


Steed sh avont of¢ xobaw dadd sourte ote eb seck ee at 
‘@ OSE% 08 beter Kael aad od 30 om uu aa” ig oe tt 





oF dignity Syed 3 diazes ever ale buat ie age ee rr ae 





“Be 


change or sbolish the splary of the presidunt, and that the theory 
of defendant, ae stated in his instruction maber four, that by - 
the filing of the petition ané the adjudication in benkrugtey the 
Company “prevented said Géfendant from continuing ts perform bie 
@uties se president ef asié corporation" and that therefore he esa 
entitlec ta reeover damages, in not tenable. Rile this conten- 
tion is argued with great foree, we éo not deem it necessory te 
pases upon the sume. 

Plaintiff eontende: “She court eumaitted reversible 
errer in permitting the defense that Kitcemb wae released by 
Heim’s aacwaption of hie obligations and sles erred in presenting 
such defenge in Instruction Noe le” Sefendnmt'e instruetion mumber 


ome reat aw felicws:t 


"fhe Court imetruets the jury that ewen if you believe 
from the evidence thet the defendant's aecount with the Geoe« Te 
Shiteomb © ny Wage spyarently erecited with the cum of 91%,840 
and that said money belonged to the Gees oo “hiteamss Company, 
nevertheless if you alec believe frem the evidenee that Carl He im 
agrees te seeume and did gasume and agree te pay anid sum of 
$10,849 to the Geos Te “hitcowb Company, ami that said Cari He im 
did thereafter execute and deliver te the Geos + “hitcomb Company 
his promissory note therefor and if you further believe from the 
evidence that said company accepted anc retaine: aed promissory 
note and thaé said company release the defendant from any 
obligation to the company for enid eum of 010,840, then you are 
instructed thet the slaintiff eannet recover from the defendant 
anid gue of 610,846 oe aforesaid.“ 


4g this esse may be tried again, we refrain from snalyzing and 
commenting upon the facte and clrewnetaneces hearing upon the 
eubjoct watter of the aforesaid imetruetion, although we have 
pronowneed views in referenee te the seme. ft lu neeescary for 
un to atate, however, that the giving of the above instruction, 
under the evidence, wou highly impreper. Heim was the vice-presiéent 
and treasurer of the Company and the evidence elearly shows that 


he and dufendant engaged in a joint venture for personal 
gain im the sioek market, during the course - whieh ey 
funds and Company eres its were used> vhen defendant 


ims 
necepted, from Heim, Company checks in payment ef Be 
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personal indebtedness to defendant, a fundamental principle of 

lew deelarea that cefendant beeome Liable to the eorporetion fer 

the proceeds of the cheeks, ani tne later asqumaption ef cefendant's 
wnid cbligstion to the Company by Heim, arranged between these two 
officers, could not relieve defendant from hig personal Lisbility 

te the corperniion. 1) is hardly seceegsary to estate that these 

two officers, whese interest im the alleged novation ox cubatitution 
was of a purely pergomel cature, could not bind the cerperntian 

by an understanding between ikemeelves aad by Bookkeeping methods 

in furtherance of thet underatanding. There was ne proof thet the 
officers of the Jompeny, ceide fram Reim and defendant, were parties 
to the alleged novation or substitution and yet defendant's inetruction 
Mumber one iz eo worded that it “ould permit the jury to aecume 

from the conduct of Meim ami defemiant that the Jompany thereby 
eoneented to the alleged novation or substitution and that therefore 
éefendont was released from his obligation te the Company, The giving 
ef this instruction constituted reversible error. 

Plaintiff eomtends that the verdiet of the juxy is 
manifestiy against the scight of the eridence. e are in entire 
aecoré with thig contention.  “laintiff further contends thet we 
ahoald reverse the judgwent and ester judgment here for plaimiiff, 
sfter a onreful consideration of thia contention we have reaghed 
the conelusion thet the tause shovld be remanded. 

The judgment ef the Cuperter eeurti of Couk county te 
reversed ané the ¢ause is remunded for further proesedings aot 


incengistent with thia opinion. 
REVEPIRS AND RAMAN De 


Sallivany fe dey and Cridley, Jo, concurs 
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AT A TERM OF THE APPEELATE CO 
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Begun and held at Ottawa, on Tuesday, thé sixth day of February, in 
the year of our Lord one thousand nine hundred and thirty-four, 
within and for the Second District of the State of Illinois: 


Present-- The Hon. FRED G. WOLFE, Presiding Justice. 


Hon. FRANKLIN R. DOVE, Justice. 


Hon. BLAINE HUFFMAN, Justice. 
Fae a oa ae @ Lh © WW rd 1 


JUSTUS L. JOHNSON, Clerk. 


E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
APR 25 1934 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8690 Agenda No. 2. 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


<2 ae coe 


February Term, A.D. 1954. 


The People of the State of 
Illinois, 

Defendant in irror 

Writ of Error to the County 
VS. Court of Lake County. 

James Ryan and John Twohig, 

Plaintiffs in Error. 
DOVE, Jd. 


A jury in the County Court of Lake County found plaintiffs 
in error guilty of removing the manufacturer's serial number on 
an Automatic Remingtm rifle, as charged in an Information there- 
tofore filed in that court, After denying motions for a new 
trial and in arrest of judgnent, each defendant was, by the cuurt, 
sentenced to the Illinois State Farm at Vandalia, to serve ninety 
days and to pay a fine of $100.00. To review this judgment, each 
defendant sued out this Writ of Error and contends that the verdict 
is contrary to the evidence, that the trial court erroneously in- 
structed the jury and that their motion for a new trial should 
have been granted on the ground of newly discovered evidence. 

The evidence discloses that about four o'clock in the afternoon 
of April 25, 1933, plaintiffs in error were in an automobile and 
drove through the Village of Wauconda on Route 176, At the inter- 
section of Route 80, there was a stop sign which they passed 
unheeded. <A highway police officer overtook them and placed them 
under arrest. At that time Ryan was driving and Two_hig was sitting 
in the rear seat of the automobile and an Automatic high-powered 
Remington rifle, Model 8, was on the floor at Twohig's feet. It 


was loaded with five dum dum bullets and an identifying manufacturer's 
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serial number was completely obliterated. Both were drunk and 
in reply to a question by the officer as to what they were doing 
with the rifle, said they were hunting pheasants. Plaintiffs 
in error thereupon assaulted the officer, attempted to run over 
him with their automobile in their emdeavor to escape, and it 
was only after a ten mile chase over a gravel road at a rapid 
rate of spped, approximately 70 miles per hour, that they were 
re-captured. 

Counsel for plaintiffs in error insist that the People in 
this case relied upon the provision of the Statute to the effect 
that possession of a firearm upon which a number has been defaced 
is prima facie evidence that the person in whose possession the 
gun is found has made the alteration and inasmuch as both defendants 
denied that they obliterated the number, this presumption was thereby 
overcome and the court should have directed a verdict in their favor. 
Plaintiffs in error did testify in their own behalf. Mr. Ryan 
testified that he was driving the car; that he first saw the gun 
in the office of the Justice of the Peace in Wauconda after his 
arrest; that it was not his gun and he did not know whose it was 
and that he did not remove or obliterate any number therefram. 
Mr. Twohig testified that he did not see the gun in the car the 
day he was arrested or know it was there, but that he first saw 
it at Wauconda after his arrest. He admitted that he attempted 
there to hide it under his coat, but said he was drunk and was 
acting in fun at the time. He likewise testified that he did 
not remove or obliterate any number thereon. Whether or not this 
presumption that the defendants, in whose possession this gun Was 
fourid, altered the number thereon, was overcame by the evidence 
was a question of fact for the jury to determine and its verdict 
indicates that the jury refused to accept the testimony of either 
defendant ani we are unable to say they were not warranted in so 


doing. While each defendant, on the trial, testified that he did 
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not know the gun was in the car and that the first time he saw 

it was in Wauconda after his arrest, it was also in evidence that 
when questioned at the time of their arrest, by the officer who 
made the arrest, they did not deny the ownership of the gun but 
stated that they had it for the purpose of hunting pheasants. 

It is true they were drunk, but they were sober enough to under- 
stand they were being arrested and they endeavored to effectuate 

an escape. The jury were the judges of the facts in this case and 
the credibility of the witmesses and unless there appears fram all 
the evidence a reasonable doubt of the guilt of the defendants, 

the jury were warranted in finding them guilty. There was no error 
in refusing to direct a verdict of not guilty for the defendants, 
nor can it be said that the verdict is contrary to the weight of 
the evidence, 

It is next contended that the court erred in giving instruction 
number nine, which embodied the statutory definition of an accessory 
and then concluded "and if the jury find fram the evidence, beyond 
a reasonable doubt, that the defendant, James Ryan, did aid, abet, 
assist, advise or encourage the perpetration of the crime as charged 
in the information, then the jury are justified in finding said 
defendant guilty." Counsel admits that this instruction has been 
approved in People v. Nowicki, 330 111. 381, but insist that it 
was error to give it because it names James Ryan, and by so doing 
assumes that the erime was committed by Twohig. According to the 
testimony of the highway officers, the gun was at the feet of Twohig 
in the car which Ryan was driving. Under all the evidence and facts 
and circumstances in evidence, we do not believe that this instruction 
is subject to the criticism directed against it and the court did 
not err in giving it. The People v. Arbuthnot, 355 Ill. 577. 

The instruction upon circumstantial evidence properly stated 
the law as counsel for plaintiffs in error concede and it is not 


pointed out in what particular it could have been misleading to 
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the jury. Instruction number eight told the jury that flight of 
a defendant soon after the commission of an offense is to be 
considered by the jury with the other evidence in the case in 
determining the question of guilt. Counsel for plaintiffs in 
error say there was no flight shown after the commission of the 
erime charged in this information. The evidence, however, is that 
after the officer placed plaintiffs in error under arrest and 
had had the conversation about the gun and took possession of 
it that then plaintiffs in error sought to escape. There was 
no error in giving this instruction. People v. White, 3$1 Ill. 356. 

Instruetion number seven is as follows: "The court im tructs 
you in the language of the Statute, that no person shall change, 
alter, remove or obliterate the name of the maker, model, manufactur- 
er's number or other mark of identification on any firearm. Possess-= 
ion of any firearm upon which any such mark shall have been changed, 
altered, removed or obliterated, shall be prima facie evidence that 
the possessor has changed, altered, removed or obliterated the same." 
Counsel for plaintiffs in error insists that this instruction defines 
more than one offense and by not including any definition or meaning 
of the words 'prim facie', it would be likely to confuse and mis- 
lead the jury. The use of the words 'prima facie’ in instructi ons 
has frequently been condemned. People v. MeCurrie, 337 Ill. 290: 
People v. Sikes, 328 Ill. 64: Grosh v. Acom, 525 Ill. 474: Johnson 
v. Pendergast, 308 Ill. 255: People v. Tate, 316 Ill. 52 and 
Riddle v. Mansager, 254 Ill. App. 68, In People v. Beck, 505 Ill. 
595, however, an instruction using these words was approved, and 
while this instruction does define more than one offense, it is 
in the language of the Statute and in our opinion no reversible 
error was committed in giving this instruction. 

In support of plaintiffs in error's motion for a new trial, 
the affidavit of Lillian Ryan and Wm. Scott Stewart, the attorney 
representing plaintiffs in error,was submitted to the Court. In 
her affidavit, Miss Ryan stated that shortly after the arrest of 


her brother, she visited Wauconda and the surrounding territory and 
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made inquiry of various persons in an endeavor to learn the move- 
ments of her brother during the day of his arrest. That her brother 
had informed her that at the time of his arrest, he was so drunk 

that he had no recollection of the places he visited except that 

he remembered going to several road houses and drank beer and whiskey 
therein, That following his conviction by the jury on May 25, 1955, 
the Chicago American, on the following day, carried a news article 
concerning the trial and at noon on that day she received a telephone 
call from someone who refused to give his name, advising her that 

the rifle which was offered and admitted in evidence upon the trial 
of this cause, had been purchased from Hibbard, Spencer and Bartlett, 
wholesale hardware dealers in Chicago, some years before. Thah an 
examination of the gun would disclose that it also had sergal numbers 
on the inside, and that from these the name of the person who owned 
the gun at the time the outside serial number was removed could be 
ascertained, as the then ower had taken the gun to a gunsmith for 
repairs, but that affiant had been unable to locate this gunsmith 
but coneluded that if she was given an oppatmity to run down this 
informatio, she would be in a position to prove that the numbers 

on this gun had been removed a long time prior to the time that the 
law under which this Infomation was drawn went into effect. Mr. 
Stewart, in his affidavit, stated that on May 26, 1935, as soon as 

he received the information contained in the affidavit of Miss Ryan, 
he immediately got in touch with Mr. Setchel, a gun expert in the 
employ of Hibbard, Spencer and Bartlett Company and was informed 

that his company hed discontinued keeping any record of any serial 
numbers of guns similar to the one od fered in evidence in this case 
and had no record of the purchase of any rifle similar to the one 
involved. In this affidavit Mr. Stewart states that Mr. Setchel 
explained to him the manner in which serial numbers were placed 
inside of guns of this model and thereafter affiant went to Waukegan 
and in the wesence of the State's Attorney inspected the gun and 


found that it bore on the inside in two places and also stamped on tke 
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af the stock, serial No. 64523. That affiant thereupon wired the 
manufacturers at Bridgeport, Connecticut, requesting the name 

of the dealer and date of sale of this gun as shown by the records 
of that Company, but was informed by the company that it lad not 
kept such a record for several years. By this affidavit it also 
appears that Mr. Stewart was not affarded an opportunity of 
examining the gun prior to the trial. 

The only suggestion made by counsel in connection with the 
showing made by plaintiffs in error for a new trial on the gound 
of newly discovered evidence is that the witness for the People 
who testified that the serial number of this gun did not appear 
on the inside of this model was mistaken, as the subsequent 
examination of the gun demonstrated. Neither this fact or any 
other matter contained in the affidavits of Lillian Ryan a@ 
plaintiffs in error's distinguished counsel would have warranted 
the trial cow t in awarding a new trial. 

This record is free from reversible error and the judgment 
of the County Court of Lake County is affirmed. 
JUDGMENT AFFIRMED. 
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SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 


STATE OF ILLINOIS, 

SS. 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court. at Ottawa. this day of 





in the year of our Lord one thousand nine 





hundred and thirty- 
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day of February, in 





Begun and held at Ottawa, on Tuesday, ) e 
| the year of our Lord one thousand nine hundred and thirty-four, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. ZTATA. Ge e 
7 = 


E. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
APk 25 1934 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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"Gen. No. 8707 Agenda No. 5 
In the Appellate Court of Illinois 
Second District 
4 February Term, A. D. 1934 
- John H. Rusch, Receiver of the 
First National Bank of Polo, 
j Appellee, 
VS. Appeal from the Circuit Court of 
Ray D. Hedrick, Administrator of Ogle County 
_ the Estate of Martha C, Hedrick, 
deceased, 


Appellant, 


DOVE-J, 

Prior to April 2, 1930, Ross R, Hedrick was indebted to the 
_ Exchange National Bank of Polo, Illinois in the sum of $9,250.00, 
and on that date, as evidencing said indebtedness, he executed and 
delivered to said bank four notes, each dated April 2, 1950, one 
| for $6,000.00, one for $1,500.00, one for $1,000.00 and one for 
' $750.00. On May 19, 1930 the $1,500.00 note and the $750.00 note 
; were combined and 2 renewal note taken for $2,250.00, and this note 
Was executed by Ross Hedrick and his mother, Martha ¢. Hedrick, and 
@éelivered to and accepted by the bank. Subsequently, Martha Hed- 
Tick executed and delivered to the Exchange National Bank of Polo, 

Illinois the following instrument, viz: 
"Guaranty to Benk July 3, 1930 

fo the Exchange National Bank 
Polo, Illinois 
Gentlemens: 

In consideration that you will make advancements 
from time to time to Ross R. Hedrick, I hereby 
guarantee the payment of any future balance that may 
be due to you from said Ross R. Hedrick on account of 
Notes, bills, loans, payments or advancements, grow- 
ing out of financial transactions whereby the said 
Ross R. Hedrick shall become indebted to you. I also 


guarantee payment of notes now owed to you by said 
Ross R. Hedrick in the amount of $9,250.00. 
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It is understood, however, that my liability under 
this agreement shall not exceed $9,250.00 Dollars and 
that it shall continue only for a period of two years 
from the date of this instrument. 

MARTHA C. HEDRICK 
ROSS H. HEDRICK 
Witness" 

On July 5, 1930, Ross Hedrick renewed his $1,000.00 note and 
on October 3, 1930 he again renewed it, delivering the renewal notes 
to the Exchange National Bank. On August 26, 1930, the $6,000.00 
note was renewed by Ross Hedrick and these instruments and the 
$2250.00 note executed by Ross Hedrick and his mother Martha Cc. 
Hedrick upon which his mother had paid $750.00 on October 9, 1930 
were held by the Exchange Natkonal Bank of Polo when it went into 
liquidation prior to October 20, 1930. Subsequently The First 
National Bank of Polo, Illinois was organized, and on October 20, 
1930 some of the assets of the Exchange National Bank were, for a 
valuable consideration, duly assigned and transferred by the Exchange 


— 


Netional Bank to the First National Bank of Polo. A mong the 


— 


assets so assigned were these notes of Ross Hedrick and his mother 
and this instrument of guaranty dated July 2, 1950. On February 28, 
1931 Ross Hedrick executed and delivered to the First National Bank 
of Polo his note for $6,000.00 in renewal of his former note for a 
like amount, and on May 19, 1931 executed and delivered to The First 
National Bank of Polo his note for $1500.00 representing the balance 
due on the note which had been signed by himself and his mother. 
Subsequently Martha C. Hedrick died and The Fyrst National Bank of 
Polo having gone into the hands of a Receiver, appellee, as such 
Receiver, filed in the County Court of Ogle County its claim against 
her dutete. The claim as filed had attached thereto a copy of the 

: note of February 28, 1931 for $6,600.00 and a copy of the note of 

| May 19, 1931 for $1500.00, and recited that the amount represented 

P by these notes wes due and unpaid and is a claim against the estate 


of Martha G. Hedrick because she guaranteed to the Exchange National 
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Bank of Polo, assignor of The First National Bank of Polo, the pay- 
ment thereof, The claim then set forth the guaranty verbatim and 
stated that the original notes were made payable to the Exchange 
National Bank, but tefore they became due they were purchased, with 
other assets, by the First National Bank of Polo and were renewed 
in the name of The First National Bank. 

In order to reduce Ross's indebtedness to the maximum sum 
allowed by law and thus permit the newly organized First National Bank 
to take over his notes as assets, Martha Hedrick executed and de- 
livered to the First National Bank her note for $1750.00. Approximately 
a year later the First National Bank tock judgment ageinst Ross upon 
his several notes and this resulted in Ross filing a voluntary peti« 
tion in bankruptcy and he was subsequently edjudged a bankruot. The 
Hearing in the County Court resulted in a judgment for the Adminis- 
trator and upon an appeal to the Circuit Court a jury was waived 
and a judgment rendered in favor of the claimant for $6492.41, and 
the Administrator of the Estate of Martha Hedrick, deceased, brings 
the record to this court for review by appeal. 

Appellant first insists that this was a conditional guaranty 
on the part of Marthe ¢. Hedrick and unless and until the Exchange 
National Bank advanced or loaned additional money to Ross Hedrick, 
she was not liable upon this instrument. That the word "advancements" 
as therein used meant future loans and that inasmuch as the evidence 
disclosed that no additional sums were loaned Ross Hedrick, the 
guaranty was without consideration. 

In the construction of contracts, courts will give to the 
language employed the meaning intended by the parties. At the time 
this instrument was executed Ross Hedrick was indebted to the Bank 
in the sum of $9250.00 as therein stated. The Bank wanted this loan 
secured. When two of the notes matured, Martha Hedrick signed them 


with her son and the guaranty was obtained in order to obviate the 
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necessity of having the mother sign each note or a renewal thereof 

as they became due. At the time the assets of the Exchange Bank 
were transferred to the newly organized First National Bank, Mrs. 
Hedrick gave her further note in order to reduce the indebtedness 

of her son. In our opinion this guaranty was absolute and uncon- 
ditional. It recited that Ross Hedrick owed the Exchange Bank 
$2250.00 at the time the instrument was signed. It contained an 
absolute, unqualified guaranty on the part of Mrs. Hedrick to pay 

the notes evidencing that amount. The notes evidencing these 

amounts were canceled and surrendered and new instruments extending 
the time of payment thereof were executed by Ross and accepted by the 
Bank, This guaranty was assigned, for a valuable consideration, by 
the Exchange Bank to the First National Bank, and thereafter the First 
National Bank, relying upon this instrument and being the beneficiary 
thereof, surrendered to Ross the notes which he had executed to the 
Exchange Bank, and accepted from himnew notes due at future dates. 
The principal debtor became a bankrupt and the indebtedness having 
matured, the estate of the guarantor is liable therefor. Any act which 
ts a benefit to one party and a disadvantazce to the other is a val- 
uable consideration. Schlatter v. Triebel, 284 Ill. 412; Pedaple v. 
Commercial Life Insurance Co., 247 Ill, 92; Buchanan v. International 
Bank, 78 Ill. 500; Byrch v. Hubbard, 148 Ill. 164. Martha Hedrick 
executed and delivered this guaranty to the Exchange National Bank 

in lieu of executing renewal notes as the several notes of her son 
which the bank then held became due. Mrs. Hedrick knew of the in- 
debtedness of her son to the bank. She must have gonsidered it to 

be to her advantage to assume the obligation ccnteined in this in- 
strument by reason of which the bank did not press her son for pay- 
ment or require her signature to the renewal notes, but was content 
to meky rely upon her guaranty instead, and this benefit to Mrs. 
Hedrick and the corresponding disadvantage to the bank constituted 
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the consideration for the execution of this guaranty. 

This instrument of guaranty, while not negotiable, could be 
assigned so as to give the assignee an equitable title thereto, and 
it passed as an incident to the assignment of the notes, 28 ¢. J. 
943. Usually the transfer of a debt carries with it, as an incident, 
all the securities which the assignor may have for its payment. 

SR. Cc. L. 979. The assignment of these notes by the Exchange Bank 
to the First National Bank carried with it the guaranty, and vested 
in the assignee a right to sue upon the guaranty in its own name. 
Elisworth v. Harmon, 101 Ill. 374. 


fhe judgment of the Circuit Court is affirmed. 


Judgment affirmed, 
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TATE OF ILLINOIS, i 
Ss 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 
of record in my office. 

. In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa. this day of 





_____in the year of our Lord one thousand nine 


hundred and thirty- 





Clerk of the Appellate Court 
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Begun and held at Ottawa, ow Tuesday, fhe eo day of February, in 





the year of our Lord o thousand ing’ funaped and thirty-four, 


within and for the Setond Distrig¢t of: State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Leen age Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. 


BE. J. WELTER, Sheriff. 2'¢ 6 4 | I.A. 6 ra i 


BE IT REMEMBERED, that afterwards, to-wit: On 
APR 25 1934 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8571 Agenda Noe 9. 


IN THE 
APPELLATE C OURT OF ILLINOIS 
SECOND DISTRICT 


October Term, AD. 1952. 


Lawrence H. Williams, Admr. of the 
Estate of Stanley Buches, degeased, 
Plaintiff in Error, 
VSe irror to Circuit Court, 
MeHenry County. 
Chicago and Northwestern Railway 
Company, a carporation, 
Defendant in error. 
HUFFMAN =J 5 

This writ of error is prosecuted by plaintiff in error, as 
administrator of the estate of Stanley Buches, from the giving by 
the trial court of a peremptory instruction at the close of all 
the evidence, on behalf of the defendant in error, 

The case arose out of e railroad crossing aecident which 
occurred in the city of Harvard, in MeHenry county, Illinois, 
on October 24, 1929, at about six o'clock in the evening. 

The tracks of defendant in error, hereinafter called defendant, 
at the crossing in question consisted of two main tracks and seven 
switch tracks. The min tracks were in the center of the crossing 
with three switch tracks on one side and four upon the other. State 
Highway number nineteen and twenty-three intersect and join about 
one mile south of this erossing. The tracks at the crossing run 
in an east and west direction and the state highway rus north and 
south. On the evening in question plaintiff's intestate was driving 
his automobile north upon the above hishway. When he came to this 
erossing, the same was blocked by a switch engine and a train af 
freight cars. The deceased brought his car to a stop. Two motor 


vehicles were between his car and this crossing. The first of these 


was a truck. Immediately in front of the deceased's car was a 
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passenger car. Cars were also lined up on the north side of the 
crossing, waiting an opportunity to proceed south. Defendant's 
switch engine was stending with the freight cars upon the main 
track that is desigmted as the north main track, upon which east 
bound traffie was carried. Defendant's main track upon which west 
bound traffic is carried is on the south side of this track upon 
which the freight train was standing. This south main track must 
first be crossed by deceased tefore he could cross the track upon 
which the train of freight cars was standing, 


Defendant company had a watchman or crossing flagman at this 





crossing, who was in possession cf a red lantern and who was direct- 
ing traffie at that time. He had stopped the traffic on account of 
the switeh engine and train of freight cars that were then across 
tne crossing. About five minutes after the truck had stopped, the 
switching crew cut the train of freight cars for the purpose of 
opening the crossing to traffic. The locomotive pulled the cars 

to which it was attached, far enough to clear the crossing, where=- 
upon defendant's crossing flagman or watchman, walked out upon the 
crossing, looked to the east and west, and then with his red lantern 
Signaled the ears on both sides of the crossing to proceed. The 
three cars upon the south side of the crossing, which were headed 
by the truek, proceeded to cross over the tracks. The evidence 
shows that they proceeded together as one car, with about four 

feet between cach car, and that they moved in this manner upon and 
across the tracks of defendant company. Cars from the north side 
were crossing to the south. When the deceased reached the defendant's 
south main track upon which the west bound traffic was carried, his 
ear was struck by a fast passenger train and he was killed. The 
erossing watchman did not see the approach of this train when he 


Signalled the traffic to proceed across the crossing. He does claim 
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that he saw the passenger train before it struck the deceased's 
ear and that he blew a whistle and called to the deceased in an 
effort to warn him. The deceased was then upon the tracks 
following the cars in front of him. Defendant's crossing watch- 
mn was standing upon the west side of the highway, and a car 
passing directly in front of him from the north side of the 
erossing to the south, prevented his going to the east side of 


the highway where the deceased was traveling. 





The peremptory instruction was siven to the jury on behalf 
of the defendant upon the grounds that plaintiff's intestate was 
guilty of such contributory negligence as to bar a recovery. 
Defendant's servant, the crossing watehman @ flagman, in charge 
of this crossing was there for the purpose of warning traffic of 
approaching danger. ‘The train of freight cars was cut in @ der 
to open this crossing to the traffic that was then passing over 
the crossing. Upon the cutting of the train of freight cars, 
defendant's servant walked out into the crossing and looked to 
see if the tracks were clear, and thereupon gave the signal for 
traffic to cross. Plaintiff's intestate was in the act of cross- 
ing pursuant to the signal of defendant's watchman. In the absence 
of any independent knowledge of danger upon his part, he had the 
right to rely upon the directiions as given him by defendant's 
servant, who was stationed there for that particular purpose. 

C & A Ry. Co. v. Winters 175 Ill. 293, 303; C & A Ry. Cow Ve 

Gore 202 Til. 188. After a careful review of this case we are of 
the opinion that sufficient questions of fact were involved as to 
the negligence of deflendant's servant and that of plaintiff's 
intestate, as to require a submission thereof to a jury. 

The motion of the defendant in error herein, the defendant 
below, for a peremptory instruction should have been denied, and 
the evidence should have been submitted to the jury. 

The judgment is therefore reversed and the cause remanded. 


Reversed and remanded. 














an” : 
u*heaseses oft aoutta ¢i ereted abett toanecesq odt wee cod tade 
fis of Boaseoos edt of Pelfeo Hae olvetiw » weld en st edt Bos tBs 
etoart oat togy nedt sav SeaRooeh eit. wmtd nrsw ot Fae TYO 
adotow saisecto e*sisbhasted jsotd to taoxt ah stag edt watwolLLot 
a89 8 bos ,vewinid edd to sbis saew oft hogy nathbast as aswienet 
ad? to ebfa dion edd mexrt mitt to teert of yitostis antew ng 
® ohie tase ont ot satog.sid betnoverg myo edd ot gatesors 
snatlevett asw besseoeh oct etedwoyswigid edt 
tisdsd so yvort edt.o¢ cevix zgaw mtitomtent ytotqmetéq edt 9 7 
‘esw etsteetal ps !ttitaisiq ted? ebavoten sit mogh tashaetef edt to 
8Vtevoset so tad ot 26 Soneatinen qrotud titnooe dova to “ytiius 
esredo mi .Asmgoli wo namriotew anlewoto. end ,deavres att ashaoted 4 
to eittats saterew to szeqire oft wt srohs ao witiende aint oto 
tTehw at tuo sswevse Sdgiett to nheati-od? © ~tegmsb antdosorqas 
‘ove Sakeas¢ fott saw tadf obiters odd ot anunlaaoror aid to neqé of 
(ets tistert te afserd edt To .geitéee ont noqv” sambasore ‘odd 
oot bexool Bas aniseots edt otat tuo hetlaw taevisea att mebasteb 
“OT Istete ent even moquetent tos ,tselo stew exboerd ents Ti esa 
-BeoTo to tos eddy sb aswoetateestni e'’Tiitabsls -,aasreloy orttesd i 
eorpades eft al ,vemdotew attasbastebh To Lemia eit ot tusvanigq eat : ‘ 
end Bet ef ,ttec atd necw venieb to oabelwondt ¢nobmegebat yas to , q 
e'tasboeteh yd mid cevin ee aad hee tib ed mqy yler etodigtt a 
vetogurg telvel{itsq dant sot etould bexoivave caw oiw ,toerise 
Lev sodcegt AS O' poOS VeeR VILL CYL exvotail sv. obos yaya a.) 
TO ets owrease wit to wetver Loterso: BS wetta’. BEL sffT 808 etd : 
‘ot aa beviovat siew gost % ano ltessp taoteil im Pedd mobmtgqo> ext } 
attivaislg to dsdt Sus fasetes (d'¢ mainohkebTéoetkogh ine temdt ; 
«Yul 8 of Tooweds nofsetaive eo sti spet ot as (etateotat - 


Toabueteb vit ,cteted sorts ai-tashaetobh edt to mottom efTsso15 é 


boa  Selnob.mesd evad bilyode moltounteant yrotqmeteq 8 tot .woled 
Tmt edd of bottindse mood evad blvode eonsbive edt 
-bobusset caves odt bas bearevet erotewdt at tem hut edT 


bebaeme x bas bostovell 











STATE OF ILLINOIS, 
SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 
for said Second District of the State of Illinois. and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellates Court. at Otiaikas thiseess esses ee ee day 0b 
__CC“‘(#RUCOC*CNCNCin:éthe year of our Lord one thousand nine 


hundred and thirty- 








. Clerk of the Appellate Court 
(73815—5M—3-82) ogS307 


aed te 










ee ee 


Avie’ aintivan 





nel Fs bro sua} BAIN) ; 
aaiaoate ‘abit 


Wks, Peas ae 
iy hate Tarad ont ive td tao iid 


Liat Dring ANG fal ‘ERG. |b TAN, only Alcea rear a 


aL ey rent a | 
| i hi vis ial Hiei bei onan 
jatar hake ody ot ii hi oboe falta tind recente Ns 


i a wehai 





ee et ee a 


it Ne Shh i 





























Baits is ’ " 
key : 
ah Me ek ai Sal 
Ba A Ae ae eee ih ey) io 
at ’ ’ : i : y 
Pia rates “af 
= J i we 
Vie 7 
V } if i 
‘ 
fares 
Ra 
g 
Ai ne ree pineal "7 
ei 4 aes 
hy ene 
y @, Rite TF 
—¥ 
eA 
\ § ¥ * , ij i 
o Py Dey 
i ae 
Pag wns Mie K Pwd ‘Was 
i eed uu 
i" fi hear 
ea esis Yucoaaing 


f Saar 





na. pam bet 
sie ma’ : 


\ 
Zz 
\ 
s 
mS) 
— 
— 
ee 


LY 


AT A TERM OF THE APPELLATE COURP, 7 


aay a 


en 
. 
‘ 
a 
Ae 
"i 
A: 


ys 
Begun and held at Ottawa, on Tuesday, tHe pixth . gy of February, in 
the year of our Lord one thousand rand tanteoe and thirty-four, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice 


FRANKLIN R. DOVE, Justice. 


Hon. 

Hon. BLAINE HUFFMAN, Justice. 

JUSTUS L. JOHNSON, Clerk. 

E. J. WELTER, Sheriff. Qe A +r 1 
274 1.4. 679 


BE IT REMEMBERED, that afterwards, to-wit: On 
APK 25 1934 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 
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Gen. No. 8579 Agenda No. 12 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


Februsry Term, AY’. 1933. 


Luella Hollenbeck and 
Hildegard Hollenbeck, 


Appellees, 
Appeal from County Court, 
Vs. Grundy County. 
Grundy County National 
Bank, 
Appellant. 
HUFFMAN-J. 


On January 25, 1952, appellant took judgment by confession 
in the County Court of Grundy County against William Hollenbeck, 
upon a note in the principal sum of $1250. William Hollenbeck 
and his wife lived on a farm near the city of Seneca. Appellees 
herein are their two daughters. 

Hildegard Hollenbeck works for the Western Electric Co., at 
Chieago, where she has been employed sine 1923. Luella Hollenbeck 
teaches school in Grundy County, and lives at home with her parents 
on the farm. She began teaching in September 1928. 

Pursuant to the aforesaid judsment by appellant against 
William Hollenbeck, execution issued end the sheriff levied upon 
certain livestock, consisting of horses, cows, brood sows, calves, 
pigs and sheep; and also upon corn, harness, wagons,and divers 
farming implements. Appellees served notice upon the sheriff that 
they claimed the ownership to certain of the live stock levied 
upon, and this case was a trial of the rights of property in such 
livestock, before the judge of the County Court of Grundy county. 

It appears from the evidence offered by appellees that they 
had advanced money to their mother to the extent of $850, and that 
on October 15, 1929, the mother in consideration of the money so 
advanced by appellees, signed and delivered to them the followir 


paper: 
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"Seneca, Illinois 
October 15, 1929 


Sold to Hildegard and Tuas Hollenbeck 
8 head of cows and 2 brood sows for the sum 
of 5830.00 which I have reeeived during the 
last 4 years. 

Carrie Hollenbeck." 

It is not disputed that appellees advanced the money as 
claimed, The evidence further shows thet appellee, Luella 
Hollenbeck, advanced money to buy the grey mare named, "Betty." 
She claims to own this mare and a colt which is an offspring. 
After hearing the evidence, the court found in favor of appellees 
with reference to the above mare and colt, seven milk cows and 
six calves which were offsprings, six brood sows and forty-six 
pigs, by virtue of the foregoing instrument; and ardered a writ 
of retorno to issue as to such livestock, Appellant brings this 
appeal from the judgment of the court herein. 

Appellant urges that the bill of sale was invalid, that it 
should have been acknowledged and recorded, that the same was 
void as to appellant, that the burden was upon appellees to 
establish superior title to appellant, and that in this, they 
failed. Ona trial of the right of property under the statute, 
the burden is upon appellees to prove their right to the property, 
and they are bound to show that the property belongs to them and 
is not subject to sale upon execution . Appellees stated positively 
that this livestock belonged to them. It appears that the farm upon 
which they lived belonged to the mother. No one disputes the mother's 
ownership of the animals covered by her bill of sale, and no one 
disputes Luella's claim that she advanced the money with which to 
purchase the grey mare. 

It appears by appellant's evidence that the father, William 
Hollenbeck, made a property statement to appellant on January 31, 
1931, showing a net worth of $7395, and that the sum of #1653 in 


such statement was represented by livestock. Thereis nothing to 
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show that appellees had any notice or knowledge of this property 
statement made by William Hollenbeck to appellant. The bill of 
sale from the mother to appellees for the livestock in question 
was made on October 15, 1929. The note upon which judgment was 
taken against the father was dated October 26, 1931. The execution 
of the bill of sale by the mother to appellees was too remote to 
the execution of the note by the father, to attribute a wronsful 
intention on the part of the mother and appellees. 

Appellees both reeeived a substantiah monthly salary. It is 
not unusual that they should advance money to their mother as 
claimed in this case, nor is it uncommon for them to leave the 
livestock together with its offspring, upon the farm. 

The trial court saw the witnesses and ward them testify. 
Appellant offered no evidence to impugm the acts and conduct of 
the motther and appellees. Appellees swore the animals in questbon 
belonged to them, and no witness disputes their claim. Upon tl 
whole of the record we are not prepared to say that the judgment 
of the trial cow t is contrary to the law or against the weight 
of the evidence. 

The judgment of the County Court of Grundy County is there- 
fore affirmed. 


Judement affirmed. 
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Begun and held at Ottawa, on Tuesday, the sixth aay a) 
the year of our Lord one thousand nine hundred and thirty-four, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

| Hon. FRANKLIN R. DOVE, Justice. 

Hon. BLAINE HUFFMAN, Justice. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
APR 25 1934 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8709 Agenda No. 6. 


IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 
February Term, A.D. 1934. 


Harris Brothers Company, 
a Delaware Corporation, 


Appellant, 
Appeal from Circuit Court, 
VSe Will County. 
Hinkamp & Company, et al., 
Appellees, 
HUFFMAN<=d.6 

Appellant on June 25, 1950, filed its bill in the Circuit 
Court of Will county, to foreclose a mechanics lien. The 
matter remained on the docket without a hearing until on May 8, 
1931, when appellees filed their motion to require appellant 
to obtain service on Hinkamp & Co., and on other necessary 
parties, within such time that the court might have the jurisdict- 
ion to proceed with the hearing of the cause during the September 
term, 1931, thereof, and that upon failure of appellant to so 
complete service as aforesaid, the bill be dismissed as without 
equity. The court entered its order directing appellant to 
obtain service as prayed in appellees’ motion. 

On October 13, 1931, the court found that appellant had 
failed to canplete service on Hinkamp & Co., as previously 
ordered on May 8Sth., and dismissed the bill of complaint as 
without equity. Appellant thereafter filed its petition to 
vacate the above order dismissing its bill. Upon motion of 
appellees made on February 2, 1933, the petition of appellant 
as above filed, was set for hearing on February 15, 1933. 

Upon a hearing of the matter on that date, the court took 
same under advisement and on Juve 7, 1933, entered its order 
denying the petition of appellant to vacate the order of court 


entered on October 15, 1931, dismissing the bill of complaint 
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as without equity. Appellant excepted to this ruling and 
prosecutes this appeal. 

Appellant insists that this appeal is directed toward 
the dismissing of the suit for failure to prosecute with 
diligence. Appellees insist that the only question for review 
is the order of the court refusing to vacate a previous order, 
and that this is the only alleged error covered by appellant's 
assignment of errors. Appellant assigns error that the denial 
of its motion to set aside the dismissal order of October 135th., 
was an abuse of the court's judicial discretion. 

The motion of appellees filed on May 8, 19351, to eanpel 
appellant to complete service was made under sec. 11 of the 
Lien Act, and the order entered thereon was entered pursuant 
to such section of said act. The pertinent portion of this 
section provides as follows: "The complainant or petitioner 
shall make all parties interested, of whose interest he is 
notified or has knowledge, parties defendant, and summons shall 
issue and service thereof be had as in suits in chancery; and 
when any defendant resides or has gone out of the state, or on 
inguiry can not be found, or is concealed within this state, 
so that process can not be served on him, the complainant or 
petitioner shall cause a notice to be given to him in like 
manner and upon the same conditions as is provided in suits 
in chancery, and his failure to so act with regard to summons 
or notice shall be ground for judgment or decree against him 
as upon the merits. The same rule shall prevail with cross- 
petitioners with regard to any person of whose interest they 
have knowledge, and who are not already parties to the suit or 
action." Sec. 21, ch. 110 Cahill's St. 1951, contains a 


somewhat similar provision in regard to suits in equity. 
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The substance of appellant's contentions is that the 
Court in its dismissal of this action was guilty of an ebuse 
of judicial discretion. Tc go into a discussion of the dispute 
of the parties herein upon this question would unduly extend 
this opinion and serve no good purpose. ‘We have examined the 
record and the evidence in this respect, and we do not fhna 
therefrom that the trial court committed an abuse of its 
discretion, as claimed by appellant. Courts must necessarily 
be clothed with some latitude in handling the business that 
comes before them; end in the dispatch of such business, 
matters within the discretionary powers of the court, will 
not be interferred with upm review, unless an abuse of such 
discretion appears to have been committed. The authorities 
on this point are abundant. 

Finding no reversible error in the record, the order and 
decree of the trial court is affirmed. 


Order and decree affirmed. 
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STATE OF ILLINOIS, } 
SS 
SECOND DISTRICT 


I. JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
rtify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


f record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate Court,.at. Ottaway, this ee ee ee day ot 
eee in the year of our, Wordone thousand nine 


hundred and thirty- 








Clerk of the Appellate Court 
73815—5M—8-82) okG507 
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Begun and held at Ottawa, Nenl o . | sixth day of een in 
the year of our Lord oa iy thousayid | nundred and thirty-four, 
within and for the Second ie ict of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 

Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. D) — 





E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
~ APR25 1934 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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Gen. No. 8734 Agenda No. 15 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


February Term, A.D. 1934, 


M. H.Fitzsimmons, 


Appellee, 
Appeal from Circuit Court, 
VS. MeHenry County. 





William Cowan, et al., 
(Fred Siebel, 
Appellant ) 


HUF FMAN+-J. 

This appeal is prosecuted by appellant from the order 
of the Circuit Court of McHenry county entered therein pur- 
suant to the mandate and specific directions of the appellate 
Court, wherein this cause was reversed and remmed with 
directions, in the case of li. H. Fitzsimmons, appellee, v. 
William Cowan, et al., defendant, Fred Siebel, appellant, 
265 Ill. App. 660. The question in that appeal was the dis- 
position of the sum of $1107.96 held by the Master, and for 
which appellant and the MeHenry County State Bank, (now 
Woodstock Natioal Bank) were contending. 

The only question involved in this appeal is whether 
the lower court entered its decree in conformity with the 
mandate and directions of the Appellate Court, as made at 
the time this case was reversed and remanded as aforesaid. 

In the opinion of the Appellate Court reversing and 
renanding this eause, it was provided that appellant should 
receive from the master the sum of $1000, and also the value 
of the dower right of Magzie Cowan in the balance of $107.96, 
and that the lower court determine the value of such dower 
right by reference to standard mortality tables. The dower 


right was fixed and determined at $35.98, and no camplaint 
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«2. 
is made of the camputation of this item. Appellant objects 
herein because of the fact that the Circuit Court of McHenry 
county in entering its decree under the directions of the 
opinion of the Appellate Court, did not allow said appellant 
interest upon the above sum of money. 

We have examined the opinion of the Appellate Court in 
the above case wherein this cause was reversed and remanded 
with directions to the lower court, and the mandate as issued 
therein. There is no provision for the payment of any money 
to appellant under the decree to be entered by the said Circit 
Court, except the sum of $1000 and the said Maggie Cowan's 
dower right in the balance of 3107.96. 

Where a judgment is reversed «nd the cause is remanded, 
with specific directions as to the action to be taken by the 
trial court, it is the duty of that court to follow those 
directions, and it cannot err in doing so. Trustees of Schools 
ve Hoyt, 318 Ill. 60. Upon appeal fra the decree of a lower 
court so entered, the only question presented on such appeal, 
is whether the decree is in accordance with the mandate and 
directios of the court of review. Trustees of Schools v. 
Hoyt, supra; Smith v. Dugser 318 T1l. 215; Wolkau v. Wolkau 
217 Ill. App. 471, 474; Dunlap v. Pierce, 260 Ill. App. 149, 
154; Ry. Equipment Co. v. Brell€-Beam Co., 259 I11, 111, 115. 

From an examination of the opinion of the Appellate Court 
entered in the above case, we find that the lower court was 
directed to enter its decree providing for the payment of $1000 
to said appellant, together with the dower interest as aforesaid 
in the sum of $107.96, which amounts were the final balances 
found to be due to said appellant. The Circuit Court had no 
power to enter any other decree. 

The judgment of the Circuit Court, mrely carrying into 
execution the judgnent of the Appellate Court, was the only 
judgment which the Circuit Court had any authority to enter, 


and the same is affirmed. 
is Judgnent affirmed. 
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‘STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


AppellatenCourt. at (Ottawa, thiss == = eS day 
Cin the year of our Lord one thousand nine 
hundred and thirty- 


Clerk of the Appellate Court 
(738155 M—3-32) «B07 
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Begun and held at Ottawa, on Tuesday, oe day of February, in 
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the year of our Lord one thousand nine hindred and thirty-four, 
within and for the Second District of the State of Illinois: 
resent-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 
JUSTUS L. JOHNSON, Clerk. 


Spl AT A fe, 
42¢(4].A.67 


E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
APK 25 1934 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


foliowing, to-wit: 
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Gen. No.8743 Agenda No. 18. 


IN THE 
COURT OF ILLINOIS 
WD DISTRICT 


February Term, A.D. 1954. 


Ae L,. Fogle, Receiver, 
Defendant in =Zrror, 
Error to Circuit Court, 
vs. Ogle County. 
Charles E. Hayes, 


Plaintiff in Error. 





HUFFMAN-J. 

Defendant in error was appointed receiver in a foreclosure 
proceeding for a certain eighty acre tract of land. He qualified 
as such receiver. This land at the time was rented to a tenant 
by the name of King, who had the premises rented for the perid 
from March 1, 19351, to March 1, 1932, at the sum of $5.00 per 
acre, cash rental. King sold his crops upon this tract of land 
to plaintiff in error in June 1931. King had not paid the rent. 
The evidence shows the rent was to be paid in tw equal install- 
ments. 

Defendant in error called upon plaintiff in error about the 
payment of this rent upon several occasions, at which times te 
discussed with plaintiff in error the payment of the same. He 
states that plaintiff in error said that he was to pay the rent 
but it wasn't due yet; that it was cash rent of $5.00 an acre 
making a total of $400. Defendant in error claims that plaintiff 
in error agreed upon various times he would pay the rent, that 
half would be due December 1, 1931, and half due March 1, 1952. 
It appears fram the evidence thst plaintiff in error later refused 
to pay defendant in error the rent, claiming that he had no in- 
formation or proof that defendant in error was the receiver and 


entitled to collect same. The evidence shows that defendant in 
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«2. 
error then submitted his credentials to plaintiff in error 

at which time plaintiff in error deferred psyment stating 

that he did not know whether defendant in error was the proper 
party to whom he should pay the rent. The evidence shows re- 
peated trips by defendant in error to see plaintiff in error, 

and conversations be tween them regarding the payment of this rent. 

Plaintiff in error received the crops but did not pay the 
rent, and his testimony upon the trial of this cause is highly 
unsatisfactory as to any reason for not paying it. He claims 
that defendant in error upon his visits, "never threatened to 
go into court," with the account. The rent was not paid and 
the plaintiff in error offered no legal reason why he should not 
pay it. 

This suit was originally instituted in a Justice of the 
Peace court where defendant in error herein, recovered a judgment 
for the sum of $400 as rent upon these premises. Plaintiff in 
error herein, appealed from that judement to the Cireuit Court 
of Ogle County, where a jury was waived and the cause was tried 
before the Court. The Court rendered judgnent in favor of 
defendant in error and against plaintiff in error for $400 
and costs. From an examination of this record we are of tle 
opinion that the judgnent of the trial court was correct, and 
the same is hereby affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, } 
8s 
I. JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 


SECOND DISTRICT 


certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate Court, at. Ottawa, this ay of 
Cin the year of our Lord one thousand nine 


hundred and thirty- 





Clerk of the Appellate Court 
(73815—5M—8-82) otZBb07 
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Begun and held at Ottawa, on Tuesday, the /six day of February, in 
the year of our Lord one thousand nine hundred and thirty-four, 
within and for the Second District of the State of Illinois: 
Present-- The Hon. FRED G. WOLFE, Presiding Justice. 
Hon. FRANKLIN R. DOVE, Justice. 


Hon. BLAINE HUFFMAN, Justice. 
ea 


JUSTUS L. JOHNSON, Clerk. a7 4IA 672° 
Zz: athe 


E. J. WELTER, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
APR 29 1934 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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IN THE 
AVPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


February Term, A.D, 1954. 


Leslie C. Morgan, Supervisor for 
and on behalf of Township of Bonus, 
Boone County, Illinois, 





Appellee, 
Appeal from the Circuit 
VS. Court, Boone County. 
The Estate of A. Gates White, 
Deceased, 
Appellant. 
| HUFFMAN-J. 


A, Gates white, deceased, had been a former supervisor of 
the township of Bonus, in Boone County, Illinois,and as such 
officer had custody and charge of the township funds and of the 
road and bridge funds of said town. He died, having in his 
possession a balance of $3698.95, belonging to said township. 
Appellee herein succeeded said deceased as supervisor of said 
township, and appellee as such supervisor for and on behalf of 
said township filed a claim against the estate of said deceased 
for $2838.25, being the above amount less a credit of $860.70 receiv- 
ed from said estate. 

There is no dispute that the deceased had the money in his 
hands at the time of his death. The only question involved in 
this case is whether the claim as filed by appellee, in his 
capacity as supervisor for and on behalf of said township of 
Bonus, was sufficient to entitle the court to allow same against 
said estate. The claim was filed by appellee in the County Court 
of said county, in words and figures as follows: 

"IN THE 
COUNTY COURT OF BOONE COUNTY 
September Term, A.D, 1931 
In Probate 


State of Illinois : ,, 
County of Boone : 
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Leslie C. Morgan, supervisor for and on behalf 
of the Township of Bonus, Boone County, Illinois, 
being duly sworn on oath says that the annexed claim 
against the estate of A. Gates White, deceased, amount- 
ing to the sum of $2,838.25 is just after allowing all 
just claims, and is now due and unpaid 
Leslie ©. Morgan 


Subseribed and sworn to before me 

this 21st day of September, A.D. 1931 

(Seal ) 
Alexander J, Strom 
Notary Publie 
Boone Co. Ill. 


The above claim referred to in said affidavit is’ 
founded as follows: To amount of trust funds entrusted 
to said decedent, who was for a number of years super- 
visor for said township, county, and State, and at the 
time of his death had said funds in his possession be- 
longing to said township as follows: 
Township RUPE b 6.5; wierels a wreeliw eevee $2,457 «27 
Road and bridge fund......... 1,261.68 
Total e@eoeeseevpeoeevvseaeveaeeeee $5,698.95 
Less credit received from the estate of 4. Gates 
White which has been credited on the township fund, 
said payment was in the sum of $860.70, leaving the 
account as follows: 
Due trust fund on account of the 
road and bridge fund ...seeeese- $1,261.68 
Balance due on trust fund on 
account of township fund ....... 1,576.57 
Total @eseeoervoeeopeoa@e*eeenstkeee8e2sd 2,858.25" 
Objections were made to the claim in the County Court by 
the Second National Bank of Belvidere, which claimed to have 
judgments amounting to $4418.35; and by the Peoples Bank of 
Belvidere, which claimed to have a judgment for $2782; and by the 
Keene Belvidere Canning Co., which claimed to have a judgment 
of $9830.72; and by the Farmers State Bank o Belvidere, which 
had filed a claim against said estate to the sum of $15,000; 
and by the administrator of the estate of the said A. Gates White, 
deceased. The position of the objectors was that there was nothing 
in said claim to show who presented it or upon whose behalf it was 
presented; and further challenging the right of appellee to file 
the claim for and on behalf of the township, and urging that the 


same was improperly filed and should have been filed in the name of 
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the Township of Bonus. The County Court allowed the claim as 

of the fourth class. The objectors took an appeal to the Circuit 
Court of said county. The Circuit Court allowed the claim as of 
the fourth class, to be paid in due coursé of administration. 

The above objectors have now brought this appeal from the judgment 
of the Circuit Court of Boone County. 

An examination of the claim and affidavit as made thereto 
by appellee in this case, leaves no question as to the purpose 
of the filing of the claim, or upon whose behalf the claim is 
filed. It sets out the amounts the deceased supervisor had, both 
in the road and bridge fund and in the township fund, at the time 
of his death. It further appears from the claim that these were, 
"trust funds entrusted to said decedent, who was for a number of 
years supervisor for said township, county, and state, and at the 
time of his death had said funds in his possession belonging to 
said township ***," 

Appellee is the proper custodian of the money due under the 
claim filed herein. A question similar to the one now urged by 
appellant, that all suits or proceedinzs of this kind and character 
must be brought in the name of the town, was under cors id erati on 
in the case of Highway Comrs. v. Bloomington, 255 Til. 164. The 
court with reference to this question on mge 167 of its opinion 
uses the following language: "The appellant contends that this 
suit was improperly brought in the name of the cammissioners of 
hivhways; that the suit should have been brought either in the 
name of the town, under paragraph 46 of chapter 139 of Hurd's 
Statutes of 1909, or in the name of the township treasurer, for the 
reason that the money, being public funds belonging to the township, 
would be payable to such treasurer. There is no force in this 
objection. The township is the beneficial plaintiff and real 
claimant of the money sued for. A recovery of a judgment and a 
satisfaction thereof in the present action would be a bar to any 
further action, either in the name of the town or any other agent 


thereof, for this cause of action." 
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Furthermore we do not understand that the presentation of 
a claim against an estate need conform to common law practice 
or be presented in the technical legal form which applies to 
suits at law. Thomson v. Black, 200 Ill, 465, 468. 

Some criticism might be offered as to the form and manner 
in which the claim filed herein, was drawn; but as above stated 
we do not understand that the same strictness is required ina 
proceeding of this kind with reference to the technital manner 
and form of the written claim, as is required in suits af law. 
There can be no doubt as to the purpose of the claim and upon 
whose behalf it is filed. We are of the opinion that a payment 
and satisfaction of this claim, would be a bar to any further 
action, either in the name of the town or any other agent thereff. 


The judgment of the Circuit Court of Boone County is affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, } 
Ss 
SECOND DISTRICT 


I, JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 
for said Second District of the State of Ilinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 
Appellate (Courtavat: Ottawa, this = day ok 


in the year of our Lord one thousand nine 





hundred and thirty- 





Clerk of the Appellate Court 
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oo and held at Ottawa, on Tuesday, e sixth day of February, in 
the year of our Lord one thousand rine hundred and thirty- four, 
within and for the Second District of the State of Illinois: 

Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. 


BE. Jd. WELTER, Sheriff. GPFY A : ee 
2 & g T.A. 6739 


BE IT REMEMBERED, that afterwards, to-wit: On 
APR 25 1934 tne opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 


following, to-wit: 
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IN THE 
APPELLATE COURT OF ILLINOT 
SECOND DISTRICT 


igs) 


February Term, A.D. 1934, 


Wiliiam C. Hubbell,and the 
First National Bank of 
Libertyville, a corporation, 
Trustee, 
Appeal from Circuit Court, 
Anpellant Lake County. 
VS. 
Mary C. DeVault, et al., 


Appellees. 


HUFIMAN-J, 

This is an action Wein by appellees to foreclose a trust 
deed and five notes secured thereby, executed by appellants The 
trust deed and notes bore date of August 12, 1928, and were due 
three years after date. 

The defense urged by appellants upon the hearing of this 
cause, was that each o the five notes after its execution by 
appellants, had been materially altered and changed by appellees, 
@ some one on their behalf and at their direction, without 
appellants’ knowledge or consent; by causing to be stamped 
upon the face @ each of said notes the following words: "The 
makers hereof reserve the privilege of paying this note on any 
interest day, upon giving to the trustee sixty days previous 
notice in writing and payiag a premium of 2% of the amount of 
the principal thereof." The abare statement was stamped upon 
each note by way of a rubber stamp, and was placed on each note 
immediately above the first line provided for the signature of 
the said makers. Mary C. DeVault was the first signer upon 
each note and her signature extends into and through the wording 


place thereon by the rubber stamp. It is insisted by appellants 
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that this red stamp placed upon each note as aforesaid is super- 
imposed upon the signature of the said Mary C. DeVault, thereby 
demonstrating the fact that the said stamp had been placed upon 
the several notes after their execution. ‘The color of the rubber 
stamp upon the notes is referred to by appellants as red. It is 
in fact of a purple color, but for convenience herein we shall 
hereafter refer to the same as red. Appellants urged that by 
virtue of Sees. 145 and 146 ch. 98 Cahill's St. 1931, the alleged 
alteration rendered the notes and trust deed void, and therefore 
they are not liable thereunder. 

The cause was heard by the Chancellor and he decreed fore- 
closure as prayed. Appellants prosecute this appeal uping 
for reversal the above alleged alteration of the notes by the 
placing of the red stamp thereon. 

Complainants’ exhibit nine was an application for loan of 
five thousand dollars for three years and contained the follow- 
ing clause: "Prepayments: any note callable at 102 on any inter- 
est date on sixty days prior notice." Complainants’ exhibit ten 
was the application for extension of this loan, signed by appel- 
lants and contained the following clause: "Prepayments: any note 
callable at 102 on any interest date on sixty days prior notice.” 
An extension agreement was entered into pursuant to the above 
application therefor. 

The trust deed herein was mailed to Helmer, Molten, Whitman, 
and Holten, attorneys, in Chicago, for execution. It was recorded 
before it was returned to the office of appellees, The notes were 
mailed directly to Mrs. Mary C. DeVault, in Chicago, and she re- 
turned them to the office of appellees, in person. From the time 
the trust deed and notes were prepared and mailed as above, for 
execution, they were never back in the office of appellees, or in 
the hands of any one representing appellees, until after they had 
been executed, and the trust deed recorded. 


The trust deed recites: “The grantors herein reserve the 
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privilege of paying any of the notes above described, on any 
interest day, upon giving to the trustee, sixty days previous 
notice in writing, and paying a premium of 2% of the amount of 
the principal thereof." It is admitted by the appellants that 
the alleged alteration of the trust deed by the incorporation 
therein of the above quoted words, was not made after the re- 
cording of said trust deed. 

William C. Hubbell testified he prepared the notes and that 
the ted stamp upon the fact of each note was placed thereon when 
the notes were prepared and before they were mailed for execution, 
Elsie Huss, an employee of the attorney of appellee bank, testi- 
fied she prepared the trust deed and that it was in the same 
condition at the time of the hearing as it was at the time she 
prepared it, except for the signatures and the filing mark. 
Florence Klepper, an employee of appellee, states she paw the 
trust deed and notes before they were executed, that she checked 
them before they left the bank, and after they were executed and 
returned. She states that the red stamp was upon the notes before 
they left the bank, and that she mailed them directly to Mrs. De 
Vault in Chicago, for execution, and that they are in the same 
condition now as they were at the time she mailed them, except 
for the sienatures. She states that the above clause was in the 
trust deed. 

The above wording as it appears in the trust deed, undoubtedly 
was written with the same typewriter that was used to prepare 
the instrument. livery indication points to this fact. Hach 
member of this court examined the red stamp as placed upon the 
several notes, with reference to the signature of Mary C. DeVault, 
which extends into and through the wording of said stamp, in many 
places. This examination was made with an excellent magnifying 
glass, free from distortion, and from such examination this court 
was of the unanimous opinion that the signature of Mary C. DeVault 
is superimposed upon the red stamp, and not the red stamp super- 


imposed upon her signature. The trial court also used a glass in 
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his examination of these notes, 

We find herein as 4 matter of fact, that the trust deed 
and notes involved in this case were not altered after their 
execution, as claimed by appellants herein. 

The judgment and decree of the circuit court of Lake county 


is affirmed. 


Decree affirmed. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I. JUSTUS L. JOHNSON, Clerk of the Appellate Court. in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause. 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Atppellates Courtaraun Ottawa. itl sass seen ae nae ee eS dayaor 
in the year of our Lord one thousand nine 
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Begun and held at Ottawa, on 2 sixth day of February, in 
the year of our Lord one thousand nine hundred and thirty-four, 
within and for the Second District of the State of Illinois: 

Present-- The Hon. FRED G. WOLFE, Presiding Justice. 

Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 
JUSTUS L. JOHNSON, Clerk. 

E. J. WELTER, Sheriff. 





BE IT REMEMBERED, that afterwards, to-wit: On 
APK 25 1934 the opinion of the Court was filed in the 
Clerk’s office of said Court, in the words and figures 
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Gen. No. 8771 Agenda No. 33 
IN THE 
APPELLATE COURT OF ILLINOIS 
SECOND DISTRICT 


FEBRUARY TERM, A.D. 1934. 


Jacob Draves, 
Appellee, 
VS. | Appeal from the Circuit 
Court, Knox County. 
Galesburg Horse and Mule Co., 
a corporation of Galesburg, 
Illinois, et al, 
Appellants. 
HUF FMAN=J « 

This was a suit by appellee against appellant based upon 
the common counts, including the count for money had and received. 
Trial by jury was had in the Circuit Court of Knox County. The 
jury returned a verdict in favor of appellee for the amount claimed, 
and judgment was entered thereon. Appellant prosecutes this appeal 
from the judgment of that court, 

Appellee lives in Ontario, New York. Appellant corporation 
is engaged in the horse and mule business at Galesburg, Illinois. 
Appellee used Charles Mills as his buyer and field man in the 
purchase and sale of horses. The said Mills lives in Coldwater, 
New York. He states that he had no interest in the horses and 
that appellee furnished the money with which to buy game. Appellee 
and Mills were both acquainted with the managing officers of 
appellant corporation, Mills had done business upon his own 
accord with the appellant for seven years. He had also done 
business for appellant on behalf of Mr. Roach who is the president 
thereof. Mills was personally indebted to appellant in the sum @ 
about $4000. 

In April 19352, appellee and Mills came to Galesburg for the 
purpose of buying horses. Appellee had a draft payable to his 
order for $1000 issued by his bank in Ontario, New York. He and 


Mills crossed over into Iowa and purchased two horses near the city 
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of Fairfield. The banks in that town were closed and appellee 
eould not get his draft cashed. A sight draft was drawn by these 
parties upon appellant company for the sum of $280 to pay for these 
horses, The horses were then transported to appellant's barns by- 
one of its trucks, together with five other horses that had been 


purchased by one ‘filton Preston. 





J, Le Roach was president, F. L, Meeker vice-president and 
R.B. Sharp secretary anc treasurer, of appellant company. These 
men were in the active management of the business. The next day 
after the horses had been purchased in Iowa, the parties returmd 
to Galesburg where they talked with Mr. Sharp and Mr. Meeker regard- 
ing the transaction of the previous day. Appellee at this time 
owed a balance on account to apovellant of $379, upon which Mr. Sharp 
had entered a credit of 865, reducing the balance to $314. Mills 
had sold a team of horses for appellee for $225 and save appellant 
a check for this amount to apply upon appellee's account. This 
reduced appellee's balance to $89. 

Appellee wanted to return home, and claims that he left Mills 
at Galesburg in possessim of the $1000 draft for the purpose of 
buying more horses to ship east. Appellee claims he had an under-= 
standing with Mr. Sharp and Mr. Meeker, of appellant ompany, that 
he would leave the $1000 draft with Mills for the purpose of pur- 
chasing more horses, and to pay the balance of $89 which he owed 
appellant. He claims that Sharp gave him his pen to indorse the 
draft to leave with Mills for the purchase of the horses and the 
payment of the balance of his account. Milto Preston lives in 
Wheaton, New York, and he had the five horses at appellant's barn, 
which he had purchased. He was going home because of his father's 
death, and appellee was returning with him. Appellee left the 
draft with Mills, and Mills left the draft with the officers of 
appellant company. Appellant company deposited the draft to its 


eredit and credited the personal account of Mills therefor. 
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Whereupon appellee instituted this suit as aforesaid for the 
recovery of the proceeds from the said draft less the balance 
of S89 owed by him to appellant. 

The evidence of Milis, the appellee, and Preston is to the 
effect that appellant's officers knew and understood the draft 
was the property of appellee and that he left it with Mills for 
the purpose of buying horses for him, to be shipped out with those 
already purchased by himself and Preston, and which were then at 
appellant's barns. The officers of appellant company admit con- 
versations were had at these times claimed by appellee, but deny 
knowledge that appellee left the draft for the purpose claimed. 

This was a question of fact to be determined by the jury. Where 
the evidence is conflicting, and that of appellee when considered 
alone fairly authorizes the verdict, the same will not be disturbed. 
It is the province of the jury to weigh and consider the evidence, 
determine the credibility of the witnesses and the weight to te 
given their testimony; and unless the verdict is contrary to the 
weight of the evidence a court of review will not substitute its 
judgement for that of the jury and reverse a case merely because the 
evidence is emflicting. Appellant's objection that the verdict is 
against the weight of the evidence is not well taken. 

Appellant claims of appellee's given instructions five, six and 
seven. We have examined these instructions and we do not emsider 
the cbjection as made thereto constitutes reversible error, The 
question in this case is whether the appellant had knowledge of 
appellee's title and ownership to the draft and the purpose for which 
it had been left by him with Mills, as claimed, at the time they re-— 
ceived the same from Mills. From an examination of the record we are 
of the opinion that the jury was fairly and properly instructed as 
to the law, and that their verdict is not the result of passion @& 
prejudice and can not be said to te contrary to the manifest weight 
of the evidence. 

The judgnent of the Circuit Court of Knox County is affirmed. 

Judgment Affirmed . 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I. JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa. this day of 





_in the year of our Lord one thousand nine 





hundred and thirty- 


Clerk of the Appellate Court 
— (13815—5M—3-32) kB07 
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geeeun and held at Ottawa, on Tuesday, the sixth day of February, 
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ot 
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the year of our Lord one thousand nine hundred and thirty-four, 


within and for the Second District of the State of Illinois: 


Present-- The Hon. FRED G. WOLFE, Presiding Justice. 


i as 


Hon. FRANKLIN R. DOVE, Justice. 
Hon. BLAINE HUFFMAN, Justice. 
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E. J. WELTER, Sheriff. 


BE IT REMEMBERED, that afterwards, to-wit: On 
APR 25 1934 the opinion of the Court was filed in the 
Glerk’s office of said Court, in the words and figures 
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Gen. No. 8776 Agenda No. 36 
In the Appellate Gourt of Illinois 
Second District 
February Term, A. D. 19354 
H. F. Gehant Banking Company, 
Appellee, 
Appeal from the Circuit Court 
vig of Lee County 
M. Bradshaw and Mae Bradshaw, 


Appellants, 


HUFFMAN-J, 

Judgment by confession was taken by appellee against appellants 
on October 10, 1932, in open court, in the circuit court of Lee 
County, for the sum of $9241.80. Execution issued, and on October 
12, 1932, service of execution was had upon each of appellanis. 
Approximately one year later, and to-wit: On October 16, 1933, 
appellants filed their motion to set aside the above judgment, allegt 


ing lack of jurisdiction upon the part of the court to enter same. 





This is the a@nly question in this appeal. 
The warrant of attorney contained in said note is as follows: 


"The undersigned hereby, jointly and severally, 

empower any attorney of any court of record to appear 

\ for them, or either or any of them, in such court in 
term time or vacation, at any time hereafter and 

confess a judgment without process ageinst them, or 

either or any of them, in favor of the legal holder 

thereof for such sum as may appear to be unpaid thereon 
with interest, costs and ten per cent attorney's fees, 
with minimum attorney fee of $25.00 and to waive and 

: release all errors which may interven@® in such proceeding 
and consent to immediate execution." 

; 


The cognovit contained the following language, to which 
appellants object: 


8 "The defendants further agree that no writ of error 

or appeal shall be prosecuted on the judgment entered by 

virtue hereof, nor any bill in equity filed to interfere 

in any manner with the operation of judgment." 

Appellants insist that the warrant of attorney included in 
the note, not containing the phrase just above set out, which was 


incérporated in the cognovit, the court was therefore without 
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jurisdiction to enter the judgment. They presented their motion to 
set aside the judgment herein as aforesaid, which motion was based 
solely upon an alleged lack of jurisdiction upon the part of the 
court to enter samé. T,e question of any defense to the note is in 
no way involved in this proceeding, 

We understand the rule to be that the filing of a declaration, 
note and warrant of attorney, affidavit of its execution, and cognovit, 
brings the defendant before the court, and is enough to confer juris- 
diction upon the court to enter judgwent. Bush v. Hanson, 70 J11l. 480. 
The court in that case on page 483 of its opinion states; "It appears, 
from the judgment order, that a declaration, the warrant of attorney, 
and affidavit of its execution, the note and cognovit by the attorney 
authorized, were filed. The defendant in the judgment was before 
the court by appearance by his duly authorized attorney. A case 
of jurisdiction was then presented." I+ thus appears that where a 
note containing a warrant of attorney is filed with affidavit of 
its execution, together with a declaration and a cognovit, the court 
acquires jurisdiction to enter up a judgment. In further reference 
to this matter it will be found that the Supreme Court in the case of 
Fields v. Brown, 188 I11. 111, on page 113 of its opinion uses the 
following language: "fhe power to confess a judgment being clearly 
given in the writing signed and sealed by the appellant, the circuit 
court was fully justified in accepting it as sufficient to authorize 
the entry of appearance and confession of a judgment. Type filing 
of the declaration, lease and warrant of attorney, and affidavit 
of its execution, and cognévit, presented a case of jurksdiction. " 

While it is the settled doctrine that the authority to confess 
a judgment without process must be clear and explicit and strictly 
pursued, yet this rule has its reasonable limitations, and must not 
be applied with such strictness as to defeat the obvious intentions 
of the party granting the power .Holmes v. Parker, 125 Ill. 478,481; 
Sharp v. Barr, 234 Ill. App. 214, 217. 
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There is no pretense made here that the judgment was not confessdd 
for the exact amount honestly due to appellee from appellants. The 
Warrant of attorney clearly contained the power to confess judgment 
against appellants at any time, in favor of the legal holxder of the 
note, for such sum as was due thereon, and with a provision to waive 
and release all errors which may have intervened in such proceeding 
and the consent to immediate execution. 

With respect to appellants! contention that the court was without 


jurisdiction to enter this judgment, because of the incorporation of 





the above phrase in the cognovit, which was not expressly set out in 
the warrant of attorney, we are of the opinion that the following 

' Cases are decisive of this question. Hansen et al v. S,hlesinger, 

et al, 125 Ill. 230; Long v. Coffman, 230 Ill. App. 527. In the 
Hansen case, the court on page 237 of its opinion states; "In respéct 
to the other branch of the motion, unless some equitable ground was 


shown, the judgment could not be set aside and the execution quashed, 


(Citing cases). None has been shown in this case. There is no pre- 
tense the judgment was not confessed for the exact amount honestly 
due to plaintiff from defendants. If the attorney waived more than 
he was authorized to do by the warrant of attorney, in respect to 
defendants' right to an appeal or writ of error it is obvious it did 
them no harm, for they have now had their day in court, notwithstanding 
the aétion of their attorney of which complaint is made." Jn the 
Long case, supra, the court on page 531 of its opinion &teates; "The 
cognovit expressly released all errors in entering the judgment. 

The warrant of attorney did not, in terms, authorize the attorney 

to release errors, and it is contended that the powers conferred 

by the instrument must be strictly pursued and that any material 
deviation therefrom has the effect of rendering the judgment void. 
Counsel has stated the rule of law correctly but its application 


cannot be made to this case, because every confession of a judgment 
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ethics, 


operates as a release of errors. (23 Cyc. 721). Therefore the 
statement in the cognovit that all errors are releaged amounts to 
nothing mare than a mere recital of what the law is and the result 
is the same whether the cognovit contains such a statement or not. 
Because a judgment by confession operates as a release of errors, 
the law is made to provide that courts of law shall have equitable 
powers in determining motions to vacate or open up such judgments 
and that appeals and writs of error may be prosecuted to review the 
judgment of the court in granting or denying such motions. In 
addition to this the plaintiff in error has not been prejudiced 

by such alleged release of errors and there is no legal or equitable 
reason assigned why the judgment should be vacated on account of 
such release." OCertiorari in this case was denied by the Supreme 
Court. 

The appellants do not question the correctness of this judgment, 
er advance any legal or equitable objections to same, They urge 
there was such a material deviation between the warrant of attorney 
and the cognovit, as to destroy the court's jurisdiction to enter 
judgment, and that therefore the same is void. We do not adopt this 
view of the case. 

The judgment of the circuit court herein is atfirmed, 


Judgement affirmed. 
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STATE OF ILLINOIS, i 
ss. 


SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 





for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate (Court at Ottawa; this = ee day of 
—_ SCS. the year of our Lord one thousand nine 


hundred and thirty- 





b Clerk of the Appellate Court 
(73815—5M—2-32) e587 
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Begun and held at Ottawa, on Tuesday, fae aaa f day of February, in 

the year of our Lord one thousand hike hundred and thirty-four, 
2 

within and for the Second District of the State of Illinois: 


‘Present-- The Hon. FRED G. WOLFE, Presiding Justice. 


Hon. FRANKLIN R. DOVE, Justice. 


Hon. BLAINE HUFFMAN, Justice. 


JUSTUS L. JOHNSON, Clerk. as 
D'7/ AT ‘Be 
E. J. WELTER, Sheriff. 2 4 Ale B 


BE IT REMEMBERED, that afterwards, to-wit: On 


APR 2.5 1934 the opinion of the Court was filed in the 


Clerk’s office of said Court, in the words and figures 


following, to-wit: 





~ 
a* 


st as 


















ath aL aeee sae mo ro wt 
(Lae Mee . . 

ees fees) dcr ai Seat ad pa 
~ NN “aa So ee e 7 ' . , atte 6 
diete- adh ;gabeoth® na awesto Ga Siem 





£54 Bei "Np ee ete Siok igo 
asHie ais ree) ie Fedak Sacaed i Si 
iat valbiaarh RULdP)geames 

,eotianws ,1V90 2H WED eat) sok ee 


acvisteuh ,TAMTRUH. GATAde 4 a68 * 
; ak 
tei ,WOSRHOL. fg eueat 
% : 
Lt inert qaotua «tam | 
s < 
SS nen eens ba a a rn ot em 0 2 om nr 


‘sitw-ot ,ehitewisdtasteae 2 6a) 
halt tex itveD okt to wetebgo-eday ci 


bts sitow eff nb ,siv00 Bise to se 





Gen e Noe 8411 Agenda No. 45 
IN THE 
APPELLATE COURT OF ILLINOIS 
SRCOND DISTRICT 


Oetober Term, AD. 19526 


ANTONIA BURCAR, 
Appellee, 
.ppeal from the Circuit 
VSe 
Cowt of LaSalle County. 
ALBERT L. ROBERTS, 


Appellant. 


PER CURIAM: = 
Antcnia Burear, hereinafter referred to as appellee, 
instituted this proceeding against Albert L. Roberts, hereafter 
ealled appellant, in an action based on fraud and deceit, averred 
to have been practiced by the appellant upon appellee in the sale 
of a stock of merchandise and fixtures in a grocery store in Streator, 
The declaration consists of two original and three amended counts, 
in all of which it is charged that the appellant deweived and defraud- 
ed appellee by misrepresenting to her the quantity and quality of the 
stock of groceries sold. To the declaration the general issue was 
pleaded. 
It appears that in February 1926 the appellant owned a stock 
of groceries in the City of Streator; that he purchased the stock 
in October 1925, and that his sister irs. O'Neil and his wife 
managed the store from October until the following February. 
Appellee lived in Kangley, near Streator, with her sons and daughters; 
one of her daughters who attended the streator High School near 
the store learned the stock was for sale and on Sunday, February 
14th, 1926, Ralph Burear, twenty-two years of age, and his brother 
Peter, twenty-six years of age, sons of appellee, called at the 


home of appellant and went with him to the store and examined the 
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stock, According to the theory of appellant the stock was fresh 
and clean and apparently appellee was pleased with the report 
made to her by her sons for on the following morning she went 
to the store and remained examining the stock and observing the 
trade. 

The record further discloses that appellee testified that 
she resolved on Monday morning to buy the stock. Appellant in- 
quired whether she wanted to buy for a lump sum or on an inventory 
basis. It appears that an inventory had lately been taken. Appellee 
said she would not buy for a lump sum nor accept an inventory unless 
it was made in her presence. She returned on Tuesday with her son 
Ralph and again examined the stock and watched the trade, 

It further appears that she and her said son Ralph returned 
on Wednesday morning following and arranged with Mrs. O'Neil to 
have an inventory of the stock taken by a disinterested outsider, 
and by agreement George Page, a salesman for a wholesale grocery 
house, was called and an inventory was made by him and under his 
direction. Appellee and her son Ralph were present throughout the 
entire taking of the inventory and Ralph assisted Page in taking 
it. The inventory was largely in the handwriting of Ralph Burcar 


and was in the possession of appellee from the time the inventory 





was taken until the trial. The inventory of the value of the stock 
was in the neighborhood of $900 and the shelves and fixtures around 
$300. Appellee paid appellant the total inventory value of the 


stock and fixtures on Thursday, Februsry 18th, and immediately 


. 
; 


went into possession of the stock and the store. 


a ae ee 


The evidenee discloses on the part of appellee as well as 


————— 


appellant, except for a few minor exceptions, as to which there 
is a conflict in the testimony, that appellee received all the 
items of goods and property listed in the inventory. 


It is the contention of appellee that the groceries were not 


ith tl ne jee Rll i aaa ae 


clean and fresh at the time of the sale. Her son Ralph testified 


that the store was clean and neat; that the stock was clean and 
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atic. 
that the cans were clean and not rusty; and that the whole place 
looked attractive. There is evidence in the record, however, to 

the effect by appellee and her son Ralph that some time after the 

Sale was made some of the goods were found to be spoiled. The 
evidence of the son Raloh is that the total value of all goods 

claimed to have been spoiled, including goods claimed to have been 
found spoiled something like eicht months after the sale was $315.90. 
The judgment was for %848.00. 

It is the contention of anvpellant that the judgment of the 
Circuit Court should be reversed and the cause remanded because the 
evidence shows that appellee received the goods described in the 
inventory and that the stock at that time was clean and fresh and 
the cans free of dust; that the evidence does not prove fraud on 
the part of appellant as alleged in the declaration; that the Court 
admitted improper evidence which tended to confuse the jury; that 
the Court erred in its instructions to the jury and that the dameges, 
even if plaintiff was entitled to recover, are excessive. 

On an examination of the declaration it will be found that 
appellee avers that appellant deceived and defrauded her in the tw 
following particulars; first, as to the cuantity of stock of groceries 
in the store; that it was less than shown by the inventory; Second, 
as to the quality of the stock of groceries in the store; that an 
indefinite part of it was spoiled and unmerchantable. 

The evidence discloses that the entire stock of groceries was 
inventoried by a under the supervision of an experienced and dis- 
interested wholesale grocery salesman; that the inventory was made 
in the presence of appellee and her son Ralph, a young business man; 
that the greater part of the inventory was in the handwriting of the 
son of appellee, who assisted through out in the taking of it, and 
it appears from the evidence of Ralph himself that there was no 
material shortage but the items on the inventory were substantial ly 


correct in so far as he could remember. Cf 
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The evidence offered by appellee on the question of the 
quality of the goods and bearing upon the charge of fraud and 
deceit is meagre. The evidence on the part of appellee on this 
part of the case was given by herself and her two sons, Ralph 
and Peter. They failed to testify that the stock of goods was 
spoiled in whole or in part at the time of the sale. Appellee 
testified that she went to the store every other day after she 
bought it and that she found nothing wrong with any of the stock 
until fow or five days after the purchase. The son Ralph 
testified that he knew of some items of the goods which he 
claimed were spoiled two days after the sale and about all of 
them not later than five days after the sale. The record fails 


to disclose, however, that if he did observe anything with re- 





ference to there being any spoiled goods he did not disclose that 
fact to his mother, the appellee. 

It is also urged by appellant that the Court admitted in 
evidence over his objection, a certain Exhibit. Apparently the 
Exhibit was an inventory of the stock made some time prior to the 
sale. It does not appear when the inventory was made, or by whom. 
It is quite apparent that it had no bearing on the ease. The 
record discloses that appellee testified that she refused to 
accept any other inventory than her own or to deal on the basis 
of any other. An inventory made at sme time prior would not show 
the same goods that would be shown in an inventory made at the tim 
of the purchase by appellee and to introduce ea former inventory, 
especially without proof as to who made it or when it was made, 
necessarily tended to mislead the jury and gave it to understand 
that it should consider any discrepancies which might appear in 
the two inventories in making up its verdict. We think the cowt 
erred in admitting the Exhibit. 

It is contended also by the appellant that the Court erred 
in giving instruetion number Three. In instruction number Three, 


instead of informing the jury that the masure of damages was 
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the difference between the value of the goods as they were and 
as they were represented, the instruction informed them that they 
"May allow to the plaintiff such fair and reasonable sum as will 
fairly and reasonably reimburse the plaintiff for any actual 
lesses *** she may have unavoiidably sustained as a direct result 
of the alleged false and fraudulent statements and representations 
made by the defendant to the plaintiff." 

The record discloses that Ralph Burear, son of appellee, was 
the only witness who testified on the subject that the total value 
of all the gcods which were of inferior quality or spoiled was 
5315,90. That figure would represent the difference between the 
value of the goods as they were and as they were represented to 
be if appellant had been guilty of fraud and deceit as averred. 
The verdict was for $775.00, but it appears thst quite a considerable 
length of time elapsed before judgment was rendered on the verdict 
end judement was subsequently rendered for the sum of %848.00. If 
appellee was entitled to recover the measure of her damsges would 
be the difference between the value of the stock as it was and 


what it would be worth if the alleged false representations con- 





cerning it had been trve. The measure of damages in an action for 
fraud and deceit is the difference in the worth of the property as 
represented and its real value. Or as it is sometimes stated, it 
is the difference between the value of the property as it is and 
what it would be worth if the representations had been true. 
Schwitters vs. Springer, 236 Iil. 271; Siltz vs. Springer, 256 
Ill. 2763; Stewart vs. Clark, 194 Ill. App. 2. 

We are of the opinion that reversible error was committed 
in the trial of this cause and the ivigment of the Circuit Court 
of LaSalle County is reversed and the cause remanded. 


REVERSED AND REMANDED. 
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STATE OF ILLINOIS, 

SECOND DISTRICT fs I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in and 
for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, do hereby 
certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above entitled cause, 


of record in my office. : 
In Testimony Whereof, I hereunto set my hand and affix the seal of said 


Appellate Court, at Ottawa. this day of 





BEE ee ein) the year! of our, Word (one thousand nine 


hundred and thirty- 





Clerk of the Appellate Court 
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Lula A. Blaék, Appetice, v. William T. ne 3 Mabel 
McCoy, Mabel Walker, Inez N. Blith, John R. 
McCoy, and R. L. Webber, Administrator 
with the will annexed of the estate 

of Mary A. Barton, deceased, oy |=» 


Appellants. ka & vA | 


Appeal from the Circuit Court of Brown County, 
Illinois. 


January Term, A. D, 1934. 
Gen. No. 8791 Agenda No. 3 


Mr. Justice Davis delivered the opinion of the 
court. 

This is an appeal from a decree of the Cireuit Court 
of Brown County, rendered on the hearing of a bill 
filed by appellee to construe the last will and testament 
of her mother, Mary A. Barton, deceased. 

Mary A. Barton died testate in the city of Mt. 
Sterling, Illinois, on December 15, 1930, and the pro- 
visions of her last will and testament which was ad- 
mitted to probate and record in the county court of 
Brown County, Illinois, are as follows: 

FIRST: It is my will that my funeral expenses and 
all my just debts be fully paid. 

SECOND: I give and devise to my son, William T. 
Barton, the east half of the south east quarter of See. 
No. 15 in Tp. one south range three (3) West of the 4” 
P. M. in Brown County State of Illinois for and during 
his natural life and at his death I give & devise said 
lands to my two daughters viz Lula A. Black and 
Mabel McCoy share and share alike to them and their 
heirs forever. 

3Rd. I give and devise to my daughter Mabel McCoy 
the east 80 acres of the south west quarter of sec. 23, 
in Tp. one south range three west of the 4” P. M. in the 
County of Brown and State of Illinois during her 
natural life and at her death I give and devise said 
land to her two children John R. McCoy and Inis May 
Blith to them share and share alike and to their heirs 
forever. 

4” I give and devise to my daughter Lula A. Black 
the east half of the south west quarter of sec. 6 and the 
north west quarter of the south east quarter of said 
Sec. 6 in Tp. one south range four west of the 4” P. M. 
in Brown County State of Illinois during her natural 
life and at her death I give and devise said land to her 
daughter Mabel Walker and her heirs forever. 
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5 I give the rents from the west half of the north 
east quarter of Sec. 14 Tp. one south range four west 
of the 4” P. M. in Brown County State of Illinois to 
my said three children William T. Barton Lula A. 
Black and Mabel McCoy they to share equally in same 
& they to rent said land until such a time as they can 
sell same for a fair price when they are to sell same 
and make a proper deed for same and divide the con- 
sideration for same equally among them. 

6th My home, Lot No. three (3) in Block No. Three 
(3) in A. Curry and R. H. Hurlbuts Add. to the town 
(now city) of Mt. Sterling Ilinois I direct my execu- 
tors hereinafter named to sell said lot and I authorize 
them to make and execute a proper deed for same & I 
also authorize my said executors to sell and execute 
any and all necessary papers to pass title to such 
property sold that may be necessary to properly settle 
my estate. No order of court is to be required and 
after the payment and satisfying clause one herein my 
said three children are to have the remainder of the 
proceeds from said lot and any personal property I 
may own they to share equally therein any note or 
notes I may hold against either of my said children is 
to be considered an advancement against Shuch child 
and is to be deducted from such childs share in my 
estate. 

I have made this will as I want it and as I consider 
just and fair taking into consideration the various 
things that have preceded this will and should either 
of my said children attempt to prevent the execution 
of this will or try to break it such child is to forfeit 
what is herein given him or her & he or she is to have 
no part there in & such non offending child or children 
are to have the estate same to be received as herein 
given only the part received is to be enlarged and such 
offending child is not to act as executor. 

LASTLY, I hereby nominate and appoint my said 
three children William T, Barton, Lula A. Black and 
Mabel McCoy to be the executors of this my last will 
and testament, hereby revoking all former wills by 
me made. 

Mary A. Barton left surviving her Lula A. Black, a 
daughter and appellee herein, and William T. Barton, 
a son, Mabel McCoy, a daughter, Mabel Walker and 
Inis M. Blith, granddaughters, and John R. McCoy, a 
grandson, as her sole and only heirs at law. 

R. L. Webber was duly appointed by the county 
court of Brown county, Illinois, administrator with the 
will annexed of the estate of said Mary A. Barton, de- 
ceased, and all of said parties with the exception of 
Lula A. Black, appellee, were made defendants to the 
bill of complaint filed by appellee. 
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In her bill of complaint appellee alleges that on or 
about May 5, 1923, she was indebted to said Mary A. 
Barton, deceased, in the sum of $5680.00, which was 
evidenced by a promissory note for said sum with in- 
terest at the rate of 6% per annum from date until 
paid and was then due and payable, that William S. 
Black, the husband of appellee, and Hattie H. Black, 
his sister, were sureties on said note; that on Novem- 
ber 1, 1927, all indebtedness of appellee including said 
promissory note as aforesaid was extinguished and 
liquidated in the following manner: 

William 8. Black and Hattie H. Black were at that 
time the owners of the east half of the southwest quar- 
ter of section six and the northwest quarter of the 
southeast quarter of said section six in township one 
south, range four west of the fourth principal meridi- 
an, in Brown County, State of Illinois, said lands be- 
ing occupied at the time by appellee and her husband, 
William S. Black, and said Hattie H. Black; that the 
fair cash market value of said real estate at that time 
was twenty thousand dollars, subject to a mortgage 
securing the sum of seventy-five hundred dollars; that 
appellee and her husband were at that time indebted 
to the Timewell State Bank, the Timewell Farmers 
Cooperative Company and M. E. McCabe in the total 
sum of $2832.40; that the said Mary A. Barton on said 
November 1, 1927, agreed, in consideration of the con- 
veyance to her of the above described real estate, that 
she would assume the payment of said mortgage, pay 
the said indebtedness amounting to the sum of 
$2832.40 and also release and discharge appellee and 
said William S. Black and Hattie H. Black from all 
liability from the indebtedness due and owing from 
appellee and her husband, William 8. Black, and 
Hattie H. Black to her, including said note above de- 
scribed and would cancel and deliver said note to ap- 
pellee; that, relying upon said promise of said Mary 
A. Barton, appellee and her husband, William S. 
Black, and said Hattie H. Black, on November 1, 1927, 
executed and acknowledged and delivered a deed to 
said real estate to said Mary A. Barton, who from that 
time on has been the owner thereof and that the same 
has been inventoried as part of her estate. 

That the relations between appellee and her mother 
at that time and continuously until her death were 
tender, affectionate and amicable, and that appellee 
relying upon the promise of her mother and believing 
that she would surrender and cancel said note within 
a reasonable time did not insist upon the immediate 
surrender and cancellation of the same, but thereafter, 
while visiting her mother, requested her to deliver and 
cancel said note, and her mother who claimed she kept 
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said note in a purse, which at that time was in the 
possession of said William T. Barton requested the 
said Barton to deliver said note to appellee; that he 
never delivered said note to appellee but that after her 
mother’s death the note was found in the possession 
of said Barton and that from thence hitherto it has 
been and still is in his possession; that said Barton 
paid nothing for said note and that he is not a bona 
fide holder of said note in due course, nor was the same 
assigned or transferred to him by said decedent in her 
life time; that appellee was not indebted to her mother 
at the time of the execution of her will nor at the time 
of her death; that the other children of deceased now 
claim that the notes mentioned in the sixth clause of 
said will of deceased includes the said note which had 
been liquidated as aforesaid and is to be considered 
evidence of an advancement against the interest pro- 
vided for appellee by the said last will and testament 
and that under the second paragraph of said sixth 
clause she will forfeit all her interest in said estate 
unless she pays said note and interest thereon down 
to the present time to be deducted from appellee’s 
share in said estate; and that the other children now 
contend that the refusal of appellee to either pay said 
note, or permit the supposed indebtedness evidenced 
by it to be deducted from her interest in said estate 
subjects her said interest to forfeiture under the sixth 
paragraph of said will which provides that ‘‘should 
either of my said children attempt to prevent the exe- 
eution of this will such child shall forfeit what is here 
given to him or her;’’ that said other children now 
insist that it was the intention of decedent to include, 
at the time of the execution of the will, all notes 
formerly held or owned by her, whether paid or un- 
paid; that in view of the circumstances surrounding 
the testatrix, at the time of the execution of the will, 
she meant, by use of the words ‘‘execution of the will’’ 
the probate of the will; that she did not intend that 
any child’s interest in her estate should be charged 
with the payment of any paid or liquidated notes 
which might be in her possession at the time of her 
death; that the said sixth clause of said will is ambigu- 
ous and uncertain, and its true meaning and intent 
should be rendered certain by a construction of this 
court; appellee prays that the court will construe said 
will and that she may have such other and further re- 
lief in the premises as equity may require, ete. 

The defendant, R. L. Webber, adminstrator with 
the will annexed, answered the bill and denied that ap- 
pellee is entitled to the relief or any part thereof, and 
prays that the bill be dismissed, ete. 
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Defendants, William T, Barton and Mabel McCoy, 
answered and deny that the note executed by appel- 
lee was ever paid by her in any manner or that the 
conveyance of the real estate mentioned therein was 
in payment of said note, but allege that said note 
never has been paid; that it was always in the posses- 
sion of the testatrix up to the time of her death and 
that she never promised appellee in her life time that 
she would cancel the same; that under the sixth clause 
of the will the note is evidence of an advancement to 
appellee and must be deducted from her share of the 
estate; that appellee is trying to contest the validity 
of the will under the guise of a construction thereof 
and that its provisions are clear and unambiguous and 
need no construction, whereby the court is without 
jurisdiction of the subject matter. 

On account of the fact that the regular master in 
chancery of said court was disqualified because of be- 
ing interested in said suit the cause was referred to 
Vernon Briggs, as Special Master, to take the evidence 
and report the same together with his findings of fact 
and conclusions of law. 

The master found that on or about May 17, 1923, 
Lula A. Black was indebted to said Mary A. Barton 
in the sum of $5680.00, which was evidenced by a note 
bearing interest at the rate of 6% per annum and upon 
which note her husband, William S. Black, and Hattie 
H. Black were sureties; that said William 8S. Black and 
Hattie H. Black were, on November 1, 1927, the own- 
ers of the east half of the southwest quarter and the 
northwest quarter of the southeast quarter of section 
six in Township one south, range four west of the 
fourth principal meridian in Brown County, Illinois, 
and that at that said time the fair cash market value 
of the same was $18000.00; that the same was subject 
to a mortgage in favor of the State Savings, Loan and 
Trust Company, Quincy, Illinois, securing an indebted- 
ness of Seven Thousand Five Hundred dollars; that 
on said date appellee and her husband, William S. 
Black, were indebted to the Timewell State Bank in the 
sum of $2090.69, to the Timewell Farmers Co-oper- 
ative Company in the sum of $431.78, and to M. E. 
McCabe in the sum of $131.19; said last three items of 
indebtedness having been reduced to judgment in the 
Cireuit Court of Brown County, Mlinois. 

That on November 1, 1927, said William S. Black 
and Lula A. Black, his wife, and Hattie H. Black made, 
executed and delivered to Mary A. Barton a warranty 
deed for said real estate for the stated consideration 
of one dollar and other considerations; that at said 
time Mary A. Barton satisfied the indebtedness of 
William S. Black, Lula A. Black and Hattie H. Black 
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above mentioned to the Timewell State Bank, the 
Timewell Farmers Co-operative Company and to 
M. EK. McCabe. That the note for the sum of $5680. 00, 
payable to the order of Mary A. Barton, was never de- 
livered to either William S. Black, ula A. Black or 
Hattie H. Black, but that said note remained in the 
unconscious possession of said Mary A. Barton. That 
from and after the acceptance of said warranty deed 
to said real estate said Mary A. Barton did not con- 
sider her said daughter, Lula A. Black, nor her hus- 
band nor said Hattie H. Black indebted to her by 
reason of and on account of the execution of said 
$5680.00 note. 

The Master concludes that said note for $5680.00, 
executed by Lula A. Black, William S. Black and 
Hattie H. Black and payable to Mary A. Barton, 
should not be considered evidence of an advancement 
against the interest of Lula A. Black in and to the 
estate of Mary A. Barton, deceased, under the terms 
of her last will and testament and that the same is not 
an asset of the estate of Mary A. Barton, deceased. 

That the word ‘‘hold’’ in the first paragraph of the 
sixth clause of the said last will and testament of said 
Mary A. Barton, deceased, should be construed not to 
mean mere possession of liquidated obligations but 
ownership of valid existing and unliquidated obliga- 
tions, if any. That in the second paragraph of said 
sixth clause of said last will and testament of Mary 
A. Barton, deceased, the words ‘‘attempt to prevent 
the execution of this will,’? should be construed to 
mean ‘‘attempt to prevent the probate of this will,’’ 
and that the filing of the bill by appellee should not 
operate as a forfeiture of her interest in the estate of 
said Mary A. Barton, deceased. 

Exceptions to the report of the master were over- 
ruled and a decree was entered in said cause, 

The court found that the note for $5680.00, which was 
owned by appellee to the deceased, Mary A. Barton, 
was extinguished and liquidated by a conveyance from 
William S. Black and Hattie H. Black to deceased of 
the real estate which was described in the bill of com- 
plaint and that the fair cash market value of said real 
estate at the time of the conveyance thereof was $20,- 
000.00, subject to a mortgage securing an indebtedness 
of $7,500.00, and that appellee and her husband were in- 
debted to the Timewell State Bank, the Timewell 
Farmers Co-Operative Company and M. E. McCabe 
in the total sum of $2,832.40, and that on November 1, 
1927, deceased agreed, in consideration of the convey- 
ance to her of the said real estate, that she would as- 
sume the payment of said mortgage, pay the indebted- 
ness of said bank, Co-operative Company and said M.E. 


jRv8 ok 08) d ogeT 


off clos 9ist@ ilsweoil! od} of bodoiinent ovoda 
of fies vragen evitstogo-00 aisarre’l UowemiT 
OG.08088 to are sd} vot stom edt tadT .odaDoM 
“of rover sew doriatl A yisM to shire oft ot oldayeg » 
ro dosl A sin dositi 1 ateilli¥7 wilig ot bervil 
edt ui bortiemer slo bisa tedt td soci H stich 
jad? codssi.A vis bine to aviazscaug anoloenoons 
heeh yiaetisw biss to somsiqeoses sii 14)ie bas mori 
609 jon bib sotiwd .A yieli bisa etetes lest bisa of 
~agd toi tom Moalfi .A afl xeidyseb bisa ted. s9bis 
yd ied ot betdebri doclh A sitisH. Bise ton bead 
bina Yo motigosxe oft to tutooon oo bas Jo coset 
sion 00.08868 
OU.ORESR vot atom fiina tlt sobilenba totesM ad’E | 
bes dosll 4 oailiW ooel@ A aint yd Setpveze 
“wotisd A vishl of olde bun dosl JH ottalt 
hromipoanavbs ae te oonebive bsrwehieros sd tou bliody 
adi of Bae at docl@ .A sisd to jazorsini od? daniags 
ranted oft tobas ,boensooh woiisd .A yisil to oisles 
jon ef ontse odt Jet bus teoursiaot bas {liw les! ted to 
Asexoveb otis A wis to otetze oli To tozas os 
oft to dgsigstaq teatit adi ai **Slon* Brow off jedT 
bisa to iaonmsstast bus {iw tael biss od} to senels dixie 
oF ton beriedoo ed blyode beesooeb .rolisd A crelt 
ind amoieeido belebigpil To neélassg2a0q tom mast 
-gyildo bsisblopitay bos unteizo bdav to gideroswo 
Hing to dqerestsq Saooas od} gi ted oye He enon 
yieM to inemalae? bar iliv jes! hise to sauale dixie 
dussvorq ot iqnroiis** ebrow od? ,bosssseh totus A 
ot bewttasen od Dfisode *' ili sidd to mothcsexs ‘ot 
'* fiw aidt Yo atadorgy od} Jgoverq of hyaotte™ oxen 
fox bineda seilsqgs vd iid odf to undit edt jad} bas . 
to sissies sdi ai teorsiai 19d to stmtisirot ¢ ay otetago 
sesso ois A via bie 
“i970 stew visser edi Te irogqet od} 6} anottqeoxtif 
oeise bisa nt beroime aew setosh a hua holu'e 
nsw ioidw 00.0806? sof ston aft tadt havo? tyos oT 
4omed A yah beesseob od? of oolisaqe vd bonwe 
soit soaevevios a wd hetsbinpil bus bsdeingatizea saw 
to beasososb of del FT ottish bas doelh 2 mailliW 
-nte9 to [lid oft ni betioaob asw daisiw otaias leot ont 
laot bine 3o sulay tediaar dano vikt odt Jadt bare trishg 
- O88 asw Tooredt sompvevaoo odt to cenit af} im states 
sanhellobal me gatinege ogextton 8 of jostdre 00.000 
-fii svow Daadand tod fins oalleq¢s tadt Dive ,00.008, 18 to 
Uowoedt od? sas ost Uowomi® alt of betdeb 
sdsGoM a LM Row ‘caegeno Bis tin acai weet 
4 redmovolt no tact Dow Ob 888,88 to ote Letod odd at 
<wevitos st ‘to aoitarsbienos si Darras beasooeh WSeL 
-12 hluow edz ied? sistas [nov fise off to teil of sone 
-hetdebur od} vaq ,eegtrom bise to jnsarynq od? one 
ALTA bisa bas yoaqeroD etitstaqo-o09 sled bise to aeon 





Page 7 Gen. No. 8791 


McCabe, and also release and discharge appellee and 
her husband, William 8. Black, and Hattie H. Black 
from all liability on said indebtedness then due and ow- 
ing from appellee and her husband, William 8. Black, 
and Hattie H. Black to said deceased, including the 
note for $5,680.00, and that said conveyance was exe- 
cuted upon that consideration. 

The court further found that a dispute had arisen 
between the defendants, Mabel McCoy and William T. 
Barton, and appellee as to the proper construction to 
be placed upon the sixth clause of said will; that said 
William T, Barton and Mabel McCoy claim that, unless 
the note for $5,680.00 with accrued interest from its 
date until the time of the death of the testatrix is paid 
by appellee, that she will forfeit all right to any devise 
or legacy under said last will and testament and that 
it was proper that said clause should be construed and 
that the said suit is brought in good faith for the pur- 
pose of enabling the estate to be properly administered 
and settled; that said William T, Barton and Mabel 
McCoy claim that under the following language in said 
last will and testament, namely: ‘‘any note or notes 
I may hold against either of my said children is to be 
considered an advancement against such child and is to 
be deducted from such child’s share in my estate’’, 
the said note of $5,680.00 and accrued interest, although 
paid and extinguished, must be considered an advance- 
ment and deducted from appellee’s share in said estate, 
and found that it was not the intention of the testatrix 
that said amount was to be deducted from the share of 
appellee. 

It was ordered by the court that said indebtedness 
of appellee in the sum of $5,680.00, evidenced by said 
promissory note, has been and the same is declared to 
be liquidated, cancelled, discharged and paid and is 
not an asset of said estate and that none of the makers 
thereof are indebted thereon to said estate; that the 
language in said will, ‘‘any note or notes I may hold 
against either of my said children is to be considered 
an advancement against such child and is to be de- 
ducted from such child’s share in my estate’’, be, and 
the same is hereby construed to mean any unpaid notes; 
that appellee has not attempted to prevent the execu- 
tion of the last will and testament of deceased or tried 
to break such will and that appellee has done nothing 
to forfeit her interest in any devise or legacy under 
said will. 

The defendants, William T. Barton and Mabel Mc- 
Coy, prayed an appeal to this court and perfected the 
same by giving bond as required by the order of said 
court and are the sole appellants in this court. 
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The principal reason urged for a reversal of said 
decree is that appellee had a full, adequate and com- 
plete remedy at law, and that the language contained 
in said will had a certain definite legal meaning and 
was not ambiguous and that there is no latent ambig- 
uity in said will and that the bill should therefore have 
been dismissed for want of equity. 

No trust being involved in this will, jurisdiction to 
construe the same must then depend upon the Act of 
June 5, 1911, Cahill’s St. Ch. 22 Par. 50, which con- 
ferred jurisdiction upon courts of equity to hear and 
determine bills in equity to construe wills notwithstand- 
ing no question of a trust is involved therein. 

While such authority is conferred by said amend- 
ment, yet it is error for a court of equity to assume 
jurisdiction to construe a will when there is no doubt 
or uncertainty as to the rights and interests of the par- 
ties arising from ambiguous language in the will. 
Bimslager v. Bimslager, 323 Il. 303. 

Equity will entertain a bill for the construction of a 
will which, though clear on its face, discloses a latent 
ambiguity when read in the light of extrinsic facts. 
Heckler v. Young, 264 Til. App. 34. 

A reading of the will discloses that it is very crudely 
drawn and that it presents sufficient ambiguity in the 
language used to give the court jurisdiction to construe 
it. 

The evidence which includes the testimony of disin- 
terested witnesses fully sustains the findings of the 
Master and the Court that the conveyance of the real 
estate made to testatrix was in liquidation of the in- 
debtedness of appellee. The court will not construe 
an indebtedness of a devisee or legatee which was paid 
to the testatrix in her life time to be an advancement 
to be deducted from such devise or legacy. 

The decree of the Circuit Court is affirmed. 

Decree affirmed. 

(Ten pages in original opinion.) 
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William L. Patton, Appellee’ v. Mary Ann Adams, 
AppeHants. 


Appeal from Circuit Court of Sangamon County. 
S Y ‘os 
January Term, A. D, 1934, 2 "4 Lr 
Gen. No. 8818 Agenda No. 12 


Mr. Justice Davis delivered the opinion of the 
court. 

By this appeal appellant is seeking to reverse an 
order of the Circuit Court of Sangamon County, sus- 
taining an order entered by the Probate Court of said 
county, in a matter arising in the administration of 
the estate of Harriet Kerneghen, deceased. 

In March, 1932, the law firm of Follansbee, Shorey 
& Schupp, of Chicago, Illinois, received a letter from 
Thomas Elliott, a solicitor residing at Newry, Ireland, 
concerning the estate of Harriet Kerneghen, deceased, 
in which he stated that he was acting for Mary Ann 
Adams, of Lisadian, Ireland, and that Thomas Jarrett, 
of Springfield, Illinois, was the solicitor dealing with 
the estate, and stating that no money had been paid 
over to his clients and that they were getting old and 
are in poor circumstances, and requesting said firm 
to ascertain the full particulars of the estate and write 
him concerning the matter. 

The firm of Follansbee, Shorey & Schupp wrote a let- 
ter to William L. Patton, appellee, referring the mat- 
ter to him and asking him to investigate. Harriet Ker- 
neghen died testate on May 1, 1928, and letters testa- 
mentary were issued to Thomas L. Jarrett on June 
28, 1928, upon his giving bond in the penal sum of 
$40,000.00. He inventoried personal assets amounting 
to the sum of $23,000.00. 

By the terms of her will the money was to be divided 
equally between a number of legatees, one of whom 
was appellant, Mary Ann Adams. Jarrett filed no 
report until January 10, 1931. Appellee entered his 
appearance for appellant in said estate and proceeded 
to investigate the same and filed objections to said 
report, alleging that it contained improper charges, 
excessive claims by the executor for fees and expenses 
and false credits for alleged payments of legacies 
which had not in fact been paid. Another report was 
filed by the executor on August 12, 1932, to which ap- 
pellee also filed objections. The results of these pro- 
ceedings was that Jarrett as such executor was forced 
to make settlement by the Probate Court. 
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Thomas Jarrett, the executor, procured an order to 
make partial distribution to appellant in the sum of 
$2000.00, which was paid by the executor by a check 
payable to the order of appellee, who remitted the same 
to Follansbee, Shorey & Schupp, who advised Elliott 
of the payment and that they would forward the same 
to him as soon as his client, the appellant, should sign 
and return a receipt and agree that they should receive 
as a fee for their services performed the sum of 
$300.00. From the correspondence introduced in evi- 
dence, it appears that appellant refused to agree to 
pay the $300.00 as a fee and repudiated Elliott’s em- 
ployment as her solicitor. Elliott advised Follansbee, 
Shorey & Schupp of these facts and they returned the 
$2000.00 to appellee, who filed his petition in the Pro- 
bate Court for leave to deposit the fund with the clerk 
and for an order fixing appellee’s solicitor’s fee at 
$300.00, and that the clerk be directed to pay the fee 
out of the fund. The Probate Court entered an order 
in accordance with the prayer of the petition, and the 
Circuit upon appeal entered a_ similar order. 
Depositions of Elliott, appellant, and other witnesses 
were taken in Ireland and read in evidence upon the 
hearing on said petition. It was stipulated on the hear- 
ing by counsel for appellant that a fee of $300.00 was 
a reasonable fee, and that the amount of the fee was not 
disputed. 

Appellant relies upon two errors for a reversal of 
the order of the Circuit Court: First, that the Pro- 
bate Court had no jurisdiction to make the order en- 
tered by it, and that for such reason the Cireuit Court 
was without jurisdiction; second, that the evidence 
failed so show employment of Elliott, and hence ap- 
pellee was without authority to act on behalf of appel- 
lant. 

Appellee stated in his petition, filed in the Probate 
Court, that he brings into court a check for $2,000.00 
and prays that he may be allowed to deposit the same 
with the clerk of said court and that the clerk be in- 
structed and authorized to procure payment of said 
check and hold the proceeds subject to the further or- 
der of the court, and that the clerk be authorized, or- 
dered and directed to pay petitioner out of said pro- 
ceeds the sum of $300.00, in full for services rendered 
by petitioner on behalf of said Mary Ann Adams. 

Appellant moved the court to strike the petition of 
appellee from the files for the reason that the court 
had no jurisdiction to hear said petition or adjudicate 
the same, and for the further reason that the petition 
shows no employment of appellee. After a similar 
motion was overruled by the Cireuit Court appellant, 
by leave of court, filed an answer to said petition, in 
which she says: That appellee was, at no time or in 
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any manner, expressly or impliedly retained or employ- 
ed or instructed to act for her in the matters alleged 
in the petition. The questions, that were presented to 
the Probate Court for hearing and determination, were 
as to whether appellee was ever retained by appellant 
or had authority to represent her and look after her 
interests in said estate, and, if so, the fixing of a proper 
allowance for such services. 

None of the acts of appellee in representing the in- 
terest of appellant in said estate in said Probate Court 
were repudiated by appellant or called to the attention 
of the court, and said dispute did not affect or inter- 
fere with the proper administration of said estate in 
any way. Appellant, upon being informed that ap- 
pellee had obtained the sum of $2,000.00, which was 
ordered by the court to be paid to her, did not come into 
court and charge that appellee was without authority 
to represent her and that, by virtue of his appearance 
as her solicitor, he had obtained the $2,000.00 that was 
ordered paid to her, and refused to pay the same over 
unless she consented to pay him the sum of $300.00 for 
his services in so representing her, and thus give the 
court jurisdiction to investigate such charges and de- 
termine whether appellee was employed and was au- 
thorized to represent appellant. 

The Probate Court is concerned in no way with the 
dispute that has arisen between Mary Ann Adams and 
appellee, William L. Patton, as to whether he was em- 
ployed or in any way authorized to guard the interests 
of appellant in said estate, or if so, as to what would be 
reasonable compensation for such services as he had 
performed. 

The fact that the court was in control of said fund 
would not give its jurisdiction to hear and determine 
the questions in dispute between appellant and appel- 
lee. It would have no more jurisdiction to hear and de- 
termine the dispute as to the employment of appellee 
and the fixing of proper solicitor’s fees than it would 
have in any other case where some matter of dispute 
arose between a legatee and his attorney in the settle- 
ment of an estate. 

If as a matter of fact appellee was employed by 
appellant as her solicitor, to guard her interests in said 
estate, he had a right to collect the $2,000.00 for his 
client, retain his reasonable compensation for his serv- 
ices, and remit the balance to his client without the aid 
of any court. 

The Cireuit and Probate Courts being without juris- 
diction to hear and determine the petition of appellee, 
the order of the Circuit Court is reversed and the cause 
remanded to that court with directions to dismiss the 
petition for want of jurisdiction. 

Reversed and remanded with directions. 

(Four pages in original opinion) 
(25261—4-5-34) lt <> 
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neral Motors Acceptance Corporation, a Corpora- 
tion, Appellant, v. Richard Vaughn and 
Emmet C, Vaughn, Appellees. 


Appeal from Circuit Court, Edgar County. 
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Mr. Justice Fuuron delivered the opinion of the 
court. 

On June 15, 1931, Appellee, Richard Vaughn, who 
was then a minor, and Emmett C. Vaughn, purchased 
a Chevrolet Truck from the Simpson Chevrolet Com- 
pany. The purchase price was $948.00. Part payment 
was made by turning over to the vendor a 1930 Chev- 
rolet Coupe, at a value of $324.00 and the balance of 
$624.00 was to be paid in monthly installments of $52.00 
until paid. Both Appellees signed a conditional sales 
contract. On the same date Appellant purchased the 
contract and note. Thereafter the Vaughns made one 
payment of $52.00 which was the total amount paid 
under the contract. Because of the default and failure 
to make further monthly payments, Appellant insti- 
tuted this replevin suit on November 3, 1931, to re- 
cover possession of the truck. Ona trial in the Edgar 
County Cireuit Court an alternative judgment was 
rendered against Appellant which in substance found 
Appellee Richard Vaughn entitled to the possession of 
the property in question and required Appellant to pay 
Richard Vaughn the sum of $377.00 and interest with- 
in ten days or return the property to said Appellee. 

Before the commencement of the replevin suit a rep- 
resentative of Appellant demanded possession of the 
truck from Richard Vaughn and testifies he was told 
that ‘‘if’’ and ‘‘when’’ he paid back to the minor what 
the latter had paid on the car he could have it. While 
other questions are argued the controlling one was 
whether or not an adult can sell personal property to 
a minor on a conditional sales contract, receive part 
payment, and upon default by the minor and refusal 
to complete the payments due, take the property in an 
action of replevin, and compel the minor to start an 
independent suit for the recovery of payments made. 

It is insisted by Appellant that there was no repudia- 
tion of the contract by the minor, but the testimony of 
Appellant’s agent that he demanded the truck from 
Appellee Vaughn and was told he could have it when 
the payment made by Vaughn was returned to him, is 
sufficient proof of repudiation. 
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It is further contended by Appellant that there can 
be no repudiation without a return of the property and 
there is no authority in law for an infant to hold the 
property as security for the return of his payments. 
It is conceded that upon the repudiation of a contract 
by a minor because of infancy, the rights of the parties 
are wholly governed by law, and not by their contract. 
Fuller v. Pool, 258 App. 513. To hold that an infant 
must consent to the replevin, return the property and 
then start a new and independent suit for the payments 
made, places the minor at a great disadvantage and 
would entail needless delay and expense. We believe 
the adjustment of rights between parties growing out 
of the same transaction should be determined in one 
action if permitted under the law. In an action of 
replevin by a mortgagor where the mortgagee set up by 
plea the notes and mortgage, alleging the non-payment 
of the last of the series of notes, the mortgagor replied 
that in making a sale of the property to him the mort- 
gagee had made a warranty in respect thereto, of which 
there had been a breach, and that the damages arising 
from such breach equaled in amount the unpaid note, 
it was held that such a defense to the note was admis- 
sible. Hutt v. Bruckman et al, 55 Tl. 441. In Hamilton 
v. Singer Manufacturing Co. 54 Ill. 370, the court held 
that a machine delivered to an adult upon which a part 
payment had been made could not be recovered in re- 
plevin without the returning of the payment made by 
the defendant. To the same effect is O. & M. Ry. Co. v. 
Noe, 77 Il. 518. It is our judgment that Richard 
Vaughn being a minor had a legal right to repudiate 
his contract: that having made payments upon the pur- 
chase price of the truck he had a special property in 
the truck and was rightfully in possession until the 
$377.00 was paid to him. 

The alternative judgment entered by the Court was 
proper under the facts in this case and the judgment of 
the Circuit Court is affirmed. 

Affirmed. 

(Three pages in original opinion.) 
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Mr. Justicn Fuiron delivered the opinion of the 
court. 

This was a suit in assumpsit brought by Appellee, 
H. F. Zelle, against the Morton State Bank, a corpora- 
tion, Appellant. The declaration consisted of the com- 
mon counts and attached to the declaration was the 
verified affidavit of Appellee’s claim. The affidavit in 
substance recites that the demand of Appellee is for 
money due him upon an agreement to repurchase bonds 
sold to him by Appellant bank through its agent and 
cashier, Fred Reuling Jr.; that subsequent to making 
the purchase of certain bonds the Appellee made de- 
mand upon Appellant to repurchase said bonds and to 
pay him the sum of $4,125.38, representing the amount 
paid by Appellee to Appellant for said bonds, together 
with accrued interest; also that the bonds were tend- 
ered back to Appellant at the time the demand for re- 
payment was made. 

Appellant filed a plea of general issue supported by 
an affidavit of meritorious defense, in which a denial 
was made of the making of the agreement to repur- 
chase. The Appellant also filed an additional plea of 
the Statute of Frauds reciting that the agreement set 
forth in Appellee’s declaration was not in writing; that 
it was not to be performed within one year from the 
time of the making thereof and was therefore void. 
Both at the close of the plaintiffs evidence and at the 
close of all the testimony, Appellant moved the Court 
to instruct the jury to return a verdict for the defend- 
ant and submitted an instruction for that purpose. In 
each instance the motion was denied and the instruction 
refused. The jury returned a verdict for Appellee as- 
sessing his damages at $4,250.12. Motion for new trial 
was overruled and judgment was entered on the ver- 
dict from which Appellant prosecutes this appeal. 

The facts are directly in dispute. Appellee testified 
that he had long been a stockholder and a customer of 
the Appellant bank; that on May 1, 1929 he spoke to 
Fred Reuling Jr. the cashier, about the purchase of 
some Morton Paving bonds, to which Reuling replied 
they had none. Appellee then replied that in that event 
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he would like to buy some Morton Grade School bonds. 
Reuling replied they had none of those but that they 
had other bonds just as good. After considerable con- 
versation Appellee said he would not be interested in 
any other bonds unless the Appellant bank would agree 
to repurchase them at any time Appellee desired to 
sell them; that Reuling replied that he would only be 
too glad to agree to such an arrangement; that there- 
upon on two different occasions under the same agree- 
ment Appellee purchased bonds from the bank and 
paid for them; that late in the fall of 1931 and before 
there was any default in interest upon the bonds so 
purchased he applied to Fred Reuling to cash one or 
two of the bonds as per the agreement of the bank to 
buy them back at any time. Mr. Reuling informed him 
that they had no funds available for that purpose just 
then but probably could later on; that on many more 
occasions Appellee applied to Mr. Reuling to repur- 
chase the bonds under the agreemnt but the bank re- 
fused to take them over. 

In behalf of Appellant, Fred Reuling Jr., testified 
and denied making the agreement to repurchase the 
bonds. While appellant argues other reasons for re- 
versing the judgment, it is apparent from the opinion 
of the Supreme Court in the recent case of Knass v. 
Madison & Kedzie Bank 354 Tl. 554, that the contract 
here relied upon by Appellee is void as against public 
policy, and that it was entirely outside of the power of 
the bank to make any such contract. No plea of ultra 
vires was filed in the instant case but a motion at the 
close of Appellee’s evidence to return a verdict in favor 
of Appellant raised the question of the sufficiency of 
the evidence and should have been granted by the 
Court because Appellee’s case was dependent upon a 
void contract which the Court did not have the power 
to enforce. In accordance with the Knass ease above 
cited the Appellee was charged with notice that the 
bank was utterly without power to make the repur- 
chase agreements, 

Because the Appellee failed to make out a sufficient 
case it was error for the Court to deny the peremptory 
motion made at the close of Appellee’s proof and the 
case is therefore reversed. 

Reversed. 

(Three pages in original opinion.) 
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Jack T. Reynolds, a Minor, by Merle -Reyxolds, his 
Father and next friend, Defendants “inError, v. 
C. O. Wedeberg, Doing Business as ‘‘The 
Medical Clinic,’ and Adolph Jacob 
Newman, Plaintiffs in Error. 


Error to the Circuit Court, Sangamon County. 


SEFY A 
Octoser Term, A. D. 1933. 2 "4 4h 


Gen. No. 8795 Agenda No. 11 


Mr. Justicn Fuuron delivered the opinion of the 
court. 

This was an action of trespass on the case brought 
by Jack T. Reynolds, a minor, of the age of eight 
years, by his father and next friend for personal in- 
juries sustained by said minor on June 17, 1932, by 
reason of the negligent operation of an X-ray machine 
by the Plaintiffs in Error. 

A trial by jury resulted in a verdict for defendant 
in error for the sum of $7500.00 which by order of the 
trial court and consented to by the Defendant in Error 
was reduced by remittitur to $2000.00 and for the 
latter amount judgment was entered. From that judg- 
ment Plaintiffs in Error have prosecuted this writ of 
error, 

The declaration in substance charges that at the 
time of the injury the Plaintiffs in Error conducted 
and operated, in the City of Springfield, an institution 
known as the ‘‘Medical Clinic’; that Plaintiff in 
Error, Dr. Wedeberg, owned and managed said Medi- 
cal Clinic, and that Dr. Newman, the other Plaintiff 
in Error, actually operated the said clinic as the agent 
of Wedeberg; that in said Medical Clinic was an X-ray 
machine; that the said Jack T. Reynolds with all due 
care went to said Medical Clinic for examination and 
treatment and that Plaintiffs in Error accepted said 
employment; that the said Dr. Adolph Jacob Newman, 
as the agent and servant of Dr. Wedeberg then con- 
ducted such examination and treatment of the said 
minor by the use of said X-ray machine, but that Dr. 
Newman so negligently and carelessly operated the 
same in such a manner as to cause the Defendant in 
Error to be severely burned about the head, face and 
arms, and that he suffered a severe shock and injury 
to his nervous system. The Plaintiffs in Error pleaded 
the general issue and in addition each of them filed 
separate pleas denying the joint ownership and opera- 
tion of said Medical Clinic, and further denying that 
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in the operation thereof the Plaintiff in Error New- 
man was acting as the agent of Dr. Wedeberg. 

Plaintiffs in Error urge two grounds for reversal. 
First, that at the time of the injury Wedeberg was no 
longer connected with the operation of the Medical 
Clinic, and that a judgment against both Plaintiffs in 
Error is contrary to the manifest weight of the 
evidence. 

In support of the joint liability the Defendant in 
Error introduced testimony showing that Dr. Wede- 
berg, a dentist by profession, maintained his private 
office at the southwest corner of the intersection of 
Monroe and Fitth streets in the City of Springfield. 
At the northwest corner of this same intersection was 
located a brick building owned by one Claypool, on the 
first floor of which was conducted Claypool’s drug 
store. At some time before the injury Dr. Wedeberg 
rented the rooms above the drug store and began the 
operation of what is described as the ‘‘ Medical 
Clinic’’, One room was used as a reception room, the 
rooms to the north were occupied by the ‘‘Medical 
Clinic’’ and those to the south by the ‘‘ Dental Clinic’’. 
Dr. Wedeberg paid the rent on all of the rooms to 
Claypool. He also employed the janitor and paid him. 
This janitor also cared for Dr. Wedeberg’s private 
office. He employed an office girl who served both 
clinics. The advertising for the Medical Clinic was 
submitted to Dr. Wedeberg upon which he placed his 
O. K. for the credit of same. Dr. Meyer, an employe 
of the Medical Clinic before the re-arrangement in 
March 1932, and from that point on with the ‘‘Dental 
Clinic’’ testified that both he and Dr. Newman made 
weekly reports to Dr. Wedeberg, down to July, 1932, 
at which time Dr. Meyer severed his connection with 
the ‘‘Dental Clinic’’. 

He also testified that Dr. Wedeberg told him in the 
latter part of June 1932, that he was going to cut all 
their salaries including Dr. Newman. On this issue 
Plaintiff in Error proved by Dr. Wedeberg and Dr. 
Newman that the latter was employed on a salary 
from January 6, 1932, until March 14, 1932, to operate 
the Medical Clinic. That on the latter date Dr. New- 
man took over the Medical Clinic as his own, paying 
rent for the office space and equipment: that he was 
furnished janitor service as part of the rental agree- 
ment, and that Dr. Wedeberg was only the landlord on 
June 17, 1932, at the time of the injury. This testi- 
mony about the change in management on March 14, 
1932, was corroborated by Mr. Ransdell and Dr. 
Marshack. 

While the testimony of the defendant in error is 
somewhat circumstantial in its nature, there were suf- 
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ficient facts proven to warrant the court in submitting 
to the jury the question of whether or not Dr. Wede- 
burg was interested as an owner of the Medical Clinic 
on June 17, 1932, and having found that issue of fact 
in favor of the defendant in error, there is nothing so 
convincing about the proof of Plaintiffs in Error as to 
justify this Court in finding that the verdict was con- 
trary to the manifest weight of the evidence. 

The other assignment of error relied on by Plain- 
tiffs in Error was that the verdict of the jury was ex- 
cessive and that the action of the Court in ordering a 
remittitur from $7500.00 to $2000.00 indicated that the 
verdict was the result of passion and prejudice and 
should be set aside. In this case the defendant in 
error, a boy eight years of age, had injured his arm 
and desired an X-ray picture taken to ascertain 
whether the arm was broken. His mother took him to 
the medical clinic where Dr. Newman was in charge 
and he proceeded to take the picture. We think the 
evidence clearly shows that Dr. Newman negligently 
permitted the spark-gap to be placed too close to the 
boy’s head and when the current in the X-ray machine 
was turned on it caused an intense spark to jump from 
the end of the tube to the left side of the boy’s head 
and out from his left arm to the metallic cone attached 
to the tube. The boy immediately fainted, became 
unconscious and fell from the chair in which he was 
placed to the floor. The incident occurred in the fore- 
noon and the boy did not regain complete conscious- 
ness until evening. In addition to the shock, the hair 
on the left side of his head was singed off and burned 
for an area about the size of the palm of a hand and 
there were severe burns about the head and arms. The 
burns did not heal for about three months. The shock 
affected the boys nervous system so that he could not 
sleep well at night, was extremely nervous, lost weight, 
tired easily and was not so robust as before the injury. 
The doctors were unable to state how long this condi- 
tion might continue. We do not think the judgment 
for $2000.00 was so excessive under these circum- 
stances as to warrant the Court in setting it aside. 

‘‘Remittiturs in action ex delicto, by the trial and 
Appellate Courts have been approved by this Court 
numbers of times’’. Sandy v. Lake St. El. R. R. Co., 
935 Ill. 194, citing Chicago City Ry. Co. v. Gemmill, 
209 Ill. 638. 

We do not find any substantial error in this record 
and the judgment of the lower court is therefore af- 
firmed. Affirmed, 

(Four pages in original opinion) 
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L. H. Hulan, et al, Defendants ah Error/v. Lester 
Goodman, et al, Plaintiffs in 





Writ of Error to Circuit Court, Greene County. 


Oe A 
January Term, A. D. 19384. 4; 4 “@ 


Gen. No. 8816 Agenda No, 11 


Mr. Justicr Fuuron delivered the opinion of the 
court. 

Defendants in Error filed their bill in aid of execu- 
tion to set aside two deeds executed by Lester G. 
Goodman and his wife to D. J. Williams and to sub- 
ject the premises therein described to a sale under an 


alias execution. The decree of the Circuit Court found - 


that the deeds were made without consideration, with 
intent to hinder, delay and defraud the grantor’s 
creditors and that the grantee D. J. Williams, held the 
title to the real estate for the use and benefit of Lester 
G. Goodman. Plaintiffs in Error insist there is no evi- 
dence in the record to support any of said findings. 
The proof shows that Lester G. Goodman was a son- 
in-law of D. J. Williams; that on November 29, 1928, 
Goodman and his wife conveyed the real estate in con- 
troversy to the said D. J. Williams by two deeds which 
were filed for record on August 8, 1930; that Lester G. 
Goodman was also a stockholder and director for 
many years in the Kane State & Savings Bank of 
Kane, Illinois, which closed its doors and ceased to do 
any business on August 14, 1930; that subsequently the 
Defendants in Error, as creditors of said bank brought 
suit to enforce the liability of the bank’s stockholders 
and on September 17, 1931, recovered a decree against 
Goodman for $2000.00, he being the owner of twenty 
shares of stock in the closed bank; that an execution 
was issued thereon and returned nulla bona by order 
of complainants attorney. The testimony of the 
Plaintiffs in Error shows quite conclusively that at the 
time of the conveyances in November 1928, Lester G. 
Goodman was indebted to his father-in-law in the sum 
of $4700.00 which was cancelled at the time the deeds 
were delivered, and that the said amount was a reason- 
able consideration for the land conveyed. While the 
fact that the deeds were dated in November 1928, and 
not recorded until August 8, 1930, might, because of 
the relationship of the parties be considered a sus- 
picious circumstance, still the execution of the deeds 
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in 1928 is quite definitely established by the testimony 
of the Notary who took the acknowledgment and the 
party who attested the deed as a witness. 

The evidence presented on the part of the Defend- 
ants in Hrror tends to show that the bank had not paid 
dividends for many years; that Goodman had attended 
directors meetings and knew something about the af- 
fairs of the bank which had not been particularly pros- 
perous for several years before closing; that an assess- 
ment of 50% was levied upon all the stockholders in 
September 1929; that the report of the examiner under 
date of June 19, 1930, showed the condition of the bank 
to be unsatisfactory and that the children of Goodman 
and certain officers of the bank had withdrawn small 
deposits from the bank shortly before it closed. 

While the testimony disclosed the financial condition 
of the Kane State & Savings Bank and that it was not 
flournishing it is reasonable to infer from all the evi- 
dence that its officers and directors did not feel that 
it would have to close its doors until the last few days 
before August 14, 1930. The deeds were executed and 
delivered in 1928, about one year before the sensa- 
tional collapse in prices and general business affairs, 
and almost two years before the bank closed. 

We do not feel that the facts proven are sufficient to 
warrant a finding of fraudulent intent on the part of 
Goodman and against his creditors in the making of 
these deeds. Fraud will not be presumed but must be 
proved by clear and convincing evidence, Garrett v. 
Garrett, 343 Ill. 577. Where a conveyance is made 
upon a valuable consideration and is alleged to be 
fraudulent as against the grantor’s creditors, an actu- 
al and express fraudulent intent must be proved with- 
out the aid of any legal presumptions, and it must ap- 
pear that both parties participated in the fraud; it is 
not enough that the conveyance may have the effect 
to delay and hinder creditors, Behrens v. Steidley, 198 
Ill. 803. State Bank of Mansfield v. Moore State Bank, 
249 App. 237. 

The fact that the parties were related is no proof of 
fraud or that there was no bona fide indebtedness. 
Ayers National Bank v. Barber, 287 Til. 182. 

In the present case the conveyances were to Mrs. 
Goodman’s father, but he lived twenty miles distant 
from Kane and there is no testimony showing that he 
had any knowledge whatever of the bank’s condition 
or that he was in any way connected with its business 
affairs. He was employed by the Burlington Railroad 
as a bridge and building foreman and was away from 
home at least six days every week. 

It is our judgment that the evidence does not sup- 
port the finding that the deeds in this case were made 
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without consideration and with intent to hinder delay 
and defraud the grantor’s creditors and that the 
grantee holds the title to the real estate for the use 
and benefit of the grantor and the decree of the Cir- 
cuit Court is therefore reversed. 
Reversed. 
(Three pages in original opinion) 
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Appeal from Circuit Court of 


we B. Douhitt, 


Appsliee, 


Madison County. 
Je Be Van Preters, et al., 


) 
) 
) 
) 
VS. ) 
) 
) 
) 
) 


EDRARDS, Fe Je 

This appeal is to review a decree of the Madison County Circuit 
Court, awarding a mechanic's lien, in the sum of $2,500.00, in favor of 
appellee, and against the appellants, J. B. Van FPreters and Luella R. 

Van Preters, growing out of a contract to install a heating system in the 
garage of the Van Preters, by the eppellee, and which “it was claimed did 
not conform to, nor fulfill, the terms of the contract. 

In August, 1929, appellant, J. B. Van Preters, contracted with 
appellee to install for him, in his garage then in course of construction, 
a heating plant consisting of a steam, air-driven with fan, system, which 
should heat the building to a temperature of 70 degrees Fahrenheit during 
outside zero weather. The contract price was to be $2,500.0G. The manner 
of payment was in dispute, and as to same, the testimony sharply conflict- 
ed. The heating plant was completed about January 30, 1930. No payments 
were made on the contract; p oper claims for lien were filed, and the fail- 
ure to pay is the basis of this suit. 


Appellants, the Van Preters, contend that the heating system did 
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not comply with the contract; that it would not, in zero weather, heat the 
building to anywhere near the 70 degrees; while appellee insists that, if 
properly fired, it would heat the garage to the required degree; that it 
was so proven by test, and that examination of the boiler and grates dis-=- 
closed that appellants did not properly tend the fire, nor did they use a 
sufficient amount of coal therefor. After a reference to the Master, he 
reported that the system was sufficient in all regards, except that the 
boiler was too small, and recommended that appellee be given 90 days time 
in which to make certain additions thereto, and that upon same being done, 
that appeliee should be entitled to a lien therefor. 

Upon hearing of the report before the Chancellor, the latter sus= 
tained certain exceptions to the Haster's report; made a general finding 
that the heating system was adequate, and conformed to the terms of the 
contract; that appellee should have his lien, and that same should be prior 
to the rights of appellant, Benid Loan Association, holder of a mortgage 
upon the garage property. From such decree this appeal is prosecuted. 

The heating plant consisted of a Capital Smokeless Steam Boiler, 
Noe 1127, with steam pipes leading -o five radiators. Behind these were 
motor-driven fans which blew the air through the rediators, thereoy heating 
the air and discharging it into the building. The boiler furnished the 
steam to the fans, placed in various positions in the building, by steam 
pressure from such boiler. The air from the fans cooled the radiators, con- 
densed the steam to water, and the water then returned to the boiler by 
2ravity through return pipes. The fans were suspended from the ceiling by 
brackets, and the boiler was located in the basement of the building, which 
was divided into two rooms, consisting of a front or show room, and a rear 
or repair and work shop. The building wes 75 feet in length, the front of 
which was all glass, set in copper frames, to form what is called frost- 
-proof windows; at the base of which were air slots, one-eighth of an inch 
high, five-eighths of an inch long, and spaced five inches apart, along the 


entire front of the bullding. 
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The testimony as to the salient features of the case, is sharply and 
irreconcilably conflicting. Appellant, J. B. Van Preters, and certain of 
his helpers, testified that they were unable to heat the building to 70 
degrees in zero weather, due to the fact, as they claimed, that when the 
boiler had sufficient steam, and the fans were turned on, that in about 15 
minutes the steam would go down; after which the fans would blow cold air, 
and they would have to be shut off to await a sufficient aghievement of 
steam in the boiler; that same was too small to keep a reserve of steam 
and constant pressure at the fans. There was also testimony offered by 
eppellant tending to show that the boiler was too small to furnish suffi- 
cient radiation for the building. 

For the appellee, the proof was to the effect that the boiler was 
of sufficient size, when properly fired, to furnish enough steam of constant 
quantity to suvply ali the necessary radiation; that investigation revealed 
that Van Preters did not properly tend the furnace, nor use sufficient coal. 
That on one occasion, a witness for appellee, who went to inspect the system, 
found that onlyabout one-fourth of the grates were covered with coal, which 
was not enough; that he inguired of the perty in charge, as to what was 
wrong with the boiler, and the latter replied: "Well, we don't want to burn 
a ton of coal a day." 

Appellee, himself, testified that he had personally fired the boiler, 
and that it responded by giving sufficient heat; that he found the pit rather 
choked with ashes, and on one occasion had removed three loads therefron. 

There was also evidence of a test made at the instance of appeilee, 
in February, 1930, on a morning when the temperature was about 10 degrees 
above zero; the result of which was, that the boiler fired by appellee, in 
two and one-half hours produced heat sufficient to raise the temperature of 
the building, in the sales room, to 75 degrees, and in the garage to 77 de- 
‘grees, as shown by calibrated thermometers teken there especially to record 


the result of the test. 
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Appellant sought to minimize the force of the test by offering proof 
that one of the thermometers was placed on the radiator of an automobile, 
in direct line with the air current from one of the fans, and that the tem- 
perature varied in different parts of the building at the time, as much 4s 
10 degrees. 


There was also expert testimony, for appeliee, to the effect that the 


r 


boiler was of sufficient size, if properly fired, to heat the building to a 
temperature of 70 degrees, when it stood at zero out of doors; also, that 
the air coming in through the slot apertures at the base of the frost-proof 
windows along the front of the building, would render it more difficult to 
heat than if the windows were of the ordinary closed type; while for the 
appellants, there was also the testimony of experts, to the contrary. 

Appellee claimed that at the time the contract was entered into, he 
did not know, nor was he told, that the windows were to be of this frost- 
proof variety, but that he supposed they were to be of ordinary kinde Ap- 
pellant, J. B. Van Preters, and Otis Grover, testified that appellee admitted 
to them that the heating system was not right, but that he had done ail in 
his power to make 1t 60+ These statements esppeilee denied. 

Whether the boiler was of adeauate size to heat the building to the 
required temperature, if properly fired; whether appellant tended it rightly 
or not, and whether it did in fact heat the building, as required by the con- 
tract, were all questions of fact. 

“here a decree has been entered, based upon findings of fact, after 
consideration by the Chancellor of a voluminous record of conflicting testi- 
nony, as in this case, it must clearly appear that the conclusions were 
palpably and manifestly against ‘he weight of the evidence, ia order to 
warrant a reversal of the decree. Cook ve Wolf, 296 I1l., 27. In the state 

-of this record, we are not prepa ed to say that the manifest weight of the 


testimony is contrary to ths findings o 


ies) 
hy 


the decree. 
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Appellant, Benld Loan Association, placed a loan, secured by a mort— 
gage, upon the premises, on Sept. 38, 1989, or more than a month after 
appellee and the Van Preters entered into their contract. The rule is, 
that a mechanic's lien attaches from the date the contract is entered into, 
and whoever thereafter acquires an interest in the premises, takes same 
subject to the lien under the contract, and his rights are postponed to 
those of the lien holder. Crowen v. lieyer, 3428 Ill., 46. After the lien 
hes attached, whoever deals with the property, does so at his peril, and is 
under the duty of taking such msans as may be at his command, to ascertain 
whether the premises are incumbered by the lien, and whatever interest he 
may obtain therein is subject to such lien. Clark v. Moore, 64 Ill.e, 275. 
The decree rightfully adjudged the lien of appellee superior to that of the 
Benid Loan Association's mortzage. 


For the reasons stated, the decree is affirmed. 


Decree affirmed. 
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Term No. 23. ook Agenda No. 18. 
Helen C. Pollard, | 
Appelle 
he ne ) Appeal from the pry avr an re a wae 
a f ef y fi, Me ae x 
we city court or © 4 “ke Lolke OF O 
Broadway Central Hotel ) : 
Corporation, ) East St. Louis. 
Appellant. ) 
MURPHY, J: 


This case was before this court at a previous term. Several 
errors were assigned but the court, being of the opinion that 
appellee was not at the time of the accident in the exercise of due 
care and caution for her own safety, reversed the judgment of the 
lower court with a finding of fact to that effect and did not pass 
upon the other errors assigned. 269 I11. App. 77. The Supreme 
Court granted a certiorari and upon a hearing reversed the judgment 
of this court and remanded the cause with directions to consider 
the other errors assigneé and to either affirm the judgment or 


reverse the judgment and remand the cause. 353 Ill. 312, 

The facts bearing upon the question of negligence of appellant 
and contributory negligence of appellee are fully set forth in 
those opinions and will not be restated here. We will confine our 
statement of facts to that part of the evidence which we deem necessary 
to consider in connection with the other errors assigned, 

The remaining errors assigned are in reference to the ruiings 
of the court of the court on the admission and rejection of evidence 
in the giving of certain instructions tendered by appellee and that 
the verdict, after remittitur, is excessive. 

At the time appellee was injured, an employee of the hotel com- 
pany, called Dr. Griffith to treat her. On the trial, appellee call- 
ed the doctor as her witness. He testified as to the nature and extent 


of the injury and the treatment he administered. The record shows on 


rebuttal the following questions and answers. 
Q. “Did you make a charge for your services?" 
A. "I looked for it from the insurance company." 
Q@. “Was it paiat" 
ee 


fhe 
a 


Oh ue 


1a AAG 
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as) 


A. "I don't recollect--I know the first aid fee 
was paid.” 

Appellant made no objection at the time that the questions and 
answers were given, but later during the trial, made a motion to 
withdraw a juror and declare a mis-trial and assigned as a reason 
the witness* reference to an insurance company. It was a voluntary 
statement. The witness’ reference to the insurance company was not 
responsive to the question and was not brought into the case by 
appellee or her attorney. Appellant madeno motion to strike the 
evidence and did not ask the court to instruct the jury to disregard 
it. Had such motion been made, no doubt it would have been granted. 
The court did not err in overruling the motion to withdraw a juror 
and declare a mistrial. Savage v. Hayes Bros. Co., 142 Ill. App. 316, 

Appellant sought to prove by witness Widmer, an architect of 
many years experience, that the steps-up in the floor of the corridor, 
leading to the Fourth Street entrance, was a safe method of construc- 
tion and one that was usuaily followed in the erection of hotels and 


other public buildings in that vicinity. The court sustained ob- 
jection to such offer. The question for the jury did not call fora 


test of the sufficiency of such construction as compared with the 
construction of other publie buildings in that community but whether 
there was negligence in the keeping and maintaining of these steps- 
up under the conditions and surrounding circumstances that existed 
at the time of the accident. The solution of such a question by the 
jury did not lead them into a consideration of such intricate facts 
or matters that they needed the opinion of an expert to aid them in 


form'ng a jucgment thereon. There was no error in rejecting this 
expert testimony. People v. Jennings, 252 Ill. 534; Siegel, Cooper 


eerCe. Ve. Ireka, 218-TI11l. 559. 

Error is assigned on the giving of instructions numbered 21 and 
22 tendered by appellee. These instructions were in reference to 
the measure of damages and are the same as have been considered and 
approved many times by the courts of review of this state. Chic. 
emdeMAl. Blee. Ry. Co. v. Ullrich, 215 Ill. 170; Parmelee Co. Vv. 
Wheelock, 224 Ill. 194; Brennan v. City of Streator, 256 Ill. 468; 
Caughey v. Peoria Ry. Co., 164 Ill. App. 455. 
to the 


Appellant contends that the reference in the instruction 


declaration was prejudicial error, This particular objection to a 


similar instruction was passed upon adversely to appellant's contention 


in Bernier v. Ill. Cen. R. R. Co., 296 Ill. 464 and Bonato v. Peabody 


Coal Co., 248 Ill. 422. That part of instruction 21 which told the 
no a 
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- jury in determining the amount of damages to which the plaintiff was 


entitled, they had a right to and should take into consideration 
all the facts and circumstances, was criticized in Garvey Vv. Chicago 
Rys. Co., 359 Ill. 276, but held not to be reversible error. 

The remaining error assigned is as to the amount of the verdict. 
The verdict was for $9000. and the trial court required a remittitur 
of $1500. A remittitur was filed and judgment entered for $7500, 

The evidence shows that appellee's fall resulted in the fracture 
of the left forearm at or near the wrist. Ex-ray pictures were taken 
at the time of the accident and disclosed a fracture of the distal 
end of the radius extending approximately into the wrist joint and 
also a fracture of the styloid process at the end of the ulna bone. 
The bones in the region of the fracture were broken into parts causing 


greater pain and suffering and requiring longer period for recovery 


than is usual in an ordinary fracture. Immediately after the fracture 


had been reduced, appellee was taken to her home in Qmaha where she 
entered her husband's hospital for care and treatment, remaining 

there for a period of six weeks. After leaving the hospital, she was 
confined to her bed most of the time for @ period of six months. Dr. 
Schrock, a bone specialist in Omaha and Dr. Rubnitz, a pathologist on 
diseases of the blood and stomach, gave her medical attention, This 
extended over a long period of time. The injury was followed by cer- 
tain nervous disorders. After leaving the hospital, appellee wore a 
splint until July, 1931. The evidence shows that as a result of the 
injury, the bones were atrophied and weakened and that during all this 
time she suffered pain from the injury. Appellee's age is not shown 
in the abstract but from facts appearing in the record, we assume that 
she is middle age or .ast. Prior to the accident, she drove a car, 
did sewing and a part of her household duties in caring for her own 
home. The doctors, testifying for appellee, gave it as their opinion 
that the injury was permanent and that appellee would lose one-third 
the usefulness of that arm. It appears that further medical treatment 
would be necessary and thet at the time of the trial, the total pecuniary 
loss for medicine, medical bills and violet ray treatments wes in excess 
of $900. From a consideration of all the evidence, we cannot say that 
the verdict was the result of bias or prejudice of the jury or that it 


is so excessive as to demand a reversal on that ground. 


For the reasons assigned, the judgment of the lower court will be 


affirmed. Judgment Affirmed. 


Not to be published in full. -5- 
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CLERK @F THE APPELLATE COURT 
FOURTH DISTRICT OF ILLINOIS 


Term No. 28 4genda No. 26. 


IVA RAGLAND 
Defendant in Error 


VS. 
City Court of 


Ae T. RAGLAND 
Plaintiff in Error. 


) 
) 
) 
) 
) 
) 


of this Court an opinion was filed 


West Frankfort. 


Stone, J: 

At the May Term, 1933 
in the above entitled cause, sustaining the demurrer to Plaintiff 
in Error's replicaticns to the pleas of Defendant in Error alleg-= 
ing that Plaintiff in Error was in contempt of the trial Court 
and therefore could not be heard here on his writ of error by 
reason of that fact Plaintiff in Error was given leave to file 
amended replications which he did.Demurrer was interposed to 
these aod upon further consideration, we filed an opinion on 


December 26th, 1933 holding that the amended replications did 


not answer the pleas. Being anxious, however, that no injustice 


be done, Plaintiff in Error, we said: 
"The trial ccurt is in better position than this 
eourt to determine what equity requires to purge plain- 


tiff in error of contempt. His present aiility to pay 


the amounts now unpaid is a question proper for that 


court to consider. WNo evidence on that subject is pre-~ 


served for our inspection. 

As his answer to the original bill was rejected by 
the trial court on his first contempt in refusing to 
pay, and the dismissing of his writ of error would per- 
haps deprive him of any right of review, (the decree being 


two years old, and a new law of practice takins effect 


January 1, next,) and as the lapse of time may have de- 


veloped facts which should be considered in a court of 
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equity with respect to the amount plaintiff in error 

ousht now to be required to pay, it is ordered that pro- 

ceedings in this court on the present writ of error be 

stayed until the first day of the next February term of 
this court. 

In the interim between nw and thet date, plaintiff 
in error, if he be so advised, may apply to the trial court 
for such modification of the existing orders concerning 
alimony and expense money to be paid by him, as equity 
may require, may make such showing to that court as the 
facts justify and purge himself of contempt. That court 
still retains jurisdiction of the questions of alimony 
and expense money involved in the original suit, in their 
application to the matter of contempt." 

In response to the above quoted part of our last opinion. 
Plaintiff in Error comes into Court with a lone report of con- 
troversies with the trial Court. He is in no better shape than 
he was on his wirt of error at the October Term or the May Tern, 
1933. We have made no progress. 

Je feel that we have been generous with Plaintiff in Error 
in this matter. We do not feel warranted in holding any longer 
the issue before us waiting for adjustment of matters which are 
cognizable only in the trial Court. 

As stated in ovr former opinion the replications do not 
answer the pleas and are obnoxous to demurrer. The demurrer to 
the replications is sustained; judgment is awarded upon the pleas 
and the writ of error is dismissed, 
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